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CHARLESTON. 

Bell  v.  Tormet. 

Decided  February  1,  1910. 

1.     JvDOMEnT — Default — Procedure. 

Under  Code  1906,  chapter  1S6,  section  46,  the  defendant  not 
appearing,  the  plaintiff  may  obtain  Judgment  either  by  filing 
the  affidavit  therein  prescribed,  or  by  proving  his  case,  without 
aucb  affidavit, 
2     Saus— Default— Setting  Aside. 

After  Judgment  by  default  has  been  entered  under  Code  1906, 
chapter  125,  section  4G,  It  cannot  be  set  aside,  and  a  defense 
allowed,  under  section  47,  without  good  cause  shown. 

Error  to  Circuit  Court,  Kanawha  County. 
Action '  by  Samuel  Bell  and  others  against   T.   J.  Tormey 
and  others.     Judgment   for  defendants,   and   plaintiffs   bring 

Beveraed. 
Webb  <t-  Laidley,  for  plaintiffs  in  error. 

E.  E.  Robertson  and  Littlepage,  Calo  &  Bledsoe,  for  defend- 
ants in  error. 

Bransos,  Judge:  . 

Bell  Broth«ra  brought  debt  against  T.  J.  Tormey  and  others 
in  the  circuit  court  of  Kanawha  county  on  three'  negotiable 
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notes,  and,  tlie  defendants  not  appearing,  judgment  was  by 
the  court  given  for  the  plaintiffs.  At  the  same  terra  one  of  the 
defendants,  Hodges,  appeared  and  had  the  judgment  as  to 
him  set  aside,  as  tliere  had  been  no  service  of  process  upon 
him.  Of  this  there  is  no  complaint.  At  the  same  time  the  six 
other  defendants  appeared  and  tendered  a  counter-affidavit 
to  that  of  the  plaintiffs  aa  to  the  amount  due,  and  a  plea  of 
nit  debei,  and  moved  the  court  to  set  aside  the  judgment  against 
them,  and  their  motion  was  docketed  and  continued  to  the 
next  term.  At  the  next  term  the  defendants  filed  an  affidavit 
of  E.  E.  Eolwrtson  in  support  of  their  motion  to  set  aside  the 
judgmenj:,  and  the  plaintiffs  filed  4n  resistance  affidavits  of 
W.  S.  Laidley,  S.  L.  Webb  and  Samuel  Bell.  The  court  set 
aside  the  judgment,  allowed  the  plea  and  counter-affidavit  to 
*  be  filed,  and  the  plaintiffs  bring  the  case  here. 

When  a  plaintiff  has  in  due  course  recovered  judgment  by 
default,  the  defendant  may,  at  the  same  term,  liave  it  set 
aside,  not  as  a  matter  of  right,  but  only  by  showing  good  cause. 
The  plaintiff  has  by  due  process  recovered  a  judgment,  and 
has  a  vested  property,  of  which  he  can  not  be  deprived  except 
by  showing  good  cause.  So  say  Code  1906,  section  47,  chapter 
125,  and  Post  v.  Carr,  42  W.  Va.  72. 

The  plaintiffs  filed  in  the  circuit  court  an  affidavit  under 
Code  1906,  chapter  185,  section  46,  that  a  certain  sura  was 
due  them  in  the  action.  In  this  Court  tliia  affidavit  is  branded 
as  bad,  and  not  warranting  judgment,  and  this  is  urged  as  good 
cause  for  setting  the  judgment  aside.  No  exception  was  made 
to  this  affi'davit  in  the  circuit  court  when  the  motion  to  set 
the  judgment  aside  was  heard.  It  was  not  suggested  as  cause 
for  setting  it  aside,  but  the  motion  was  grounded  only  on 
Robertson's  affidavit,  and  for  the  first  time  that  objection  is 
made  in  this  Court.  If  the  judgment  stood  upon  that  affidavit 
only  we  should  have  to  say  whether  exception  to  it  came  too 
late;  but  it  is  immaterial.  The  Code  says  that  if  such  affidavit 
is  not  filed,  the  plaintiff  must  prove  his  case.  Thus,  there  are 
two  modes  of  getting  judgment  when  there  is  no  appearance 
by  defendant,  one  upon  such  affidavit  without  further  proof, 
the  other  by  proof  of  the  case,  without  the  affidavit.  Cast  that 
affidavit  out.  The  declaration  alleges  that  defendants  made 
the  notes,  and  the  judgment  shows  that  the  notes  were  given 
ST  w.  Vb. 
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in  evidence  by  the  plaintiffs,  and  considered  by  tbe  court,  and 
judgment  upon  such  evidence.  Those  notes  alone  are  evidence, 
all  sufficient,  the  best  evidence  of  the  debt. 

ThuS/  the  motion  must  stand  on  Boberteon's  evidence.  We 
might  say  that  it  is  not  sufficient,  and  say  no  more;  hut  it 
amounts  to  this :  That  negotiation  was  going  on  for  a  compro- 
mise as  is  alleged.  The  utmost  that  can  he  said  is  that  Robert- 
Bon,  as  attorney  for  defendants,  did  broach  a  compromise  to 
the  plaintiffs,  and  they  referred  him  to  Webb,  one  of  plain- 
tiffs' attorneys.  Kobertson  and  Webb  talked  in  a  most  in- 
definite way  about  it.  No  offer  on  either  side.  Webb  and 
Bobertson  agreed  to  go  to  see  Laidley,  another  attorney  for 
plaintiffs,  the,  chief  one.  They  did  not  meet  at  Laidley's  office, 
but  he  living  at  Charleston  and  Webb  at  Sf.  Albans,  Webb 
explicitly  referred  him  to  Laidley,  saying  that  whatever  he 
would  do  would  be  satisfactory.  It  does  not  seem  that  Robert- 
son pursued  the  matter  with  any  energy;  hut  happening  to 
meet  Laidley  Bobertson  broached  the  subject  to  Laidley,  who 
asked  Robertson  what  was  his  proposal,  when  Bobertson  offered 
to  pay  $800,  when  Laidley  promptly  said  it  was  absurdly  low, 
and  rejected  the  proposition,  and  nothing  more  was  said.  Bob- 
ertson admits  this  offer,  and  admits  that  Laidley  rejected  it. 
This  was  some  time  before  the  court  at  which  judgment  was 
rendered.  Thus  Bobertson  knew  of  the  refusal  to  accept  $800. 
It  ended  all  he  proposed.  No  other  proposition  was  made. 
Laidley  was  justifiable  in  supposing  that  was  the  end  of  the 
compromise  talk.  The  plaintiffs  proposed  no  compromise.  The 
defendants  did,  and  it  was  the  defendants'  duty  to  follow  it 
up.  What  right  had  Robertson,  or  they,  to  suppose  that  the 
plaintiffs  would  not  take  judgment?  Was  it  the  duty  of  plain- 
tiffs to  seek  the  defendants  and  ask  if  they  still  proposed  a 
compromise?  The  plaintiffs  never  made  any  promise  not  to 
take  judgment.  Robertson  does  not  so  claim.  He.  was  asked 
if  Webb  gave  him  to  understand  that  the  matter  would  be 
adjusted.  His  answer  was,  "I  don't  remember  whether  he  did  or 
not."  Laidley  and  Webb  say  they  did  not,  and  deny  the  pend- 
ency of  any  negotiation  on  their  part.  Their  affidavits  repel 
all  idea  that  they  led  Bobertson  to  believe  that  the  case  would 
stand  awaiting  a  compromise.  They  deny  there  was  any  snch 
negotiation;  but,  indeed,  if  we  go  by  Robertson's  affidavit,  it 
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is  too  general,  indetiiiite,  bIiows  no  ofEer  or  suggestion  by  plain- 
tiffs to  compromise,  or  promise  to  delay  the  case.  After  the 
rejection  of  the  only  offer  ever  mad?,  the  defendants  had  no 
right  to  expect  a  delay  in  the  action,  and  it  was  their  duty  then 
to  defend,  if  any  defense  they  had. 

Therefore,  we  reverBe  the  order  of  the  circuit  court  made 
the  3lBt  day  of  July,  1908,  setting  aside  the  judgment  rendered 
on  the  20th  day  of  May,  1908,  in  favor  of  the  plaintiffs  against 
T.  J.  Tormey,  E.  E.  Hedrick,  P.  E.  Richardson,  G.  W.  Mitchell, 
L.  Y.  Hill  and  P.  S.  Chapman,  and  we  strike  from  the  record 
the  plea  of  nU  debet  and  the  counter-affidavit  filed  by  thoae 
defendants. 

Reversed. 


CHARLESTON. 

Cabpentek  v.  Hyman. 
Decided  February  2, 1910. 

Jury — Compe  tency— Prejudice. 

The  fact  that  one  la  prejudiced  agajnst  the  buafneas  ot  Belllne 
intoxicating  liquors  does  not  render  bim  incompetent  as  a  Juror 
on  the  trial  of  an  action  for  damages  arising  under  the  liquor 
law,  If  he  has  no  prejudice  against  tbe  party  engaged  in  that 
business  from  whom  the  damages  are  claimed. 
Same — Competency  of  JaTor— Right  of  Litigant  to  Examination. 

A  litigant  has  the  right  to  sBcertaia  the  Qtness  of  the  Jurors 
called,  by  an  examination  within  the  scope  of  that  provided  by 
Code  1906,  chapter  116,  section  17;  but  the  trial  court.  In  the 
exercise  of  a  sound  discretion,  may  properly  limit  tbe  extent 
of  the  examination  in  relation  to  any  of  the  qualiflcations  con- 
templated by  that  statute. 
TBI  A  L — Itiatritctiong . 

Ad   iustnictioD  based  upon  undisputed  facts  In  evidence  is 
not  erroneous  merely  because  it  fails  to  submit  thoae  facts  with 
the  qualification  "if  the  Jury  believe  from  the  evldencft" 
iNTOXicATrNo  Lkjlohs — Right  to  Civil  Damages— Injury  to  Means 

of  Support — Intoxtcalion  of  Minor  Son. 

If  a  mother  has  ))een  injured  in  her  meaus  of  support  by  the 
Intoxication  of  ber  minor  son,  ahe  has  a  right  of  action  against 
OT  W.  Vs. 
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one  vho  unlawfully  told  him  tbe  liquors  vhicb  caused  in  whole 
or  in  part  the  intoxication,  although  at  the  time  of  such  injur; 
Bhe  was  living  with  the  huahand  and  father  on.  whom  she  de- 
pended partly  for  support. 

5.     Tbial — ImtructUm* — Evidence  to  Support. 

In  caBea  arising  under  the  "civil  damage  law"  it  Is  improper 
to  submit  to  the  Jury  by  an  Instruction  whether  they  shall 
believe  the  plalntitT  has  been  Injured  In  person  as  well  as  in 
means  of  support,  when  there  la  no  evidence  of  Injury  to  plaln- 
titTs  person. 

4.     Damaocs — Eremplary  Damages, 

'Whether  exemplary  damages  shall  be  found,  la  any  case,  must 
be  left  to  the  discretion  of  the  Jury;  it  Is  error  to  iastruct  that 
they  should  find  exemplary  damages. 

7.     Intoxicatimo    Liquobs — Civil    Damage    Action* — BnflMency    Of 
Evidence. 

In  "civil  damage  cases,"  as  in  ordinary  damage  cases,  tbe 
evidence  must  afford  data,  facts  and  circumstances,  reasonably 
certain,  from  Which  the  Jury  may  find  compensation  for  the 
loss  snflered  by  reason  of  the  Injury  proved. 

Error  to  Circuit  Court;  Cabell  County. 
Action  by  Diantha  Carpenter  against  Sol.  J.  Hyman.    Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Reversed  and  netc  trial  awarded. 

Marcutn  <fe  Marcum,  for  plaintiff  in  error. 
Ishell  <&  Perry,  for  defendant  in  error. 

Robinson,  President  : 

The  plaintiff,  by  the  verdict  of  a  jury,  recovered  a  judgment  ■ 
against  the  defendant,  for  the  sura  of  three  hundred  dollars, 
upon  the  ground  that  defendant  had  caused  loss  to  her  means 
of  support  by  the  unlawful  Bale  of  intoxicating  liquors  to  her 

The  first  assignment  of  error  calls  into  question  the  aufficiency 
of  the  declaration,  the  demurrer  to  which  was  overruled.  We 
find  the  declaration  sufficient.  It  is  not  subject  to  the  fault 
alleged — that  it  does  not  state  the  cause  of  action  in  a  way  that 
affords  the  defendant  a  fair  opportunity  to  make  a  full  and 
complete  defense.    It  is  certain  to  a  common  intent. 

The  court  refused  to  aafc  the  jurors,  when  they  were  examined 
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as  to  their  qualifications,  whether  anyone  of  them  had  such 
prejudice  against  the  business  of  selling  intoxicating  liquors 
Tinder  the  license  law  as  would  prevent  him  from  giving  a  person 
charged  with  illegal  sales  a  fair  and  impartial  trial.  One  is  not 
disqualified  to  act  as  a  juror  by  the  mere  fact  that  he  is 
prejudiced  against  a  business  in  which  one  of  the  parties  is 
engaged,  even  though  the  case  arose  in  connection  with  the 
exercise  of  the  business,  if  he  has  no  prejudice  against  the 
party  himself.  17  Amer.  &  Eng.  Enc.  of  Law,  1129.  The  fact 
that  one  is  prejudiced  against  the  sale  of  intoxicating  liquors 
does  not  render  him  incompetent  as  a  juror  on  the  trial  of  an 
action  for  damages  arising  under  the  liquor  law.  25  Cyc.  282. 
However,  the  question  that  the  court  declined  to  submit  to  the 
jurors  embraces  more  than  the  simple  inquiry  as  to  prejudice 
against  the  business  of  selling  intoxicating  liquors.  It  would 
have  inquired  whether  or  not  there  existed  with  any  of  the 
jurors  a  prejudice  against  the  business  of  weight  sufficient  to 
prevent  the  defendant  from  having  a  fair  and  impartial  trial. 
It  would  have  inquired  whether  any  of  the  jurors  were  biased — 
not  simply  against  the  business  but  against  the  defendant  because 
he  was  engaged  in  that  business.  The  question  related  to  bias 
or  prejudice  against  the  defendant  in  person.  It  is  the  right 
of  every  litigant  in  cases  tried  before  a  jury  to  have  an  im- 
partial and  unbiased  panel.  To  this  end,  he  has  the  right  to 
ascertain  the  fitness  of  the  jurors  called,  by  an  examination 
within  the  scope  of  that  provided  for  by  our  statute  on  this 
subject.  Code,  chapter  116,  section  17.  In  the  case  under 
consideration,  it  appears  that  the  jurors  were  fully  examined 
as  to  their  qualifications.  From  the  character  of  the  inquiries 
we  must  assume  that  the  court  explained  to  them  the  nature 
of  the  action  to  be  tried.  They  were  asked  whether  any  one 
of  them  knew  any  reason  why  he  should  not  render  an  impartial 
verdict  between  plaintiff  and  defendant.  That  inquiry  in  fact 
asked  for  a  disclosure  of  any  bias  or  prejudice  against  the 
defendant.  So  the  question  that  was  refused  was  indeed  a 
repetition  of  the  inquiry,  in  another  form.  Because  that  ques- 
tion was  more  direct  and  specifie  than  the  inquiry  which  had 
been  made,  it  would  seem  that  the  court  should  have  propounded 
it.  It  searched  deeper  the  consciences  of  the  jurors  as  to  their 
qualifications.    The  trial  court,  however,  in  the  exercise  of  a 
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sound  discretion,  may  properly  limit  the  extent  of  an  examina- 
tion upon  any  of  the  particularB  of  qualifications  of  jnrors. 
The  examination  mast  be  made,  if  requested.  How  far  it  shall 
be  prosecuted  rests  in  the  sound  discretion  of  the  court.  It 
does  not  plainly  appear  that  such  discretion  was  abused  in  this 
case. 

Several  instructions  to  the  jury  were  given  at  the  requeei 
of  plaintiff  over  the  objection  of  defendant.  We  shall  briefly 
observe  those  that  appear  to  be  improper.  It  is  complained  that 
the  first  one  asserts  facts  as  in  evidence  without  the  usual 
qualification  "if  the  jury  believe  from  the  evidence."  So  it 
does.  It  says  that  the  plaintiff  is  the  mother  of  Fred  Carpenter, 
the  boy  to  whom  it  is  alleged  the  liquor  was  sold;  that  he  ia 
a  minor;  and  that  his  mother  depended  in  part  upon  him  for 
support.  But  there  is  no  conflict  in  the  evidence  as  to  any  of 
these  facts  They  are  absolutely  uncontradicted.  Since  there 
is  no  conflicting  evidence  as  to  these  facts,  there  is  no  error 
in  stating  them  to  the  jury  without  qualification.  "An  instruis 
tion  based  upon  an  admitted  fact  or  upon  facts  not  dlsptited 
is  not  erroneous  merely  because  it  fails  to  contain  the  words, 
"if  you  believe  from  the  evidence."  11  Enc.  PI.  and  Pr.,  185.  The 
instruction  soundly  states  the  law.  By  it  the  jury  were  properly 
told  that  if  the  plaintiff  had  been  injured  in  her  means  of  sup- 
port by  the  intoxication  of  her  son,  caused  in  whole  or  in  part 
by  liquors  unlawfully  sold  to  him  by  the  defendant,  she  has  a 
right  of  action  against  the  defendant,  although  at  the  time  of 
such  injury  she  was  living  with  her  husband  on  whom  she 
depended  in  part  for  support.  McMaster  v.  Dyer,  44  W.  Ta. 
644. 

The  second  instruction  is  faulty  in  one  particnlar.  It  sub- 
mits to  the  jury  whether  they  shall  believe  plaintiff  has  been 
injured  in  person  as  well  as  in  means  of  support.  Yet  there 
is  not  a  word  of  evjdence  supporting  the  fact  of  injury  to 
her  person  by  reason  of  the  alleged  acts  of  defendant  in  selling 
liquors  to  her  son.  In  a  case  similar  to  this  one,  decided  at 
this  term,  Pennington  v.  Qillaspie,  the  giving  of  an  instruc- 
tion which  referred  to  injury  to  plaintiff's  person  when  there 
was  no  evidence  of  such  injury  was  held  to  be  error.  It  is  im^ 
proper  to  submit  to  a  jury  by  an  instruction  any  proposition 
turning  on  evidence  when  there  is  no  evidence  of  any  kind  in: 
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that  regard.  Such  an  instruction  ma^  impress  the  jury  with 
the  belief  that  there  is  evidence  tending  to  prove  a  fact  or 
state  of  facts  when  there  is  indeed  none.  It  directs  the  atten- 
tion of  the  jury  to  issues  not  inrolved.  'Hins  it  tends  to  mia< 
lead.  Where  it  is  clearly  apparent  that  such  an  instruction 
did  not  mislead,  there  should  be  no  rerersal  because  it  was 
given.  But  in  this  case  we  do  not  know  how  far  the  jury  were 
controlled  by  the  reference  to  injury  to  plaiutiS's  person. 

Another  instruction  told  the  jury  that,  if  they  believed  from 
the  evidence  a  particular  state  of  facts,  they  should  find  for  the 
plaintiff  and  assess  compensatory  and  exemplary  damages.  The 
state  of  facts  necessary  to  a  finding  for  plaintiff  submitted  in 
the  instruction  is  unobjectionable;  but  the  instruction  is  clearly 
erroneous  in  virtually  directing  the  jury  to  find  exemplary 
damages  if  they  should  believe  that  state  of  facta.  The  jury 
may  find  exemplary  damages  in  addition  to  those  of  a  com- 
pensatory character.  But  the  court  cannot  properly  tell  them 
that  they  should  find  exemplary  damages.  Whether  damages 
of  this  kind  shall  be  found  most  be  left  to  the  discretion  of  the 
jury.  It  is  true  that  an  instruction  in  practically  the  same 
language  was  approved  in  Mcifaster  v.  Dyer,  supra.  But  it 
was  inadvertently  approved.  The  point  now  under  consideration 
was  not  raised  in  that  case.  Recently,  the  question  has  re- 
ceived mature  consideration  by  this  Court.  "An  instruction 
binding  the  jury  to  give  exemplary  damages  is  erroneous." 
Fink\.  Thoma8,'QS  W.  Va.  487  (6fi  S.  E.  650).  "If  the  plaintiff 
be  entitled  to  actual  damages  the  jury  may  he  told  in  an 
instruction  that  they  may  also  award  exemplary  damages;  but 
it  is  error  to  tell  them  that  they  should  award  exemplary 
damages."    Penningian  v.  Oillaspie,  supra. 

In  view  of  the  conclusion  that  we  must  announce,  it  is  un- 
necessary to  pass  upon  the  refusal  of  the  coun  to  set  aside  the 
verdict  for  the  admission  of  new  evidence,  claimed  to  have  been 
discovered  after  the  trial.  Nor  shall  we  advert  to  the  alleged 
insuffitiency  of  the  evidence  to  support  the  verdict,  except  to 
suggest  that  it  is  questionable  whether  any  substantial  basis 
is  afforded  by  which  the  jury  could  find  an  amount  of  actual 
damages  for  loss  of  means  of  support.  The  evidence  must 
afford  data,  facts  and  circumstances,  reasonably  certain,  from 
which  the  jury  may  find  the  actual  loss.  Ilvrxihal  v.  Boom 
07  w.  v«. 
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Co.,  65  W.  Va.  346.  The  rule  in  this  particular  is  not  difEerent 
in  eases  under  the  liquor  lav  from  that  in  other  damage  eases. 
As  to  compensatory  damages,  the  amount  cannot  be  left  to  mere 
inference  on  the  part  of  the  jury.  And  some  amount  of  actual 
damages  must  be  justified  by  the  evidence  to  support  the  addi- 
tion of  e.\emplary  danlages. 

The  judgment  will  be  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded. 

Reversed  and  new  trial  atvarded. 


CHARLESTON. 

Mingo  Cocntt  Bank  et  al.  v.  Eawl  Coal  &  Coke  Co.  et  al. 
Decided  February  3, 1910. 

Appeal  from  Circuit  Court,  Mingo  County. 

Suit  by  the  Mingo  County  Bank  and  anotlier  against  tlie 
Eawl  Coal  &  Coke  Company  and  others.  From  the  decree 
Kichard  Williamson  and  wife  appealed,  and  their  appeal  said 
defendant  company  moves  to  dismiss. 

Motion  Denied. 

Sanders  dk  Crockett  and-  Stohes  &  Bronson,  for  appellants. 

Vinson  &  Thompson  and  Anderson,  Strofher  &  Hughes,  for 
appellees  Hawl  Coal  &  Coke  Company  and  H.  C.  Jones. 

PorFENBAROER,  JPDGE : 

The  motion  of  the  Bawl  Coal  &  Coke  Company  to  dismiss 
an  appeal,  allowed  to  Richard  Williamson  and  wife,  from  a 
decree,  pronounced  by  the  circuit  court  of  Mingo  county,  in  the 
chancery  suit  of  the  Mingo  County  Bank  and  George  C.  B. 
Wiles,  Trustee,  against  said  Rawl  Coal  &  Coke  Company  and 
others,  instituted  for  the  purpose  of  subjecting  the  property 
and  assets  of  said  company  to  the  satisfaction  of  its  debts,  on 
the  theory  of  its  insolvency,  presents  questions  so  novel  in  char- 
acter as  to  call  for  an  opinion,  siiowing  the  reasons  for  the 
disposition  we  make  of  it. 

The  decree  appealed  from  ascertains  and  fixes  the  amounts' 
67  w.  v«. 
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and  priorities  of  the  debts  of  the  company  and  orders  ita  prop- 
erty sold  for  the  satisfaction  thereof.  One  of  the  numerous 
claims  is  that  of  WilliamBon  and  wife  for  royalties  accrued 
under  a  lease  the  company  holds  on  their  property.  They  claim 
-something  over  $2,000.00,  but  the  court  allowed  them  only 
$1,630.84.  Complaining  of  the  disallowance  of  a  part  of  their 
claim,  and  setting  up,  aa  additional  errors  the  overruling  of  the 
demurrer  to  the  bill,  the  allowance  of  a  lien  to  the  Norwalk 
Iron  Works  Company  upon  an  air  compressor,  failure  to  decree 
sale  of  ail  of  the  property,  uncertainty  in  the  decree,  adjudica- 
tion of  certain  debts  and  liabilities  against  other  defendants, 
and  other  things  disclosed  by  the  record  but  not  specially  as- 
signed, the  Williamsons  obtained  this  appeal.  The  Eawl  Coal 
&  Coke  Company,  claiming  to  have  obtained,  in  some  way, 
sufiicient  funds  to  pay  off  and  discharge  all  the  debts  decreed 
against  it,  moves  to  dismiss  the  appeal,  asserting  its  intention 
and  ability  to  satisfy,  in  the  circuit  court,  all  of  its  indebted- 
ness on  the  dismissal  of  the  appeal.  Accompanying  the  motion 
is  its  confession  of  the  error  committed  in  its  favor  against 
the  Williamsons,  in  respect  to  tjie  amount  of  their  claim,  and 
a  tender  of  the  amount  adjudged  to  them  in  the  decree  as  well 
as  the  additional  amount  they  claim  and  also  all  of  the  royalty 
that  has  accrued  under  the  lease  to  the  date  of  the  motion. 
Simultaneously  with  the  appellee,  calne  E.  N.  Taylor  and  filed 
his  petition,  joining  in  the  appeal  of  the  Williamsons  and  setting 
up  the  errors  alleged  to  have  been  committed  against  him. 

We  are  of  the  opinion  that  the  motion  must  be  overruled. 
This  Court  has  no  administrative  power  and  jurisdiction,  beyond 
such  as  are  necessary  to  the  exercise  of  its  appellate  functions 
and  the  original  jurisdiction  allowed  to  it.  It  has  no  receiver, 
marshal  or  other  custodian  of  funds.  For  this  reason,  the 
tender,  in  so  far  as  it  is  made  to  the  Court,  or  may  be  con- 
sidered as  an  offer  to  pay  in  court  the  money,  admitted  to  ba 
due  the  appellant,  must  be  declined.  Having  reached  this  con- 
clusion, our  inability  to  dismiss  the  appeal  on  the  mere  con- 
fession of  error  necessarily  follows.  A  dismissal  now  would 
amount  to  a  compulsory  relinquishment  by  the  appellants  of  a 
right  vested  in  them  to  have  the  decree  reviewed  and  corrected 
here.  The  appeal  transferred  the  cause  into  this  Court  as  to 
ail  matters  included  in  the  decree.    Suppose  we  should  dismiss 
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the  appeal,  and,  for  Bome  reasoD,  errors  Bhould  not  be  confesBed 
in  the  circuit  court,  after  dismiseal  here,  nor  the  money  here 
tendered  paid.  In  that  event,  the  appellants  would  be  either 
bound  by  the  decree,  sb  it  Btands,  or  compelled  to  institute  a 
new  proceeding  of  some  sort  for  ita  correction. 

We  have  also  inquired  as  to  our  powers  to  correct  and  affirm 
the  decree,  or  reverse  it  and  remand  the  cause,  oa  the  confesaiop 
of  errors,  in  advance  of  the  maturity  of  the  cause  in  this  Court 
for  hearing.  We  are  of  the  opinion  that  this  could  be  done,  if 
the  confession  reached  all  the  errors  assigned.  The  statutory 
provisions  and  court  rulea  for  the  maturing  and  hearing  of 
causes  in  this  Court  were  made  in  contemplation  of  the  con- 
tinuance of  the  controversy  in  every  cause  and  the  resistance 
by  the  appellee  or  defendant  in  error  of  the  contentions  set 
up  by  the  appellant  or  plaintiff  in  error.  Their  design  is  to 
secure  a  compulsory  submission  of  the  matters  in  controversy, 
while  safeguarding,  from  haste  and  lack  of  due  consideration, 
the  interests  of  the  appellee  or  defendant  in  error.  This  being 
their  true  purpose,  it  follows  that,  when  the  appellee  or  defend- 
ant in  error  ceases  to  resist  the  proceedings  for  correction  of 
the  decree  or  judgment  and  confesses  all  the  errors  and  enters 
upon  the  record  his  willingness  and  consent  to  have  the  correc- 
tions made,  he  ought  to  be  excused  from  liability  for  coats  of 
further  proceedings,  such  as  clerk's  fees  and  the  printing  of 
the  record,  as  well  as  the  burden  of  his  own  future  counsel 
fees.  This  is  a  possible  aspect  of  every  case,  not  provided  for 
by  any  statute.  A  rule  formulated  by  the  Court  to  cover  it, 
■would  not  be  inconsistent  with  any  of  the  statutory  provisions, 
and  the  Court  has  inherent  power  to  prescribe  rules  within  the 
limitations  of  law.  The  object  of  all  rules,  whether  statutory 
or  not,  is  to  facilitate  and  end  litigation,  not  to  prolong  it. 
We  are  therefore  of  the  opinion  that,  if  the  confessions  of  error 
were  as  broad  as  the  petition  for  appeal,  and  admitted  all  the 
errors  assigned,  we  could  now  correct  and  affirm  the  decree  or 
reverse  it  and  remand  the  cause  to  the  circuit  court  for  further 
proceedings. 

We  are  also  of  the  opinion  that,  notwithstanding  the  pendency 
of  this  appeal,  the  circuit  court  can  permit  the  payment  of  the 
money  here  tendered  and  also  the  sums  due  to  all  the  other 
creditors,  as  ascertained  by  the  decree,  and  also  any  additional 
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8ume  claimed  by  creditors,  and  the  costs  of  the  suit,  into  the 
hands  of  its  general  receiver,  or  a  special  receiver  is  the  cause 
appointed  for  the  purpose,  or  having  powers  as  receiver,  broad 
enough  to  include  the  receipt  of  such  money.  If,  in  pursuance 
of  the  permission  of  the  circuit  court,  such  payment  should  be 
made,  the  controveray  in  this  Court  would  be  thereby  ended 
and  the  appeal  could  be  dismissed.  Money  is  the  end  of  the 
law,  and  after  all  that  is  claimed  by  the  appellant  is  bo  placed 
within  his  reach,  the  controversy  has  substantially  and  practi- 
cally ceased  or  become  non-existent.  Nothing  remains  but  a 
dry'legal  question  in  which  there  is  no  substantial  interest  and 
the  decision  of  which  will  settle  no  controversy  further  than 
to  declare  which  party  was  technically  right  in  a  fruitless  dis- 
cussion of  a  purely  academic  question.  This  would  bring  the 
case  within  the  long  line  of  precedents  for  the  dismissal  of 
appeals  and  writs  of  error  on  the  ground  of  the  cessation  or 
non-existence  of  any  substantial  controversy.  We  think  the 
circuit  court  has  jurisdiction  to  permit  such  payment,  not- 
withstanding the  pendency  of  the  appeal,  for  the  reason  that 
it  does  not  in  any  way  affect  the  decree.  It  is  not  an  enforce- 
ment of  the  decree.  It  is  a  new,  separate  and  distinct  collateral 
matter,'  brought  into  the  case  since  the  appeal.  It  is  not  to 
the  prejudice  of  the  appellant.  It  conserves  aad  protects  his 
interests,  and  may  come  within  the  principle  imder  which,  after 
an  appeal,  the  trial  court  may  appoint  a  receirer  for  the  purpose 
of  preserving  the  security  of  the  creditor,  or  impounding  the 
rents,  issues  and  profits  of  the  land,  on  a  showing  of  inadequacy 
of  security.  Neither  can  it  be  considered  prejudicial  to  the 
rights  of  the  appellee.  It  is  his  voluntary  act,  neither  pre- 
judicial, nor  affording  ground  for  complaint. 

The  conclusions,  just  stated,  are  based  upon  the  view  that  the 
appellant  has  neither  a  right  to  sell  the  property,  when  the 
debtor  stands  with  money  in  hand  offering  to  pay  all  that  is 
claimed,  nor  to  protract  the  litigation  for  the  settlement  of  a 
mere  legal  question,  and,  for  that  purpose,  beep  the  property 
tied  up  and  beyond  the  control  of  its  owner,  merely  because  he 
has- availed  himself  of  a  vested  right  of  appeal. 

A  ground  of  resistance  to  the  motion  is  the  petition  of  Taylor, 
asking  to  be  permitted  to  join  in  the  appeal  and  the  right  of 
other  creditors  to  do  so  hereafter.    We  think  this  right  in  other 
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parties,  whose  interests  are  not  joint  and  are  therefore  sepsrable, 
IB  conditional.  They  may  take  advantage  of  tlie  appeal  so  long 
as  it  stands,  but  have  no  right  to  insist  upon  the  perpetuation 
thereof  againBt  the  will  of  the  appellant  or  the  right  of  the 
appellee  to  have  it  dismissed.  We  do  not  perceive  any  principle 
upon  -which  one  party  can  compel  another  to  incur  costs  and 
liability  for  his  benefit,  be  such  other  party  appellant  or  appellee. 
If  a  third  party  desires  to  prosecute  an  appeal  to  final  disposi- 
tion, he  must  file  hig  own  petition  and  give  his  own  bond  and 
pay  his  own  costs,  when  the  appellant  sees  fit  to  diBmiss  his 
appeal  or  the  appellee  acquires  the  right  to  compel  the  diBmissal 
thereof. 

We  have  thus  broadly  considered  the  question  raised  and 
others  germane  to  it,  because  they  relate  to  a  matter  of  pro- 
cedure, concerning  which  we  have  been  unable  to  find  any 
precedents,  and  in  respect  to  which  we  deem  it  our  duty  to  . 
declare  the  governing  principle  for  the  guidance  of  the  trial 
courts  and  the  profession  generally. 

Motion  Denied. 

MiLtER,  JcDOE  dissenting;  Branson,  Judge  concurring 
herein : 

I  can  not  concur  in  the  opinion  of  the  Court.  It  is  true  the 
money  tendered  by  the  petition  and  motion  of  the  defendant  to 
dismiss  is  not  actually  filed  therewith.  We  must  assume,  how- 
ever, that  the  offer  to  pay  is  made  in  good  faith,  and  that  pay- 
ment will  be  made  if  the  court  so  order.  I  am  of  opinion 
therefore  that  in  the  proper  exercise  of  its  jurisdiction  this 
Court  may  upon  this  motion,  if  the  appellants  will  not  receive 
the  money  claimed  by  them,  either  direct  that  it  be  paid  into 
court  to  the  credit  of  the  cause,  and  for  the  use  of  appellants, 
and  upon  Buch  payment  to  dismiss  the  appeal;  Or  in  the  alter- 
native to  enter  an  order  here  authorizing  the  appellee  to  pay 
the  money  so  tendered  into  the  hands  of  the  general  receiver 
of  the  circuit  court,  for  the  use  of  appellants,  and  paid  out  there 
on  the  order  of  the  circuit  court,  and  in  the  meantime  to 
suspend  further  proceedings  on  the  appeal  and  the  disposition 
of  the  motion  to  dismiss  for  such  reasonable  time  as  will  enable 
the  appellee  to  make  such  payment  and  comply  with  the  order 
of  the  court,  and  thereupon  to  dismiss  the  appeal. 
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What  IB  to  prevent  this  Court  from  adopting  this  practice? 
The  cause  m  far  as  the  matters  involved  in  the  appeal  are  con- 
cerned, is  wholly  transferred  to  this  Court,  and  the  circuit 
court  is  left  without  any  authority  or  jurisdiction  in  the  prem- 
ises. Any  action  on  its  part  affecting  the  rights  of  the  parties 
to  the  appeal  would  be  in  violation  of  the  appellate  process, 
and  we  can  conceive  of  cases  where  the  practice  prescribed  by 
the  opinion  of  the  Court  might  lead  to  conflict  and  confusion. 
The  proceedings  in  the  circuit  court  can  not  be  final,  but  only 
tentative,  for  the  proceedings  must  necessarily  require  the  final 
action  of  this  Court  thereon  either  by  motion  to  dismiss,  or 
upon  a  supplemental  appeal. 

The  judicial  decisions  I  have  been  able  to  find  bearing  on  the 
question  relate  to  cases  where  the  status  concurring  after  the 
appeal,  justifying  dismisaal,  has  been  brought  about  by  tiie  volun- 
tary acts  of  the  parties,  as  by  settlement  out  of  court,  or  by 
payment  to  some  one  authorized  by  law  to  receive  payment. 
But'  certainly  when  an  appellee  comes  confessing  error,  and 
proposes  to  do  by  voluntary  act  juat  what  the  appellant  is  seeking 
to  accomplish  by  appeal  and  the  appellant  declines  the  offer, 
some  practice  should  be  adopted  which  will  aid  him  in  stopping 
further  expense  and  litigation,  and  I  think  the  practice  indi- 
cated herein,  and  not  that  establiehed  by  the  opinion  of  the 
Court,  the  more  logical,  and  the  practice  which  should  prevail. 


CHARLESTON. 

The  West  Virginia  Timbeb  Co.  v.  Ferbell  et  al. 

Decided  February  8, 1910. 

Detinue — Terdict—Sttfflcient—DetcHplion  of  Fropertv- 
If  the  verdict  be  for  plaintiff  In  an  actloa  of  detinue,  the 

description  of  the  property  must  be  such  as  to  make  It  capable 

of  belns  Ideatifled. 

Samc 
Wben  the  verdict  is  for  plaintiff,  and  descrlbea  the  property 

not  otherwise  than  "the  property  deacribed  in  hU  declaration,'' 

and  the  declaration  suOlclently  describes  It,  this  will  supply  the 

lack  of  description  In  the  verdict  and  render  it  valid. 
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3.     Saub — Parties— Joinder  of  DefenilanU. 

'W.  ie  the  owner  of  certain  personal  property  In  the  posseBslon 
of  F.  who,  clalmlnK  to  own  It,  delivers  It  to  P.  and  pledges  It 
to  him  to  secure  a  debt  owing  by  F.  to  P. 

Beld:    F.  and  P.  may  be  6ued  jointly  in  detinue  by  W. 

Error  to  Circuit  Court,  Logan  County. 

Action  by  the  West  Virginia  Timber  Company  against  John 
P.  Ferrell  and  others.  Judgment  for  defendanta,  and  plaintiff 
brings  error. 

Reversed  and  Rendered. 

Ellison  <&  England  and  Price,  Smith,  Spilman  &  Clay,  for 
plaintiff  in  error. 

Lilly  &  Shrewsbury  and  Marcum  &  Marcum,  for  defendants 


WiLXUMS,  Judge  : 

This  is  an  action  of  detinue  by  Tlie  West  Virginia  Timber 
Company,  a  corporation,  to  recover  poBsesaion  of  certain  oak 
lumber  manufactured  by  the  defendant  John  F.  Ferrell  and 
hauled  to  the  railroad  at  a  place  called  Peck  Station,  in  Logan 
county,  and  stacked  upon  land  belonging  to  his  co-defendant 
J.  E.  Peck,  Sr.  A  trial  by  jury  was  had  in  the  circuit  court  of 
Logan  county  on  the  6th  of  August,  1908,  and  a  verdict  rendered 
in  favor  of  plaintift.  On  motion  of  defendants  the  court  set 
aside  the  verdict  and  awarded  a  new  trial.  To  this  interlocutory 
order  setting  aside  the  verdict  plaintiff  has  obtained  a  writ  of 
error  from  this  Court.  A  decision  of  the  case  involves  the 
following  questions:  (1)  has  plaintiff  established  its  right  to 
the  possession  of  the  property;  (2)  does  the  verdict  sufficiently 
describe  the  property;  and  (3)  has  it  a  right  to  maintain  this 
action  against  the  defendants  jointly? 

The  plaintiff,  being  the  owner  of  certain  standing  trees  in 
Logan  county  which  it  had  purchsed  of  XT.  B.  Buskirk  and 
others,  and  which  had  been  conveyed  to  its  president,  entered 
into  a  written  agreement  with  the  defendant  Ferrell  and  one 
Elbert  Garrett,  whereby  they  undertook  to  cut,  log  and  manu- 
facture the  timber  into  lumber  and  to  load  it  on  board  the 
ears  at  Chapmansville,  after  it  became  sufficiently  dried  for  ship- 
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nieut.  Tlie  contract  gave  said  Ferrell  and  Garrett  the  right, 
subject  to  the  approval  of  the  Timber  Gompany,  to  sell  the 
lumber  after  it  wae  manufactured.  But  it  reserved  to  the 
Timber  Company  right  to  retain  any,  or  all,  of  the  lumber, 
provided  it  would  pay  as  much  for  it  as  any  other  purchaser. 
It  also  provided  that  the  lumber  was  to  be  shipped  in  the 
name  of  the  West  Virginia  Timber  Company  and  payment 
therefor  made  to  it.  The  cost  of  the  standing  timber,  together 
with  expenses  incurred  in  acquiring  the  same,  was  to  be  charged 
to  Ferrell  and  Garrett  with  interest  thereon  at  the  rate  of  six 
per  centum  per  annum  until  repaid.  Repayment  was  to  be  made 
by  ereditiDg  them  with  "one-third  of  the  net  proceeds  of  ship- 
ment of  said  timber  F.  0.  B.  cars  Chapmansville  until  same 
is  fully  repaid." 

The  contract  contains  also  the  following  provisions:  "Tlie 
sum  of  $1.00  per  M  feet  for  every  thousand  feet  of  timber 
cut  and  sold  by  said  party  of  the  first  part  (Ferrell  and  Garrett) 
from  said  timber,  whether  such  sales  be  made  to  said  West  Vir- 
ginia Timber  Company,  or  to  other  parties,  shall  be  deducted 
by  said  West  Virginia  Timber  Company  from  the  selling  price 
of  said  timber  or  lumber,  and  shall  be  in  payment  for  the 
employment  and  privileges  hereby  granted  said  first  party  by 
said  West  Virginia  Timber  Company.  The  price  of  all  said 
lumber  and  timber  sold  received  by  said  second  party  under 
this  agreement,  after  deducting  one-third  net  proceeds  to  apply 
on  timber  purchase  price  as  stipulated  above,  and  after  deducts 
ing  charge  of  $1.00  per  M  ft.  shall  be  credited  to  said  party  of 
the  first  part  and  paid  to  them  at  their  request,  provided 
however,  that  if  at  any  time  it  should  appear  to  parties  of  the 
second  part  that  said  one-third  net  proceeds  would  not  amount 
to  as  much  as  the  cost  of  timber  with  interest  either  through 
the  timber  estimate  falling  short  in  amount  expected  or  from 
any  other  cause  at  this  time  not  foreseen,  then  said  second 
parties  shall  have  the  privilege  of  reserving  a  larger  proportion 
of-  said  net  proceeds  for  this  purpose  and  applying  same  to 
cost  of  timber."  The  title  to  the  timber  is  then  e-vpreasly 
retained  by  the  West  Virginia  Timber  Company,  and  the 
contracts  concludes  with  the  following  explanatory  clause,  viz: 
"The  agreement  being  merely  one  whereby  in  consideration  of 
the  greater  profit  accruing  to  said  parties  of  the  first  part  they 
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agree  to  manufacture  and  load  said  lumber  and  timber  on  board 
care." 

Pursuant  to  the  rights  reserved  to  it  in  the  above  described 
contract,  the  plaintiff,  by  a  written  contract  dated  the  SOth 
of  January,  1906,  agreed  to  take  the  following  grades  of  lumber, 
to-wit :  plain  white  oak  boards,  one  inch  in  thickness,  which  was 
to  he  stacked  on  sticks  for  a  sufBcient  lengtli  of  time  to  be 
well  seasoned  and  dried,  and  then  to  be  loaded  bn  board  the 
cars  at  Chapmansville,  for  which  it  was  to  pay  the  following 
prices:  for  grades  known  as  first  and  seconds  $33.00,  for  com- 
mons *Sf3.00,  and  for  shipping  culls  $14.00  per  M  feet.  The 
lumber  was  to  be  inspected  by  the  plaintiff  according  to  National 
Hardwood  Bules.  Three  hundred  dollars  was  advanced  on  the 
price  of,  said  lumber  on  the  date  of  the  contract.  Garrett 
abandoned  the  contract,  and  Ferrell  went  on  and  completed  it, 
and  stacked  the  lumber  in  controversy  near  by  the  ratiroad 
track,  at  Peck  Station,  on  the  land  of  the  defendant  Peck  under 
an  agreement  to  pay  him  $1.00  per  car  yardage.  Ferrell  was 
also  indebted  to  Peck  and  his  son  upon  an  individual  store 
account  to  the  amount  of  $266. 

Ferrell  claimed  that  plaintiff  owed  him,  and  refused  to  load 
the  lumber  on  the  cars  until  he  was  paid.  He  also  authorized 
Peck  not  to  permit  any  one  else  to  load  the  lumber.  Plaintiff 
claimed  that  it  bad  over  paid  Ferrell,  and  sent  its  agent,  John 
Hugberi,  in  November  or  December,  1906,  to  Peck  Station  to 
load  the  lumber  on  the  cars.  When  Hugbert  went  to  load  the 
lumber  he  inquired  of  Peck  to  know  the  amount  of  yardage 
due  him  from  Ferrell,  and  proposed  to  pay  it.  Peck  refused 
to  tell  him,  saying  that  he  did  not  think  he  (Hugbert)  had  any- 
thing to  do  with  settling  the  business  between  him  and  Ferrell. 
Hugbert  persisted  in  his  endeavor  to  load  the  lumber,  whereupon 
he  was  assaulted  and  driven  oft  the  ground  by  Peck ;  hence  this 
action. 

It  clearly  appears  from  the  two  written  contracts  herein 
referred  to  that  the  title  to  the  lumber  in  controversy  was  in 
plaintiff,  both  by  virtue  of  the  deeds  to  G.  E.  Breece,  its  presi- 
dent, for  the  standing  timber,  and  by  virtue  of  the  contract  of 
January  80,  1906,  fixing  the  price  which  plaintiff  was  to  pay 
Ferrell  and  Garrett  for  the  different  grades  of  one  inch  oak 
boards.    Title  had  never  passed  from  plaintiff;  the  contract  of 
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January  9,  1906,  expressly  reserved  it.  Ferrell  was  never  at 
any  time  tlie  owner,  consequeDtly  he  did  not  have  a  seller's 
lien.  Plaintiff  having  the  title,  had  a  right  also  to  the  possession 
as  against  Ferrell.  Plaintiff  had  a  right  to  the  possession 
against  Peck  also.  Ferrell  having  no  title  to  the  lumber  him- 
self could  not  pledge  it  to  Peck  for  his  own  debt  and  thus  defeat 
plaintiffe  right.  Whether,  or  not,  Peck  had  a  right  to  retain 
possession  until  his  claim  for  yardage  was  paid,  it  is  not  neces- 
sary  for  us  to  decide;  we  doubt  if  he  had.  But  even  if  he  had 
such  right,  he  lost  it  by  refusing  to  allow  plaintiff's  agent  to 
pay  it.  Peck  was  holding  the  lumber  to  secure  the  debt  owing 
by  Ferrell  to  him  and  his  son;  this  he  clearly  had  no  right  to 
do.  Peek's  holding  by  authority  of  Ferrell  made  it,  for  the 
purposes  of  this  action,  their  joint  detention,  and  rendered  them 
liable  jointly  to  plaintifE. 

It  is  insisted  that  plaintiff  had  no  right  to  possession  until 
the  lumber  was  loaded  on  board  the  cars.  If  this  were  true 
Ferrell  could  refuse  to  load  it  and  thus  defeat  plaintiffs  rights 
altogether.  Such  view  is  untenable.  If  plaintiff  chose  to  receive 
the  lumber  at  the  railroad  before  it  was  loaded  on  the  cars, 
and  at  a  place  different  from  the  one  agreed  upon,  this  is  cer- 
tainly not  a  matter  of  which  defendant  can  complain.  He 
would  be  thereby  relieved  of  an  additional  amount  of  work 
and,  necessarily,  of  additional  expense. 

Does  the  verdict  sufficiently  describe  the  property?  It  is 
as  follows:  "We  the  Jury  find  for  the  plaintiff  the  lumber  in 
its  declaration  described  and  fix  the  value  of  each  stack  or 
pile  of  lumber  therein  described :  Stack  or  pile  therein  described 
No.  1  containing  4450  feet,  we  value  at  $80.10;"  and  so  on, 
describing  the  eight  several  piles  by  giving  the  number,  and 
the  exact  number  of  feet  of  lumber  in  each,  and  value  per  pile, 
jnst  as  it  is  alleged  in  the  declaration.  In  an  action  of  detinue, 
when  a  verdict  is  for  the  plaintiff,  "for  the  property  described 
in  the  declaration,"  the  court  has  a  right  to  look  to  the  declara- 
tion in  aid  of  the  verdict  in  the  matter  of  description  of  the 
property;  and,  doing  so  in  this  case,  we  find  that  the  property 
recovered  is  rendered  quite  certain.  Boatmrigkt  v.  Meggs,  4 
Munf.  145;  Avery  V.  Avery,  12  Tex.  54  (62  Am.  Dec.  513). 
By  reference  to  the  declaration,  we  find  the  lumber  described 
with  much  more  particularity  than  it  is  in  the  verdict.     The 
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third  amended  declaration  alleges  that  there  were  eight  distinct 
atacks  of  oak  lumber.  Each  pile  is  therein  described  separately 
both  by  number  and  location,  and  by  the  number  of  feet  con- 
tained in  it;  the  value  of  each  pile  is  given;  the  manner  in 
which  each  is  stacked;  its  relative  location  to  the  others  and  to 
the  railroad ;  and  each  one  la  described  as  consisting  of  one  inch 
oak  boards.  How  could  property  of  such  character  be  described 
with  much  more  particularity?  This  is  certainly  sufficient 
description.  The  purpose  of  description  in  the  pleading  required 
to  be  given  of  property,  in  an  action  of  detinue,  is  to  put  the 
defendant  upon  notice  of  what  he  is  expected  to  defend;  and 
also  for  the  purpose  of  constituting  a  recovery  in  the  action,  if 
a  recovery  be  had,  a  bar  to  a  second  action  for  the  same  prop- 
erty. The  particularity  with  which  it  should  be  described 
depends,  of  course,  on  the  nature  and  character  of  the  property. 
"This  particularity,  however,  need  not  extend  to  every  matter 
of  detail  and  need  only  include  enough  to  identify  them  either 
as  individual  articles  or  as  a  number  of  things  belonging  to  a 
particular  class,  according  to  the  circumstances  of  each  par- 
ticular ease,"  Shipman's  Pleading,  240.  See  also  Hogg's  PI. 
&  Pr.  section  127;  Chitty's  PI.  &  Pr.  377-378;  Thompson  v. 
Pearce,  49  Ala.  210;  Foredice  v.  Rinehart,  11  Or.  208.  Test- 
ing the  declaration  by  the  rule  laid  down  in  these  authorities, 
we  think  the  ^cription  it  gives  of  the  lumber  ia  sufBcient. 
The  verdict,  read  in  the  light  of  the  description  given  in  the 
declaration,  is  also  sufficiently  descriptive  of  the  property.  The 
description  in  the  verdict  does  not  vary  from  that  given  in 
the  declaration,  hut  is  not  as  complete. 

The  court  erred  in  setting  aside  the  verdict  and  granting 
defendants  a  new  trial,  and  this  action  of  the  court  will  be 
reversed;  and  this  Court  will  enter  such  an  order  as  the  lower 
conrt  shonld  have  entered,  which  will  be  to  overrule,  Sefendants' 
motion  to  set  aside  the  verdict  and  grant  them  a  new  trial, 
and  will  enter  judgment  upon  the  verdict  in  favor  of  the  plain- 
tiff against  the  defendants,  John  F.  Ferrell  and  J.  E.  Peck, 
Sr.,  for  the  lumber  described  in  plaintiff's  declaration,  if  it 
is  to  be  had;  and  if  not  to  be  had,  then  that  it  recover  the 
alternative  value  thereof,  together  with  its  costs  expended  about 
its  suit  in  the  lower  conrt  and  in  this  Court. 

Reversed  and  Rendered. 
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CHARLESTON. 

KnNST  V.  CiTT  OF  Geaftos. 

Decided  February  8,  1910. 

,1.  Municipal  Corporations— Co nafriict in y  Btreeta — Coating  Col- 
lected Surface  Water  on  Abattinff  Propertv- 
Where  In  constructing  &  new  street  a  municipal  corporation 
collects  the  buiTacb  water  in  boles  left  in  the  Btreet  opposite  an 
abutting  lot.  And  because  of  the  soft  and  porous  condition  of  the 
soil  tbe  water  so  collected  Is  caused  to  flow  lo  and  under  the 
same,  causing  the  soil  thereof  to  slip  and  destroy  tbe  bulldingB 
thereon,  aucb  municipal  comoratlon  Is  liable  In  damages  to 
tbe  owner  of  such  lot  for  the  consequential  injuries  sustained, 
as  for  collecting  such  surface  waters  in  drains  or  gutters  and 
casting  them  In  fi  tiody  thereon. 

2.  Saub — ConatracHng  Streets — Injtiriea  to  Abutting  Property. 

If  in  so  constructing  and  grading  one  of  its  streets  on  a  hlll- 
Blde,  a  municipal  corporation  build  an  embankment  In  front 
of  an  abutting  lot  and  thereby  Increases  the  lateral  pressure 
thereon,  whicb,  combined  with  the  Increased  flow  of  the  sur- 
face water,  caused  by  such  street  Improvement,  or  by  tbe  water 
collected  in  boles  or  In  drains  or  gutters  and  cast  in  a  body  on 
such  lot,  causes  such  lot  to  slip  and  to  destroy  the  buildings 
thereon,  such  coruoratlon  Is  liable  In  damages  to  such  lot  owner 
for  the  consequential  Injuries  to  bis  property. 

3.  Appeal  and  EIbiioii — Review — Erroneous  Inttructiona. 

An  instruction  to  the  Jury,  covering  a  case  not  presented  by 
the  pleadings,  though  there  be  evidence  on  the  subject  covered 
thereby,  1b  erroueous,  and  unlese  It  clearly  appears  that  tbe 
rights  of  the  party  complaining  have  not  been  injuriously  af- 
fected thereby,  the  giving  of  auch  an  Instruction  will  constitute 
reversible  error. 

4.  EhiDBDCE — Opinion  Evidence — Inferences  from  Facta. 

Tbough  opinion  evidence  as  a  general  rule  is  not  admissible. 
still  when  the  facts  are  sucb,  that  it  Is  manifestly  Impossible 
to  present  them  to  the  jury  with  the  same  force  and  cleamesa 
as  tbey  appeared  to  the  observer,  then  opinion  is  admissible  as 
lo  the  conclusions  and  Inferences  to  be  drawn  tberefrom. 

(HoBiKSOH,  PstsmEST,  Absent). 

Error  to  Circuit  Court,  Taylor  County. 
87  w.  v«. 
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Action  by  Charles  F.  W.  Kunst  against  the  Cit}'  of  Grafton. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Reversed,  and  New  Triai  Awarded. 

Chas.  P.  Guard  and  Q.  W.  Ford,  for  plaintiff  in  error. 

A.   W,  Burdeit  and  Warder  <£  Robinaon,  for  defendant  in 
error. 

MiLLEE,  Judge: 

A  clear  statement  of  the  cause  of  action  is  rendered  neces- 
Bary  to  a  proper  understanding  of  our  decision  on  the  points 
of  error  presented.  PlaintifE  alleges  that  being  the  owner  of  a 
lot  on  Front  Street  in  the  Citj  of  Grafton,  running  back  and 
up  a  gentle  slope  to  a  steeper  hillside  and  connected  with  the 
surface  of  hia  lot  by  a  natural  and  unbroken  surface  and  by 
natural  and  unbroken  strata,  and  upon  which  lot  there  was 
situated  a  two  story  frame  dwelling  house,  of  great  value,  and ' 
which,  prior  to  the  grievances  complained  of,  was  occupied  by 
a  tenant,  and  yielding  plaintiff  substantial  and  remunerative 
rente,  the  defendant  undertook  to  and  did  grade  and  construct 
a  certain  new  street  across  said  hillside  immediately  back  of 
said  lot,  and  dug  into  said  hillside  to  a  great  depth,  the  entire 
width  of  said  lot  and  in  close  proximity  to  the  back  line  thereof, 
in  both  directions,  and  rising  quite  precipitously  to  the  west 
for  a  long  distance,  and  so  as  to  collect  in  said  roadway  and 
its  gutters  the  surface  waters  from  a  great  territory  not  there- 
tofore draining  to  plaintiff's  lot;  and  did  thereby  unlawfully 
and  wrongfully,  and  without  the  consent  of  plaintiff,  throw 
said  surface  water,  so  collected,  in  a  mass  or  body  wholly  upon 
his  lot;  and  did  also  dump,  unload,  place  and  pile  cartloads  of 
timber,  earth,  stone  and  gravel  thereon  and  extended  the  em- 
bankment or  grade  of  said  new  street,  of  great  weight,  into 
plaintiff's  lot,  so  as  Vo  not  only  break  the  surface. or  strata  that 
theretofore  held  and  substained  plaintiff's  lot  on  said  hillside, 
but  so  aa  to  cast  the  great  weight  of  the  whole  of  said  embank- 
ment upon  the  rear  of  said  lot,  at  the  place  where  said  new  road 
or  street  collected  said  surface  water  in  a  mass  or  body,  as 
aforesaid,  and  whereby  the  water  so  collected  and  cast  in  a  mass 
or  body  thereon,  as  aforesaid,  percolated,  soaked  and  flowed, 
not  only  on  the  surface  but  under  the  earth  and  strata  of  said 
67  w.  v». 
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lot,  from  the  rear  line  thereof  to  said  Front  Street,  and  into 
and  under  said  dwelling  house  and  cellar,  and  that  by  reason 
thereof  and  of  the  great  weight  of  said  embankment  upon  and 
in  the  rear  of  said  lot,  the  upper  or  elevated  portion  thereof, 
from  rear  to  near  the  front,  was  made  to  loosen,  slip,  slide  and 
change  its  natural  lay  and  location  and  to  carry  with  it  said  dwell- 
ing house,  and  to  cause  said  house  to  fall,  and  to  become  wholly 
untenantable  and  absolutely  worthless,  and  to  be  continuously 
wet,  damp,  slipping  and  sliding,  and  wholly  unfit  for  occupaucy, 
as  aforesaid,  or  for  any  other  purpose,  and  whereby  the  plain- 
tiff has  been  wholly  deprived  of  the  use  of  said  lot  and  dwelling 
house,  and  hindered  aud  prevented  from  enjoying  the  same  to 
any  extent,  and  that  the  rental  and  market  valne  thereof  has 
been  greatly  diminished,  destroyed  and  ruined,  and  the  plain- 
till  otherwise  greatly  damaged. 

The  theory  upon  which  the  case  was  made  up  and  tried  below, 
was  that  the  damages  sustained  were  in  consequence,  either,  (1) 
of  the  alleged  wrongful  and  unlawful  collection  of  the  surface 
waters  and  casting  them  in  a  mass  or  body  npon  plaintiff's  lot ; 
or  (3)  of  the  increased  lateral  pressure  on  the  soil  thereof  by 
the  building  of  the  embankment  thereon,  or  in  the  street  opposite 
thereto,  as  alleged;  or  (3)  in  consequence  of  the  combined  force 
and  action  of  the  first  two  causes  of  injury. 

Upon  the  trial  below  there  was  a  verdict  and  judgment  for 
plaintiff  for  $368.50,  to  which  judgment,  upon  the  petition  of 
defendant,  a  writ  of  error  was  awarded  by  this  Court. 

The  action  of  the  court  below  in  overruling  the  demurrer  to 
the  declaration,  assigned  as  error  in  the  petition,  is  not  argued 
or  apparently  relied  on  here.  We  are  of  opinion  that  the  declara- 
tion states  a  good  cause  of  action. 

The  action  of  the  court  below  in  overruling  defendant's 
motion  to  continue  the  case  is  apparently  relied  on  as  error. 
,  The  grounds  of  the  motion  were,  absence  of  two  witnesses. 
One  of  these  appeared  and  was  examined.  As  to  the  other, 
the  plaintiff  proposed  that  his  testimony  given  on  a  former 
trial  and  taken  down  by  the  stenographer  might  be  read  in 
evidence  on  the  second  trial.  Wherefore  we  find  no  abuse  of  the 
discretion  of  the  court  in  refusing  to  continue  the  case. 

The  other  errors  assigned  relate  to  the  giving  and  refusing 

of  instructions,  the  alleged  admission  of  improper  evidence,  and 
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the  refusal  of  the  court  to  set  aside  the  verdict  and  award  the 
defendant  a  new  trial. 

PlaintifE'e  firBt  instruction,  given,  was  excepted  to.  It  told 
the  jury  in  substance  that  if  they  believed  from  the  evidence 
that  defendant  in  making,  grading  and  constructing  the  new 
street  or  road  in  the  rear  of  plaintiffs  lot  collected  the  surface 
water  and  caused  it  to  percolate,  soak  and  flow  in  a  mass  or  body 
thereon,  and  so  as  to  cause  said  lot  to  become  marshy  and 
slippery;  and  did  dump,  unload,  place  and  pile  timber,  earth, 
stone  and  gravel  thereon,  and  constructed  an  embankment 
thereon,  so  as  to  cause  said  lot  to  slip,  slide  and  change  its 
natural  lay  and  location,  all  without  the  consent  of  plaintiff, 
and  thereby  destroying,  damaging  and  mining  the  rental  and 
market  value  of  said  lot  and  the  house  thereon,  they  must  find 
a  verdict  for  plaintiff  and  fix  his  damages  at  the  amount  which 
the  same  had  been  deteriorated  or  lessened  in  value  by  the  action 
of  defendant.  This  instruction  assumes  that  the  embankment 
was  built  upon  the  plaintiff's  lot.  The  evidence  is  conflicting 
as  to  whether  the  embankment  encroached  upon  plaintiff's  lot; 
but  it  is  conclusive  that  either  by  the  action  of  the  water,  or 
the  weight  of.  the  structure,  or  both  combined,  a  great  portion 
of  this  embankment,  at  or  about  the  time  of  the  injuries  com- 
plained of,  was  caused  to  slip  down  and  encroach  upon  plaintiff's 
lot.  The  theory  of  the  instruction  is  that  the  damages  were  in  con- 
sequence of  the  combined  action  of  the  water  and  the  increased 
lateral  pressure  of  the  embankment.  In  this  respect  this  instruc- 
tion differs  from  defendant's  instruction  number  4,  refused, 
and  we  think  properly  refused,  for  while  it  would  have  rightly 
told  the  jury  that  plaintiff  could  not  recover  for  the  injuries 
sustained  by  the  change  in  the  natural  flow  of  the  surface 
waters,  by  the  grading  and  construction  of  the  street,  unless 
cast  in  a  body  upon  plaintifTs  lot,  it  would  have  also  told  them 
that  he  could  not  recover  for  injuries  thereto  by  the  malting 
or  extension  of  said  embankment  upon  or  opposite  to  said 
lot,  or  by  any  or  all  of  such  causes  combined.  It  is  proper, 
therefore,  to  consider  these  insctructions  together,  involving  a^ 
they  do  the  question  whether  plaintiff  can  recover  for  damages 
to  his  lot  from  the  increased  lateral  pressure  of  said  embank- 
ment. 

The  only  objection  urged  to  plaintiff's  flrst  instmctioo  is. 
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that  there  ia  do  evidence  showiag  that  the  surface  waters  were 
collected  and  caused  to  flow  in  a  mese  or  body  upoa  bis  lot. 
The  evidence  relied  apon  is  mainly  that  of  the  witness  Jackson, 
who  testifled  that  in  digging  and  excavating  big  holes  were 
left  in  the  road,  and  the  water  coming  down  oS  the  bill  settled 
in  these  holes  and  flowed  down  through  the  openings  in  the 
stone,  and  that  in  this  way  they  were  collected  in  a  body  and 
cast  upon  or  under  tlie  surface  of  plaintiff's  lot.  The  testimony 
of  other  witnesses  also  tends  to  support  this  witness  as  to  this 
fact.  It  is  earnestly  insisted,  howeTer,  that  this  evidence  does 
not  bring  the  case  within  the  rule  of  Jordan  v.  Benwood,  42 
W.  Va.  312,  and  Clai/  v.  St.  Albans,  43  W.  Va.  539.  The 
evidence  does  not  show  that  the  water  thus  collected  in  holes 
was  otherwise  collected  and  cast  in  a  body  upon  plaintiff's  lot, 
but  it  leaves  little  or  no  room  to  doubt  that  these  surface  waters 
thus  collected  in  the  boles  did  seep  and  flow  down  through, 
under  and  over  plaintifTs  lot,  so  as  to  cause  or  contribute  to 
tbe  slipping  and  sliding  thereof  and  to  the  destruction  of  his 
dwelling  house  thereon.  Witnesses  say  that  tbe  soil  on  plain- 
tiff's  lot  was  of  a  soap  stone  character,  was  open  and  porous 
so  as  to  allow  the  water  to  soak,  percolate  and  flow  freely  in 
and  under  the  saine.  Did  not  the  collection  of  these  surface 
waters  in  these  boles  in  this  way,  and  under  tbe  facts  and 
circumstances  shown  in  evidence,  amount  to  a  collection  and 
casting  of  tbe  same  in  a  mass  or  body  upon  the  plaintifTs  lot? 
They  were  not  allon-ed  to  flow  freely  over  the  surface  as  but  for 
these  boles  they  naturally  would  have  done.  True  they  did 
not  flow  in  open  drains  or  gutters  through  plaintiff's  lot,  but 
by  these  unnatural  means  were  made  to  flow  in  and  under  the 
same  so  as  to  do  damage  to  the  plaintiff.  We  tbink  upon  these 
facts  tbe  instruction  justified  by  the  authorities  cited. 

The  next  question  is,  is  tbe  defendant,  as  assumed  in  plain- 
tiff's instruction  number  one,  and  negatived  in  defendant's 
instruction  nuipber  4,  rejected,  liable  for  damages  due  to  tbe 
increased  lateral  pressure  of  the  embankment?  Assuming  that 
the  embankment  was  originally  built  upon  tbe  street,  and  did 
not  then  encroach  upon  plaintiff's  lot,  would  not  defendant 
nevertheless  be  liable  for  damages  incurred  by  plaintiff  as  tbe 
result  of  the  increased  lateral  pressure  upon  his  hillside  lot? 
AVe  think  it  would. 
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Undoubtedly  a  municipal  corporation  has  the  right  to  improve 
it£  streets,  and  to  raise  and  lower  the  grades  tliereof;  but  if  in 
doing  so  it  do  damage  to  an  abutting  lot  Owner  it  is  liable. 
Under  our  law  private  property  cannot  be  taken  or  damaged 
for  public  use  without  just  compensation.  The  right  to  lateral 
support  applies  only  to  land  in  its  natural  state.  Stevemon  v. 
Wallace,  27  Grat.  77;  Tun^tall  t.  Chriaiian.  80  Va.  1.  These 
and  other  authorities  hold  that  an  adjoining  owner  is  not 
entitled  to  lateral  support  for  buildings  or  other  artificial 
structures.  But  does  this  rule  apply  to  the  public  in  general, 
or  to  a  municipal  corporation  authorized  to  build,  improve  and 
grade  the  public  roads  and  streets?  18  Am.  &  Eng.  Ency. 
Law,  544,  on  the  authority  of  some  New  York  cases,  says: 
"The  right  to  support  exists  not  only  for  the  highway  in  its 
natural  state,  but  also  for  the  highway  when  so  improved  as 
to  increase  the  lateral  pressure,  the  doctrine  controlling  the 
rights  of  adjoining  landowners  in  this  respect  having  no  appli- 
cation to  the  case  of  a  highway."  In  MUbwn  v.  FovtIbt,  27 
Hun.  568,  one  of  the  eases  referred  to,  CuUen,  Judge,  says: 
"It  is  claimed  that  there  is  no  right  of  lateral  support  for  the 
street  unless  it  is  alleged  and  shown  that  the  highway  is  in 
its  natural  state  and  free  from  superincumbent  earth  which 
may  increase- the  lateral  pressure."  But,  says  he:  "This 
doctrine,  which,  in  the  absence  of  any  statutory  regulations, 
controls  the  relative  rights  between  adjacent  owners,  has  no 
application  to  the  case  of  a  highway."  In  Finegan  v.  Eckerson, 
32  N.  Y.  App.  Biv.  233,  one  poiHt  of  the  syllabus  is :  "So  far 
as  the  lateral  support  of  the  soil,  in  its  natural  state,  without 
the  burden  of  any  buildings  upon  it,  is  concerned,  the  occupant 
of  land  is  entitled  to  protection  by  injunction,  but  this  rule 
does  not  apply,  in  the 'absence  of  statutory  regulation,  to  the 
case  of  buildings  upon  land  contiguous  to  that  upon  which  an 
excavation  is  being  made."  Other  New  York  cases  referred 
to  in  this  decision  are  pertinent.  It  will  be  noted,  however, 
that  both  of  these  cases  say,  "in  the  absence  of  any  statutory 
regulation."  In  New  York  damages  are  not  given  for  injury 
to  private  pro;^erty  for  public  purposes,  unless  the  property  or 
some  portion  of  it  be  actually  taken.  But  even  in  that  jurisdic- 
tion consequential  injuries  resulting  in  damage,  owing  to  the 
hardship  of  the  rule  in  that  state,  have  frequently  been  con- 
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Btrued  to  be  a  taking  of  the  property  within  the  meaning  of 
the  New  York  law.  Under  our  constitution  we  have  no  such 
diflRculties  to  overcome.  Section  9  of  the  Bill  of  Eights  is  that; 
"Private  property  ehall  not  be  taken  or  damaged  for  public  uBe, 
withoot  just  compensation."  While  in  Jordan  v.  Benwood, 
supra,  at  pages  319,  320,  Judge  Bbannon  expressed  the  opinion 
that  this  clause  of  our  constitution  would  not  render  a  munici- 
pality liable  for  consequential  damages  in  diverting  the  course 
of  surface  waters  so  long  as  they  continued  to  flow  as  surface 
waters  and  not  in  gutters  or  drains,  and  by  being  cast  in  a  mass 
or  body  upon  adjoining  lands,  no  more  titan  an  individual 
would  be  liable  therefor,  yet  that  this  provision  of  the  constitu- 
tion was  intended  to  make  the  publii:  equally  liable  with  an 
individual  for  doing  injury  to  the  adjoining  land  of  a  citizen, 
as  for  instance,  "by  embankment  rendering  access  to  it  danger- 
ous or  inconvenient."  We  think  this  doctrine  supported  by 
Elliott  on  Roads  &  Streets,  sections  494  to  499,  inclusive.  In 
section  495,  this  writer  says:  "It  is  not  difficult  to  conceive 
cases  where  ordinary  care  would  require  the  construction  of  a 
wall,  or  other  protection,  to  prevent  injury  to  adjoining  prop- 
erty, and  in  such  cases  it  should  be  built,  or  the  city  be  com- 
pelled to  make  compensation  for  the  loss  actually  sustained  from 
the  failure  to  suitably  protect  the  adjoining  property  from 
injury." 

Our  conclusion,  therefore,  is  that  plaintiffs  instruction  number 
one  is  good,  and  was  properly  given,  and  that  defendant's 
Dum.ber  four,  rejected,  was  properly  rejected.  The  latter  implied 
that  defendant  would  not  be  liable  for  damages  due  to  the 
making  or  extension  of  the  embankment. 

Plaintiffs  instruction  number  two,  given,  and  complained  of, 
told  the  jury  that  if  they  believed  from  the  evidence  that  de- 
fendant did  not  use  due  diligence  in  pushing  to  completion  the 
work  of  grading  the  new  street  in  the  rear  of  plaintiff's  lot, 
but  was  negligent  therein,  so  that  the  delay  in  completing  the 
work  caused  the  injury  complained  of  they  must  find  for  the 
plaintiff.  We  think  this  instruction  erroneous.  The  error  is 
practically  conceded,  but  it  is  insisted  it  was  harmless.  It  was 
erroneous,  if  for  no  other  reason,  because  the  declaration  con- 
tains no  allegation  of  delay  in  the  completion  of  the  work  or  of 
injury  to  the  plaintiff's  lot  in  consequence  thereof.     There  is 
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evidence  showing  and  tending  to  show  that  the  work  was 
suspended  for  a  time,  during  the  winter  montha,  on  account 
of  bad  weather,  and  was  not  resumed  until  in  the  early  spring. 
In  the  meantime,  however,  the  damage  was  done  to  plaintifFs 
lot.  Conceding  that  the  evidence  may  have  been  sufficient  to 
support  the  theory  of  the  instruction,  not  advanced  by  the 
declaration,  could  it  be  made  the  basis  of  recovery?  The  rule 
is  that  an  instruction  should  not  be  given  upon  a  question  not 
raised  by  the  pleadings.  Burr  y.  Brown,  5  W.  Va.  241;  Henry 
V.  Davia,  7  W.  Va.  715;  Barber  v^ Fire  Ins.  Co.,  16  W.  Va.  658. 
It  is  argued,  however,  upon  the  authority  of  Hunter  v.  Jonea, 
6  Band.  541 ;  Beaty  v.  R.  R.  Co.,  6  W.  Va.  388 ;  Clay  v.  R6bin~ 
son,  7  W.  Va.  349 ;  Skeppard  v.  Ins.  Co.,  31  W.  Va.  368,  394 ; 
State  V.  Poind^xter,  23  W.  Va.  805;  McDonald  v.  Cole,  46 
W.  Va.  186 ;  Kerr  v.  Lunsford,  31  W.  Va.  660  and  Carrico  v. 
IF.  Va.  Cent.  <&  P.  Ry.  Co..  39  W.  Va.  86,  and  other  cases,  that 
though  an  erroneous  instruction  be  given  if  it  contains  a  mere 
abstract  proposition  or  it  be  manifest  that  the  complaining  party 
has  not  been  prejudiced  thereby  it  will  not  be  ground  for 
reversal.  In  this  case,  however,  we  cannot  see  that  the  defend- 
ant was  not  prejudiced  by  this  instruction.  Evidence  waa  offered 
by  plaintiff  showing  delay  in  the  completion  of  the  work,  but 
the  jury  were  told  by  this  instruction,  that  if  they  found  due 
diligence  waa  not  used  and  there  was  negligence  in  completing 
the  work,  and  that  the  delay  caused  injury  to  the  plaintiff,  not 
that  they  might,  but  that  they  rnust  find  a  verdict  for  the  plain- 
tiff. None  of  the  authorities  relied  upon  will  relieve  an  instruc- 
tion from  the  quality  of  reversible  error  when  it  covers  a  case 
not  made  by  the  pleadings.  For  instance,  in  Beaty  v.  R.  R.  Co., 
■supra,  relied  upon,  it  is  said,  referring  to  the  instruction  under 
consideration :  "It  is  not  perceived,  therefore,  that  the  plaintiff 
could  have  been  injured  by  the  instructions,  as  upon  the  evidence 
presented  in  his  bill  of  exceptions,  and  the  pleadings  in  the 
cause,  the  plaintiff  still  had  a  right  to  recover  for  that  kind 
of  damage  brought  to  the  notice  of  the  jury,  and  for  which 
this  action  could  be  maintained." 

Defendant  complains  of  the  rejection  of  its  instructions  num- 
bered 5  and  6,     No.  5  would  have  said  to  the  jury  that  even 
though  defendant  merely  caused  a  change  in  the  flow  of  the 
surface  water  incident  to  the  proper  work  of  improving  an3 
67  w.  v«. 
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opening  said  street,  defendant  would  not  be  liable  for  injury 
to  plaintiff's  lot  caused  thereby,  if  the  water  still  spread  out 
as  surface  water  usually  does.  No.  6  would  nave  propounded 
the  proposition  that  if  the  work  of  making  and  constructing 
said  street  and  embankment  was  not  negligently  done,  and 
whereby  the  course  of  the  surface  water  was  changed,  yet  if 
said  water  still  spread  out'  over  the  surface  of  plaintifTs  lot, 
or  soaked  into  or  percolated  through  the  soil  and  was  not  by 
such  change  made  to  run  in  destructive  currents  plowing  drains 
or  courses  through  the  soil,  washing  away  the  property  of  plain- 
tiff, the  defendant  would  not  be  liable  for  damages  on  account 
of  the  water  being  so  changed.  These  instructions  are  both 
predicated  npon  the  principles  announced  in  Clay  v.  Si.  Albang, 
and  Jordan  t.  Betiwood,  su-pra.  But  the  case  we  have  here, 
in  at  least  one  essential  feature,  is  not  like  those  cases.  In 
this  case  we  have  the  fact  proven  that  the  surface  water  was 
collected  in  holes  in  the  street  opposite  plaintiff's  lot  as  already 
shown,  a  fact  ignored  in  both  these  instructions,  and  besides 
we  have  the  added  cause  of  the  injury,  the  increased  lateral 
pressure  of  the  embankment  in  the  street  opposite  plaintiff's 
lot,  co-operating  with  the  first.  While  the  general  propositions 
stated  in  the  instructions  may  be  tme,  they  are  not  applicable 
to  the  case  in  hand :  First,  for  ignoring  the  fact  that  the  water 
was  collected  in  holes,  and  from  there  turned  into  plaintiff's 
lot  practically  in  a  body;  second,  for  ignoring  the  element  of 
damages  due  to  the  embankment;  and  third,  because  if  the 
increased  flow  of  the  surface  water  thereon  caused  by  the  im- 
provement of  the  street,  rendered  plaintitPs  lot  less  able  to 
withstand  the  increased  lateral  pressure  of  said  embankment, 
and  thereby  contributed  to  the  injuries  to  his  property,  as  the 
evidence  tends  to  show,  it  was  not  strictly  proper  to  tell  the  jury, 
as  these  instructions  would  have  done,  that  defendant  was  not 
liable  for  injury  due  to  the  surface  water  thus  turned  upon 
plaintiff's  lot.  They  were  both  properly  rejected  for  these 
reasons. 

Defendant's  instruction  number  3,  as  proposed  was  refused. 
But  the  court  modified  it  by  adding  the  words  in  italics,  and  aa 
modified  gave  it  to  the  jury,  as  follows:  "The  court  instructs 
the  jury  that  he  City  of  Grafton  had  the  right  to  make,  grade, 
and  open  said  street  upon  its  own  land,  and  if  said  city  did  so 
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make,  grade  and  open  said  Barrett  Street  and  thereby  cauBe 
the  surface  water  to  increaae  in  quantity  upon  plaintiff's  said 
lot,  still  the  said  city  is  not  liable  for  damage  done  by  eaid 
water,  unless  said  water  was  cast  upon  said  lot  in  a  mass  or 
body,  or  m  such  manner  as  to  cause  the  injury  complained  of." 
The  refusal  of  the  court  to  give  the  instruction  as  proposed^ 
and  in  modifying  it  and  giving  it  as  modified  is  excepted  to. 
As  originally  proposed  we  think  this  instruction  bad,  for  the- 
reasons  given  respecting  said  instructions  numbered  6  and  6, 
and  should  have  been  rejected.  But  did  the  modification  cure 
it  ?  It  is  likely  the  court  intended  that  the  amendment  should 
apply  to  the  fact  that  water  was  collected  in  holes  opposite 
plaintiff's  lot,  and  that  the  increased  flow  of  the  surface  water 
thereon  had  rendered  it  less  able  to  withstand  the  increased 
lateral  pressure  of  the  embankment.  If  so,  and  the  jury  so 
understood  it,  the  instruction  might  not  be  objectionable.  But 
we  think  it  doubtful  whether  they  bo  interpreted  the  inatmction^ 
and  that  the  instruction  should  have  been  so  drawn  as  to  have 
left  no  room  for  misunderstanding. 

Bills  of  exceptions  numbered  9,  10,  11,  12,  13  and  14,  relate- 
to  certain  so  called  opinion  evidence  of  witnesses,  as  to  what 
caused  the  slip  on  plaintiff's  lot,  and  whether  when  slips  do 
occur  they  usually  occur  above  or  below  where  the  excavation 
takes  place.  All  these  witnesses,  after  detailing  as  well  as  they 
could,  the  facta,  and  the  appearances  of  the  property  viewed  at 
or  about  the  time  of  the  injuries,  were  permitted  to  give  their 
impressions  or  opinions  as  to  the  real  cause  of  the  slipping.  It 
is  claimed  this  was  error,  calling  for  reversal,  and  the  rule- 
announced  in  points  5  and  6  of  the  syllabus  in  Overby  v.  C.  (fc 
0.  By.  Co.,  37  W.  Va.  525,  is  relied  on,  namely :  "5.  If  the  facts 
in  a  case  can  be  placed  before  a  jury,  and  they  are  of  ^ch  a- 
nature  that  jurors  generally  are  just  as  competent  to  form 
opinions  in  reference  to  them  and  draw  inferences  from  them 
as  witnesses,  then  the  opinion  of  experts  can  not  be  received  in 
evidence  as  to  such  facts."  "6.  The  opinion  of  a  witness,  who 
neither  knows  nor  can  know  more  about  the  subject-matter  than 
the  jury,  and  who  must  draw  his  deductions  from  facts  already 
in  the  possession  of  the  jury,  is  not  admissible."  But  these 
rules,  though  applicable  to  that  case,  have  little  if  any  applica- 
tion here.     It  will  be  noticed  that  these  rules  are  limited  to- 
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caaee  where  all  the  facts  can  be  placed  before  the  jury,  and  the 
jurors  are  either  just  as  competent  to  form  opioions  and  draw 
inferences  in  reference  to  them  as  the  witnesses,  or  the  deduction 
must  be  drawn  from  facts  already  in  the  possession  of  the  jury. 
While  it  is  true  the  witnesses  undertook  to  detail  the  facts  and 
conditions  and  to  describe  the  appearances  of  the  property, 
attending,  and  before  and  after  the  injuries,  and  the  jury  viewed 
the  premises  at  the  time  of  the  trial,  a  year  or  more  afterwards, 
yet  we  know  that  human  language  is  inadequate  to  accurately 
describe  all  that  appeared  at  the  time,  and  that  must  then  have 
appeared  to  the  eyes  of  the  witnesses  who  saw  and  viewed  the 
premises.  Where  the  facts  can  thus  be  only  imperfectly  nar- 
rated, the  jury  may  properly  be  given  the  benefit  of  the  opinions 
or  impresBione  of  the  witnesses,  as  material  facts  in  arriving  at 
their  verdict.  See  cases  collated  in  5  Ency.  Dig.  Va.  &  W.  Va. 
Rep.  792,  793,  Our  conclusion  is  that  no  error  was  committed 
in  the  admission  of  this  opinion  evidence. 

As  it  became  necessary  to  reverse  the  judgment  for  substantial 
errors  already  pointed  out,  it  will  not  be  proper  to  otherwise  dis- 
pose of  the  motion  for  a  new  trial  based  on  the  theory  of  want 
of  evidence  to  support  it. 

The  judgment  is  reversed  and  the  defendant  awarded  a  new 
trial. 

Reversed,  and  New  Truil  Awarded. 


CHARLESTON. 

Connolly  v.  Bollingeb. 
Decided  February  8,  1910. 

Bbkach  of  Marbiaoe  Pbomisb— Date*  of  Promtte  and  Request 

for  Performance — Sufficiency  of  Alleoationa. 

Iq  a  count  on  a  promise  to  marry  gener&Uy  In  a  declaration 
In  oMiumpHit  tor  breach  of  tbe  contract,  the  dates  of  tbe  prunlae 
and  request  for  performance  need  not  be  so  stated  as  to  show 
the  lapse  of  a  reasonable  time  between  them  for  performance. 
Seine  Immaterial  and  merely  formal,  the  dates  may  be  laid  un- 
der a  videlicet,  and  the  proof  may  vary  therefrom. 
67  W.  V». 
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2.  Trial — Inatrvcti'ms — Incomplete  Charge  Cured  bv  Others. 

An  Incomplete  Inetructlon,  correct  as  far  as  It  deals  with  Us 
subject  matter,  Is  perfected  by  the  Klving  of  another  for  either 
party,  supplying  the  omitted  matter. 

3.  BsEAca  OP  Mabrtaoe  Phomub — Requiaitea  of  the  Contract — Ev- 

preti  or  Formal  Engagement. 

Indeflnlte  and  Indirect  conversation  between  the  plaintiff  and 
dofendant  In  an  action  for  breach  of  a  promise  of  marriage, 
capable  of  being  interpreted  as  relating  to  marriage  and  aided 
by  a  course  of  conduct.  Indicative  of  betrothal,  la  sufficient  to 
sustain  a  finding  of  the  marriage  contract,  without  proof  of  an 
expreae  or  formal  engagement 

4.  Same — Im/moral  Consideration— Question  for  Jury. 

Proof  of  indulgence,  by  the  parties  to  a  contract  of  marriage, 
in  illicit  sexual  Intercourse  at  the  time  and  place  of  the  making 
of  the  promise,  does  not,  as  matter  of  law,  preclude  a  Terdlct  In 
an  action  for  breach  of  the  contract. 
B.      Same — Immoral  Considerntion. 

Though  a  promise  of  marriage,  made  In  consideration  of  the 
allowance  of  Illicit  sexual  Intercourse,  Is  void  for  illegality  and 
immorality  of  the  consideration,  what  the  consideration'  was  Is 
a  question  for  the  Jury,  when  the  evidence  concerning  it  Is  In- 
conclusive, but  tends  to  prove  mutual  promises  to  marry,  as 
well  as  Immoral  conduct  at  or  about  the  same  time. 

6.  Samb — ^Accrual  of  Action — Renunciation  oy  Contract. 

Renunciation  of  a  contract  of  marriage  alters  the  status  of 
the  parties  ipso  facto  and  a  right  of  action  accrues  at  once. 

7.  Same — Renunciation  of  Contract — Institution  of  Action — Effect 

of  aubeeguent  Offer  af  Performance. 

After  the  Injured  party  In  such  case  has  signified  Intention 
to  treat  the  contract  as  terminated,  except  for  the  purposes  of 
an  action  for  damages  for  the  breach  thereof,  by  the  institu- 
tion of  such  an  action,  a  subsequent  oiler  of  performance  by 
the  other  party  does  not  bar  recovery. 

Error  to  Circuit  Court,  Eitchie  County. 

Action  by  Coro  0.  Connolly  against  M,  L.  Bollinger.    Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

8.  A.  Powell,  Adams  tC  Cooper,  and  R.  F.  Eidd,  for  plaintiff 
in  error. 
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POFFENBAROEH,  JdDGE: 

The  first  error  assigned  on  this  writ  is  the  overruling  of  the 
demurrer  to  the  declaration.  The  action  is  for  breach  of  a 
promise  to  marry,  and  the  declaration,  containing  a  single 
count,  BetB  up  a  promise  to  marry  generally  in  these  words: 

"That  heretofore,  to-wit :  on  the day  of 

1906,  at  the  county  aforesaid,  in  consideration  that  the  plain- 
tiff, being  then  and  there  sole  and  unmarried,  at  the  special 
instance  and  request  of  the  said  defendant,  had  then  and  there 
undertaken  and  faithfully  promised  the  said  defendant  to  marry 
the  said  defendant,  he  the  said  defendant  undertook  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  marry  the 
said  plaintiff."  This  ie  followed  by  an  averment  of  the  plaintiff's 
subsequent '  singleness  and  readiness  and  willingness  to  marry 
the  defendant,  and  a  request  that  the  defendant  comply  with 
his  promise,  after  the  lapse  of  a  reasonable  time  from  the  date . 
of  the  making  thereof.    The  time  of  the  request  is  averred  to 

have  been  the day  of  October,  1906.     The  criticism  ie 

that  the  declaration  fails  to  show  just  what  time  did  elapse 
between  the  date  of  the  making  of  the  promise  and  the  request, 
or  between  the  date  of  the  making  of  the  promise  and  that  of 
the  institution  of  the  action,  so  that  the  court  could  see  whether 
or  not  it  was  reasonable.  As  the  count  follows  the  form  given 
in  3  Chitty's  Pleading  (11th  Am.  Ed.)  p.  32Sa,  and  the  par- 
ticular dates  are  not  material,  we  think  the  position  taken  by 
the  attorneys  for  the  plaintiff  in  error  is  untenable.  The  aver- 
ment of  the  lapse  of  a  reasonable  time  is  one  of  fact  and  would 
be  sufficient  to  cover  the  alleged  defect,  if  it  constituted  a  ground 
of  demurrer,  in  the  absence  of  any  allegation  curing  it.  What 
is  a  reasonable  time,  under  the  circumstances  of  any  particular 
case,  is  generally  a  question  for  the  jury,  and,  therefore,  clearly 
one  of  fact,  just  as  negligence  is  a  question  of  fact  when  it 
pertains  to  the  manner  in  which  an  act  has  been  performed.  In 
an  action  for  negligence,  it  is  only  necessary  to  state  the  instru- 
ment  or  means  by  which  the  injury  was  effected  and  then  say 
the  act  was  negligently  done.  Bralhy  v.  Ttailway  Co.,  66  W.  Va. 
278  (66  S.  E.  653).  In  the  case  of  a  promise  of  marriage,  the 
reasonableness  of  the  time  within  which  the  promise  is  to  be 
performed  obviously   depends  upon  the  circumstances   of  the 
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particKlar  case.  A  reasonable  time,  under  some  circumBtances, 
would  be  unreasonable  under  others  and  vice  versa.  Hence, 
sufficient  latitude  must  be  allowed  bj  the  declaration  to  let  in 
all  the  f actB,  and  the  plaintiff  cannot  bet  tied  down  to  the  allega- 
tion and  proof  of  particular  dates.  Such  a  rule  would  prove 
to  be  very  embaTraaaing  to  the  plaintiff  without  any  correspond- 
ing advantage  to  the  defendant,  other  than  that  of  having  the 
plaintiff  at  a  disadvantage.  It  would  not  only  subserve  no  useful 
purpose,  but  would,  on  the  contrary,  -work  injustice.  Ordinarily, 
the  date  of  the  contract  or  injury  on  which  the  action  is  based 
is  not  material.  It  is  averred  simply  as  a  matter  of  form,  and 
we  think  eases  of  this  kind  fall  within  that  general  rule. 
Bec&with  v.  MoUohan,  2  W.  Va.  477;  TaAb  v.  Gregory,  4  Call. 
235;  1  Chitty  PI.  (11th  Am.  Ed.)  357;  Martin  v.  Patton,  1 
Litt.  (Ky.)  234;  Frescott  v.  Quyler,  32  III.  312.  The  further 
contention  that  the  promise  is  stated  by  way  of  recital  is  not 
borne  out  by  an  inspection  of  the  declaration.  The  allegation 
ia  direct  and  positive  and  in  the  usual  form. 

The  second  and  fifth  asaignmenta  of  error  relate  to  the  suf- 
ficiency of  the  evidence  and  the  validity  of  the  contract,  if 
proven,  one  being  founded  on  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant  and  the  other  upon  its  refusal  to 
set  aside  the  verdict  for  $576.00.  The  charge  of  insufficiency 
is,  that  the  intentions  of  the  parties  were  not  serious,  and,  of 
invalidity,  that  the  promise  of  marriage  was  made  in  considera- 
tion of  the  allowance  of  illicit  sexual  intercourse.  The  plaintiff 
herself  was  the  only  witness  who  testified  to  anything  material 
in  the  case.  She  detailed  her  relations  with  the  defendant, 
showing  that  he  had  waited  upon  her  for  a  period  of  five  or  six 
years,  during  the  course  of  which,  there  were  numerous  con- 
versations, concerning  their  marriage,  and  ■  a  long  period  of 
illicit  intercourse,  resulting  finally  in  her  pregnancy  and  delivery 
of  a  child,  followed  by  an  absolute  breaking  oft  of  relations 
with  her  on  his  part.  She  says  he  promised  in  October,  1903, 
to  marry  her.  Prior  to  this  promise  he  had  been  constant  in 
his  attention  to  her,  since  the  year  1900  or  1901,  visiting  her 
every  two  weeks  and  sometimes  every  week  and  more  than  once 
a  week.  When  cross-examined  as  to  the  conversation,  respecting 
marriage,  she  gave  the  time  and  place  and  the  substance  of  what 
he  said.  As  it  is  urgently  insisted  that  their  conversaion  did  not 
67  w.  v«. 
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neceBsaxily  mean  marriage  and  is  insufBcient  to  support  a  finding 
of  a  promiBe  to  marry,  careful  consideration  thereof  ia  neeeaaary. 
She  stated  it  as  follows : 

"A.  He  asked  me  if  I  wouldn't  came  to  his  house  and  live 
with  him;  his  own  home  and  live  with  him. 

Q.     Well,  what  did  you  tell  him? 

A.  I  said  I  didn't  know ;  I  told  him  that  he  didn't  want  me 
and  he  said  yes,  he  did  and  just  let  it  go  that  way. 

Q.     Then  he  didn't  promise  to  marry  you  tiiere  did  he? 

A.  Then  after  a  bit  he  said  he  would  like  to  have  me  out 
to  his  place;  I  told  him  I  didn't  know,  I  might  come  out  there 
some  of  these  days;  that  was  the  answer  I  gave  him. 

Q.     He  didn't  tell  you  he  wanted  you  to  marry  him,  did  he  ?  ' 

A.     Yes,  sir,  he  did. 

Q.  Didn't  you  just  say  he  asked  you  if  you  would  come  to 
bis  house  and  stay  there? 

A.    He  meant  to  marry  me. 

Q.  Well,  you  didn't  tell  him  you  -would  marry  him  on  that 
day,  did  you? 

A.    Just  as  good  as  told  him. 

Q.  Now,  what  did  you  tell  him  that  was  just  as  good  as  tell- 
ing, him? 

A.    That  I  would  later  on. 

Q.     What  did  Lee  say  to  that? 

A.     Said  he  wasn't  ready  to  get  married  yet. 

Q.     When  did  he  say  he  would  be  ready? 

A.  He  didn't  say;  said  he  had  to  build  a  house  and  have  his 
well  drilled ;  said  he  had  a  good  deal  of  work  yet  to  do. 

Q-     Did  you  tell  him  when  you  would  he  ready? 

A.  No,  sir,  I  didn't  tell  him  becaiae  I  thought  we  could 
when  he  got  ready. 

Q.  When  was  the  next  time  Lee  said  anything  to  you  about 
him  and  you  getting  married? 

A.  The  following  Sunday,  I  guess  it  was;  he  was  out  to  our 
place  again. 

Q,     He  was  out  to  your  place  was  he  ? 

A.     Out  at  father's,  yes,  sir. 

Q.     How  long  after  this  first  time  he  promise^  to  marry  yon? 

A.  I  think  it  was  the  next  Sunday,  or  the  next  Sunday  a 
week. 
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Q.    Well,  what  did  Lee  eay  to  you  at  that  time? 

A.    He  asked  me  if  I  was  ready  to  come  live  vifh  him  again. 

Q.     And  you  told  him  you  weren't  ready,  did  you? 

A.    He  said  he  wasn't  ready  yet. 

Q.  How  does  it  come  he  would  ask  you  if  you  were  ready 
to  go  home  with  him  when  you  say  he  said  he  wasn't  ready} 
how  do  you  esplain  that? 

A.     In  a  joking  way,  I  suppose. 

Q.    Oh,  just  in  a  joking  way? 

A.     Yes,  sir. 

Q.    Did  you  so  consider  it  at  the  time? 

A.  I  didn't  consider  that  he  wanted  to  take  me  just  at  the 
time. 

Q.    You  considered  it  just  a  joke,  did  you  ? 

A.    I  considered  he  wanted  me  hereafter. 

Q.  At  that  time  you  just  considered  it  as  a  joke,  is  that 
right  Miss  Connolly? 

A.    Iconsidered  it  a  truth  that  he  wanted  me." 

That  it  was  competent  for  the  jury,  considering  this  conver- 
sation  in  connection  with  the  previous  conduct'  of  the  parties, 
to  find  mutual  promises  of  marriage,  each  in  consideration  of 
the  other,  we  have  not  the  slightest  douht,  nor  is  there  anything 
in  the  contention  that  the  reference  by  the  witness  to  one  jocular 
remark,  made  in  the  course  of  their  conversation,  precludes 
Buch  a  finding,  since,  as  pointed  out  by  her  in  her  testimony, 
this  remark  related  to  a  particular  time  and  not  the  entire 
subject  of  conversation.  The  interpretation  of  the  express  terms, 
used  by  the  parties,  was  peculiarly  within  the  province  of  the 
jury,  and  they  "had  the  undoubted  right,  if  they  deemed  it  neces- 
sary to  summon  to  their  aid  the  previous,  contemporaneous  and 
subsequent  conduct  of  the  parties.  Tefft  v.  Marsh,  1  W.  Va.  38 ; 
Hoit  V.  MouUon.  21  N.  H.  586;  Kelley  t.  Higkfie^d,  15  Oreg. 
277 ;  Wagetiseller  v.  Simmers,  97  Pa.  St.  465 ;  Perkins  v.  Hersey, 
1  R.  I.  493;  WeUs  v.  Padgett,  8  Barb.  (N.  Y.)  323;  6  Cyc. 
1012, 

Whether  the  promise  was  made  upon  an  immoral  considera- 
tion, the  plaintiff's  consent  to  sexual  intercourse;  was  also  a 
question  for  the  jury.  There  is  no  suggestion  that  it  was  a 
conditional  promise,  as,  for  instance,  to  marry  her  if  she  became 
pregnant.     In  the  decisions  we  have  examined  a  good  many 
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caeee  of  that  kind  have  been  disposed  of.  Nor  is  there  a  word 
in  all  of  the  plaintiff'B  teetiniony  which  says  he  promised  if 
she  would  consent  to  intercourse.  That  the  immoral  conduct 
entered  into  the  matter  at  all  could  not  arise  otherwise  than 
by  way  of  inference  from  the  fact  that  the  illicit  intercourse 
iirst  occurred  at  the  time  and  place  at  which  the  promise  was 
made.  If  this  fact,  standing  alone,  would  justify  the  inference, 
it  is  not  to  be  considered  in  that  light,  because  the  witness's 
testimony,  fairly  construed,  is  to  the  effect  that  mutual  promises 
of  marriage  were  made,  either  previously  or  coincidentally,  and 
whether  the  defendant's  promise  was  made  in  consideration  of 
the  plaintiff's  promise  of  marriage,  or  her  submission  to  inter- 
course, or  both,  were  questions  for  the  jury.  The  facts  in  this 
case  are  very  similar  to  those  in  Burke  v.  Shaver,  92  Va.  345, 
in  which  the  court  held  tlie  consideration  of  the  promise  to  be 
a  question  for  the  jury,  but  reversed  the  judgment  because  of 
the  refusal  of  instructions  to  the  effect  that,  if  the  promise  was 
made  in  consideration  of  illicit  intercourGe,  it  waa  invalid.  Inas- 
much as  the  questions  before  the  court  in  that  case  pertained  only 
to  rulings  made  during  the  course  of  the  trial,  such  as  the  giving 
and  refusing  of  instructions  and  the  admission  and  rejection  of 
eridence,  and  did  not  include  the  correctness  of  a  verdict, 
rendered  in  a  trial  properly  conducted  to  a  final  result,  it  may 
not  be  a  precedent  for  the  conclusion  here  expressed;  but  we 
have  no  doubt  of  the  correctness  of  our  position.  The  evidence 
certainly  affords  latitude  for  the  three  views  we  have  suggested, 
and,  this  being  true,  it  was  for  the  jury  to  say,  which  of  them 
accords  with  the  intent,  purpose  and  agreement  of  the  parties. 
Plaintiffs  instruction  Xo.  1  is  complained  of  because  it  told 
the  jiiry  that,  if  they  believed  from  the  evidence  and  circum- 
stances in  the  case,  there  was  a  valid  marriage  contract  and  a 
breach  thereof  by  the  defendant,  they  must  find  for  the  plflintiff. 
This  instruction  is  good  as  far  as  it  goes,  altliough  it  does  not 
define  a  marriage  contract  nor  state  the  elements  thereof  for 
the  information  of  the  jury.  Incompleteness  is  the  only  feature 
that  can  be  urged  against  it.  This  was  supplied  in.  instructions 
Nos.  1  and  3,  given  for  the  defendant,  telling  the  jury  that, 
in  order  to  warrant  a  verdict  for  the  plaintiff,  they  must  find 
she  had  proved,  by  a  preponderance  of  the  evidence,  a  mutual 
promise  to  marry  between  herself  and  the  defendant,  and  that 
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she  could  not  recover  if  they  should  find  the  promise  had  been 
made  in  consideration  of  illicit  intercouree  on  the  part  of  the 
plaintiff.  These  inBtructioua  told  the  jury  not  only  what  would 
conetitnte  a  valid  marriage  contract,  but  aUo  what  would  in- 
validate the  contract,  if  made  in  a  certain  ivay.  In  view  of  this, 
a  question  of  law  cannot  be  said  to  have  been  submitted  to  the 
jury.  That  an  incomplete  instruction,  perfected  by  additional 
instructions,  is  neither  improper  nor  cause  for  reversal,  ia  too 
well  settled  to  require  the  citation  of  authority. 

Having  obtained  from  the  plaintiff  an  admission,  in  her  evi- 
dence, of  an  offer,  on  the  part  of  the  defendant,  to  marry  her, 
after  the  institution  of  her  action,  the  defendant  requested  an 
instruction  to  the  effect  that,  if  the  jury  believed  such  offer 
had  been  made  and  she  had  not  previously  signified  her  intention 
to  end  the  engagement,  there  could  be  no  recovery,  except  for 
costs.  An  exception  was  taken  to  the  action  of  the  court  in 
refusing  this  instruction.  There  is  proof  of  a  positive  and  em- 
phatic refusal  by  the  defendant  to  marry  the  plaintiff,  prior  to 
the  institution  of  the  action.  It  was  an  absolute  repudiation 
of  the  contract.  Under  all  the  authorities,  this  justified  the 
plaintiff  in  treating  it  as  having  been  violated  and  suing  for 
damages  for  the  breach  thereof.  Thereafter  she  could  elect  to 
treat  the  contract  as  still  subsisting  for  no  other  purpose  than 
to  afford  her  means  of  recovering  damages  for  its  violation. 
She  was  not  bound  to  perform,  after  flat  refusal  of  performance 
on  his  part.  A  contract  of  marriage  is  peculiar  and  distinguish- 
able from  contracts  in  general  in  this,  that  it  establishes,  -at 
once  and  before  the  consummation  of  the  marriage,  a  relation 
of  confidence  between  the  parties  and  alters  their  status.  From 
the  moment  the  contract  is  made,  the  parties  are  betrothed. 
The  breach  thereof,  by  renunciation  or  repudiation,  ipso  facto 
destroys  the  relation  so  established,  alters  the  situation  of  the 
parties  and  works  injury.  In  Frost  v.  Knight,  L.  B.  7  Ex.  Ill, 
Chief  Justice  Cockbum  said :  "Indeed,  the  contract  of  marriage 
appears  to  afford  a  striking  illustration  of  the  expediency  of 
holding  that  an  action  may  be  maintained  on  the  repudiation 
of  a  contract  to  be  performed  in  fviuro.  On  such  a  contract 
being  entered  into,  not  only  does  a  right  to  its  completion  arise 
■with  reference  to  domestic  relations  and  possibly  pecuniary 
advantages,  as  also  to  the  social  status  accruing  on  marriage, 
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but  a  Dew  etatus,  that  of  betrothmeut,  at  once  arises  between 
the  parties.  This  relation,  it  is  true,  has  not,  by  the  la-w  of 
England,  the  same  important  consequences  which  attached  to 
it  by  the  canon  law  and  the  law  of  many  other  countries.  Never- 
theless, it  carries  with  it  consequences  of  the  utmost  importance 
to  the  parties.  Each  becomes  bound  to  the  other;  neither  can, 
conaiatently  with  such  a  relation,  enter  into  a  similar  engage- 
ment with  another  person;  each  has  an  implied  right  to  have 
this  relation  continued  till  the  contract  is  finally  accomplished 
by  marriage.  To  the  woman,  more  especially,  it  ia  all  important 
that  the  relation  shall  not  be  put  an  end  to.  Independently  of 
the  mental  pain  occasioned  by  the  abrupt  termination  of  such 
an  engagement,  the  fact  of  its  existence,  if  followed  by  such  a 
termination,  must  necessarily  operate  to  her  serious  disadvantage. 
During  its  continuance  others  will  naturally  be  deterred  from 
approaching  her  with  matrimonial  intentions;  nor  could  she 
admit  of  sach  approaches,  if  made;  -while  the  breaking  o2  of 
the  engagement  is  too  apt  to  cast  a  slur  upon  one  who  has  been 
thus  treated.  We  see,  therefore,  every  reason  for  applying  the 
principle  of  Hochster  v.  De  la  Tour  (2  E.  &  B.  678)  to  such 
a  case,  and  for  holding  the  contract,  if  repudiated,  to  be  broken, 
not  only  in  its  present,  but  also  in  its  ultimate  obligations  and 
consequences.  To  hold  that  the  aggrieved  party  must  wait  till 
the  time  fiied  for  marrying  shall  have  arrived,  or  the  event  on 
which  it  is  to  depend  shall  have  happened,  would  have  the 
effect  of  aggravating  the  injury,  by  preventing  the  party  from 
forming  any  other  union,  and  by  reason  of  advancing  age 
rendering  the  probability  of  such  a  union  constantly  less."  It 
is  also  abundantly  established  that  a  subsequent  offer  of  per- 
formance, after  the  injured  party  has  signified  intentions  to 
terminate  it,  constitutes  no  defense  to  an  action  for  the  breach. 
Kurtz  v.  Frank,  76  Ind.  594;  Sovghard  v.  Eexford,  6  Cow. 
(N.  Y.)  364;  Eolloumj  v.  Griffith,  33  la.  409;  'Wood  v.  Hagan, 
13  Ky.  L.  B.  173.  Some  of  these  cases  hold  that  such  an 
offer,  after  action  has  been  brought,  is  not  ground  for  mitigation 
of  the  damages. 

We  think  the  institution  of  the  plaintiffs  action,  nearly  a  year 
before  the  defendant's  offer  of  marriage  was  made,  sufBciently 
manifested  intent,  on  her  part,  to  consider  the  contract  termi- 
nated, in  respect  to  performance,  and,  therefore,  that  it  eon- 
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Btituted  QO  defense.  There  is  no  merit  in  the  contention  that 
he  may  have  thought  a  reasonable  time  had  not  elapsed  until 
the  date  of  this  offer.  Before  the  action  was  commenced,  he 
had  completely  renounced  the  contract,  saying  he  would  not 
mari^  her  at  all,  and  as  she  had  accepted  the  issue,  thus 
tendered,  and  sued  him,  his  subsequent  ofFer,  viewed  most 
favorably,  was  nothing  more  than  an  attempt  to  effect  a  com- 
promise or  an  accord  and  satisfaction.  In  refusing  her  request, 
he  had  said  nothing  about  time  or  any  other  condition. 
Perceiving  no  error  in  the  judgment,  we  affirm  it. 

Affirmed. 


CHARLESTON. 

Walkeb  et  al.  v.  Sthosnidbr, 
Decided  February  15,  1910. 

AiuoiKina    Laxdowkebs — Lateral    Support — Land    in    Natural 

State. 
'  An  owner  of  land  1b  entitled,  ex  fwre  naturae,  to  lateral  sup- 
port In  tbe  adjuceat  land  for  bla  soil,  but  not  for  buildings 
erected  tbereon. 
Same — Lateral  Support — Excavations  Causing  InjvTjf — LlabiUtv. 

An  excavation,  made  by  an  adjacent  owner,  so  as  to  take  away 
the  lateral  support,  aOorded  to  hla  neighbor's  ground,  by  the 
earth  so  removed,  and  cau!!e  it.  of  Its  own  weight,  to  fall,  elide 
or  break  away,  makes  the  former  liable  tor  the  Injury,  no  matter 
how  carefully  he  may  have  excavated.  Such  right  of  support  is  a 
property  v'.ght  and  absolute. 
S&ME — Lateral  Support — BviJdlngs — Excavations  by  Neighbor — 

Care  Required. 

Though  an  adjoining  owner  has  no  right  of  support  in  hla 
neighbor's  land  for  his  buildings,  unless  he  has  acquired  It  by 
grant  or  otherwise,  and  the  latter  may  excavate  In  hla  land 
so  as  to  cause  them  to  fall,  without  committing  a  trespass  or 
taking  away  a  property  right,  provided  the  adjacent  soil  would 
not  have  fallen  of  its  own  weight,  he  may  nevertheless  be  liable, 
in  respect  to  his  conduct,  for  the  Injury  done. 
Same. 

An  adjoining  owner,  excavating  on  bis  own  land,  must  ex- 
ercise reasonable  care,  prudence  and  skill,  in  doing  so,  for  the 
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Bafet7  of  buUdlnga,  If  any,  standing  on  tbe  adjacent  land.  This 
duly  IB  enjoined,  not  by  any  right  of  support,  ex  jure  naturae, 
that  the  owner  of  the  building  has  in  the  adjoining  land,  but  by 
a  legal  rule  of  conduct,  requiring  every  owner  of  property  so  to 
uBe  it  as  not  to  injure  hts  nelghbors's. 
Same. 

Tn  altering  the  condition  of  his  land,  adjoining  another's 
building,  by  excavatlDg  the  soil  and  replacing  it  with  a  struc- 
ture, the  owner  must  not  only  abstain  from  collateral  negligent 
or  wrongful  acts,  such  as  unnecesBarily  heavy  blasting,  digging 
out  the  adjacent  wall,  projecting  heavy  articles  against  the  wall 
or  bullillng,  a^nd  tbe  like,  but  must  perform  the  work  with  rea- 
sonable care  for  the  safety  of  the  adjacent  building,  such  as 
diligence  In  tbe  construction  of  hie  wail  after  having  removed 
the  soil,  removal  of  the  soil  and  replacement  thereat  with  tbe 
wall  by  sections,  If  necessary  as  a  meaeure  of  reasonable  pre- 
caution, or  the  adoption  of  other  reasonable  and  practicable 
precautions. 

Same — Lateral  Support — Buiiaing — Temporary  Support  in  Ex- 
cavatino. 

In  such  case,  the  measure  of  his  duty  goes  beyond  the  exer- 
cise of  care  in  making  the  excavation,  a  mere  Incident  of  the 
alteration  Intended,  and  extends  to  reasonable  means  of  tem- 
porary support  of  the  adjacent  building,  while  tbe  work  of 
erecting  the  new  structure  is  In  progress. 

Same — Lateral  Support — Buildings — Temporarp  Support  in  Ex- 
cavating—Extent of  Care  Required. 

Though  this  duty,  respecting  adjacent  buildings.  Is  Imposed 
by  law  upon  a  person,  while  engaged  In  altering  the  condition 
of  his  owu  property,  be  is  not  a  guarantor  of  their  safety,  nor 
bound  to  take  precautions,  or  adopt  measures,  for  their  protec- 
tion beyond  such  as  are  reasonably  practicable,  not  unduly  ex- 
pensive, and  amount  to  reastmable  and  ordinary  care  and  pru- 
dence for  iheir  safety. 

S.i|iiE — Lateral    Support — Buildings — Notice   of   Intent    to    Ex- 
cavate. 

In  such  case,  the  adjoining  owner  is  under  the  further  duty  of 
giving  the  owner  of  tbe  building  notice  Of  Ms  Intention  to  alter 
the  condition  of  his  property,  the  character  of  the  alteration 
to  be  made  and  tbe  time  thereof,  and  allow  him  opportunity  to 
adopt  such  further  measures  for  tbe  absolute  protection  and 
security  of  his  building  as  he  may  see  fit  to  adopt 
SfMK— Lateral  Support — Buildings — NoHce  of  Intention  to  Ex- 
cavate— yecessit]/  for  Formal  Notice. 

Tbe  giving  of  formal  notice  la  unnecessary  in  such  case,  it 
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tli«  ovner  of  the  bnildlng  has  full  knowledge  of  the  character 
and  time  ol  the  making  of  the  alteration  and  opportunity  to 
adopt  protective.  mesaureB  for  the  safety  of  his  building. 

10.  Bami— Lateral  Support — BitilAings — Notice  of  Intention  to  Ex- 
cavate— Effect  on  Duty  to  Exercise  Care. 
Such  notice  or  knowledge  on  the  part  ot  the  owner  of  the 
building  does  not  absolve  the  adjoining  owner  from  dutj  to  ex- 
ercise reasonable  csre  and  prudence  to  avoid  Injury :  to  the 
building  in  Improving,  hie  own  property.  The  giving  of  such 
notice,  when  necessary,  Is  simply  an  additional  precaution,  omis- 
sion of  which  would,  under  some  circumstances,  amount  to 
negligence. 

It.  Same — Lateral  Support — Buildings — Excavation  bj/  Neiglibor — 
Duty  of  Owner  to  Prop  Building. 

The  duty  of  the  owner  of  the  building  to  prop  It  up,  if  neces- 
sary, is  not  Inconsistent  with  the  requirement  ot  care  on  the 
part  of  the  adjoining  owner  in  the  improvenient  of  his  property. 
If  the  latter  exercises  reasonable  care  and  Injury  nevertheless 
results,  he  Is  not  liable,  the  loss  being  attributable  In  law  to  the 
failure  of  the  owner  to  do  further  things  necessary  to  absolute 
security.  If,  on  the  contrary,  he  did  not  exercise  such  care,  he 
Is  liable,  although  the  owner  could  have  prevented  the  Injury. 

12.  Sawb— Loterfll  Support — n»e  of  Premises  Affecting  Adjoinino 
Land — Defective  Buildings — Duty  of  Adjacent  Owner  Exca- 
vating. 

Neither  defective  or  improper  conetruction  of  the  building, 
nor  Its  use  for  manufacturing  purposes,  involving  the  running 
of  machinery  therein,  will  bar  an  action  for  damages  for  injury 
thereto,  reaulting  from  negligent  excavating,  under  the  law  of 
contributory  negligence.  The  excavator  must  deal  with  the  con- 
ditions as  he  finds  them,  using  reasonable  and  ordinary  care, 
under  all  the  circumstances,  to  avoid  Injury  to  the  building  and 
Its  contents. 


In  case  of  th*  fall  of  a  building,  occasioned  by  negligent  ex- 
cavation, a  tenant  of  a  single  floor  or  room  thereof,  deprived  of 
his  right  of  occupancy  and  use.  and  sustaining  loss  of  personal 
property,  by  reason  of  the  fall,  has  a  right  of  action  for  at  least 
nominal  damages,  in  respect  to  the  tenancy,  and  for  conse- 
quential damages,  in  respect  to  the  personal  property  injured 
and  destroyed. 
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14.    Masteb  and    Suva nT— Injury    to    Third   Person — Independent 
Contractor. 

Employment  uIld«^  a  contract,  deflning  not  only  what  1b  to  be 
done,  but  itlso  the  manuer  in  wblch  tbe  work  1b  to  be  executed. 
Is  not  indeDendent,  and.  If  Injur?  to  a  third  person  result  from 
the  performanro  of  the  work  In  conformity  with  such  contract, 
and  the  thing  done  or  the  manner  of  Its  performance  It  wrong- 
ful or  negligent,  the  employer  la  liable. 

16.    Saue. 

If  an  adjoining  owner,  about  to  excavate,  along  the  side  of  a 
building,  belonging  to  another  person,  for  the  erection  of  a 
building  on  his  own  property,  adopt,  as  a  means  of  protecting 
the  building,  the  cutting  of  a  trench  and  construction  of  a  con- 
crete retaining  wall  therein,  four  feet  from  the  building  along 
the  side  thereof,  and  then  running  directly  to  one  comer  there- 
of, and  let  of  work  of  cutting  the  trench  and  constructing  the 
retaining  wall  to  contractors,  under  contracts,  leaving  to  them 
no  discretion  as  to  where  or  how  such  wall  shall  be  constructed 
and  such  measure  of  protection  does  not  amount  to  the  exercise 
of  reasonable  and  or^linary  care  for  the  safety  of  the  building, 
and,  by  reason  of  such  neglect,  the  building  fall,  the  employer 
is  liable. 

16.  AiMoiNiNO  Landowkehs — Injury  to  Building  hy  Excavating  on 

Adjacent  Premiaes — Bufflciencv  of  Declaration. 

It  Bufllces  In  a  declaration,  seeking  damages  for  an  Injury  to 
a  building  or  a  tenant  thereof,  resulting  from  negligent  exca- 
vaUon,  to  set  forth  the  relative  situation  of  the  properties,  the 
Interest  of  the  plaintiff,  the  duty  of  the  defendant,  the  acts  done 
and  the  results,  and  charge  that  the  work  was  done  Injuriously, 
wrongfully,  carelessly  and  negligently, 

17.  EviuENCE — Opinion  Evidence — Impretsiont  in  Nature  of  FAytiooI 

Facts. 

The  opinion  of  a  witness,  as  to  the  physical  cause  of  the  fall 
of  a  building,  who,  being  In  It,  Just  a  few  minutes  before  It 
fell,  observed  Indications  of  the  impending  collapse  and  was  on 
the  premises  and  examined  It  Immediately  after  It  fell,  la  ad- 
missible In  evidence,  on  the  ground  that  the  Impression,  made 
upon  his  mind  at  the  time,  is  In  thrf  nature  of  a  physical  fact, 
and,  the  further  ground  of  his  obvious  inability  to  portray  to 
the  Jury  all  the  facta,  tending  to  produce  the  Impression. 

18.  Depositions — A^jniMibility    in    Evidence — Opinions  of  Expertt 

Sa»ed  on  Assumed  Facts. 

Opinions  of  expert  witnesses,  baaed  on  assumed  facts,  stated 
in  hypothetical  questions  embodied  In  depositions,  taken  in  ad- 
vance of  trial,  may  be  read  as  evidence  on  the  trial,  provided 
67  W.  Vb. 
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1  which  they  were  hased,  has  been 

19.  Affbai,  AMD  Erbob — Harvtlets  Error — EncJtttion  of  Evidence. 

Exclusion  of  evidence,  conatltutlng  no  ground  of  defense. 
offered  by.  a  defendant,  though  admissible  If  offered  b;  the 
plaintiff,  as  tending  to  sustain  the  action,  is  not  prejudicial  to 
the  former,  ant,  therefore,  not  erroneoue. 

20.  Same — Excejitiont — Excluding  Answer  of  Witness. 

To  sustain  an  exception  for  refusal  to  permit  a  witness  to 
answer  a  gueatton.  the  record  must  show  what  answer  the  wit- 
ness was  expected  to  mahe. 

21.  TwAi,— Instructions — ifislea'lino  Instructions. 

It  is  not  error  to  refuse  instructions,  so  .framed  as  to  give 
them  a  tendency  to  mislead  the  Jary. 

22.  AiuoiTiiNo  LAnDowi^ER? — Actions — Instructions. 

In  an  action  for  injury  to  the  contents  of  a  building  by  al- 
leged negligent  alteration  of  the  condition  of  adjacent  property. 
It  is  reversible  error  to  refuse  an  instruction,  telling  the  Jury 
tbey  shcutd  Dnd  for  the  defendant,  unless  they  believe  the  in- 
Jury  was  the  natural  and  probable  consequence  of  negligence  or 
a  wrongful  act  on  the  part  of  the  defendant  and  that  surh  cuii- 
sequence  ought  to  have  been  foreseen  by  him  in  the  light  uf  the 
attending  clrcumstaiicee. 

Error  to  Cireuit  Court,  Mingo  County. 

Action  by  Ed.  L.  Walker  and  others  against  John  Strosnider. 
Judgment  for  plaintiffs,  and  defendant  brings  error. 

Reverted  and  Remanded  for  New  Trial. 

Skeppard,  Qoodykoantz  &  Scherr  and  Brown  &  Wiles,  for 
plaintiff  in  error. 

Stokes  &  Bronaon,  for  defendants  in  error. 

POFFENBAEGEB,  JODQE : 

Assigning  numerous  errors,  John  Strosnider  complains  of  a 
judgment  of  the  cireuit  court  of  Mingo  county,  in  an  action 
brought  against  him  by  Ed  L.  Walker  and  Kenna  Blackburn, 
for  damages,  resulting  to  them  from  the  fall  of  a  brick  building 
in  which  they  were  conducting  a  printing  business,  the  ground 
of  Stroenider's  liability  being  negligence  in  effecting  an  excava- 
tion on  his  own  adjoining  property,  in  consequence  of  which 
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the  building  fell,  injuring  and  destroying  the  printing  preeBes, 

type  and  other  materials. 

According  to  the  contentions  found  in  the  briefs,  the  caee 
involves  primarily  the  relative  rights  of  adjacent  owners  in 
respect  to  lateral  support,  and  secondarily,  the  right  of  a  leasee 
in  that  respect.  The  ascertainment  of  these  rights  and  reciprocal 
duties  will  settle  most  of  the  questions  discussed.  The  suf- 
ficiency of  the  declaration,  the  propriety  of  rulings  on  instruc- 
tions and  the  admission  and  rejection  of  evidence,  constituting 
the  subjects  of  complaint  in  the  aaaignraents  of  error,  must,  in 
most  instances,  be  determined  by  the  same  general  principles. 

An  owner  of  land  is  ex  jura  naturae  entitled  to  lateral  support 
for  his  soil,  but  not  for  buildings  erected  thereon.  In  other  words, 
an  excavation,  made  by  an  adjacent  owner,  so  as  to  take  away 
the  lateral  support  of  his  neighbor's  ground  and  cause  it,  un- 
burdened by  buildings  or  structures  of  any  kind,  to  fall,  slide 
or  break  away,  subjects  the  former  to  liability  for  the  injury 
done,  no  matter  how  carefully  he  may  have  made  the  excava- 
tion. Gildersleeve  v.  Harmon,  109  Mich.  431 ;  Railway  Co.  v. 
Bonhayo,  94  Ky.  67 ;  VlHck  v.  Loan  £  Trust  Co.,  %  S.  D.  283, 
3  S.  D.  44;  Steverison.  v.  Wallace,  27  Grat.  f7;  Moody  v. 
McClelland,  39  Ala.  45;  Oneil  v.  Harkim,  71  Ky.  650.  But, 
if  his  excavation  is  so  made  that  the  adjacent  land  would  not 
have  fallen,  slid  or  spread  by  its  own  weight,  yet,  weakened 
by  the  excavation,  did  so  by  reason  of  the  weight  of  buildings 
or  structures  thereon,  he  is  not  I^ble,  provided  he  exercised 
prudence,  care  and  caution  in  effecting  the  excavation.  Shrieves 
V.  Stokes,  47  Ky.  453;  City  of  Quincy  v.  Jones,  76  111.  231; 
Block  V.  Haseltine,  3  Ind.  App.  491;  Larson  v.  Railway  Co., 
110  Mo.  234.  This,  however,  is  subject  to  an  important  excep- 
tion. If,  by  grant,  express  or  implied,  the  owner  of  the  adjoin- 
ing land  has  acquired  a  right  of  lateral  support  for  his 
buildings  in  addition  to  that  given  him  by  law  for  his  soil, 
the  liability  of  the  disturber  by  excavation  is  absolute  in  respect 
to  the  buildings  as  well  as  the  soil,  and  no  inquiry  arises  as  to 
whether  the  work  was  done  negligently  or  unskilfully.  Steven- 
son V.  Wallace,  27  Grat.  77 ;  Tumstall  v.  Chnitian,  80  Va.  1 ; 
Burwell  v.  Hobson.  12  Grat.  323 ;  Sanderlin  v.  Baxter,  76  Va. 
299;  City  of  Quincy  V.  Jon^s.  76  111.  231;  2  Min.  Inst.  26. 
This  exception  to  the  general  rule  is  inapplicable  here,  there 
87  w.  v«. 
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being  no  pretense  of  the  acquisition  of  Bucli  additional  right. 
Hence  there  ia  no  occasion  to  indicate  how  it  may  be  obtained. 
The  duty  on  the  part  of  the  excavator,  as  regards  buildings 
on  adjacent  land,  when  no  right  of  lateral  support  therefor 
has  been  acquired,  results  from  the  relative  rights  of  the  parties 
and  legal  principles,  governing  conduct.  Aa  an  adjacent  owner 
has  no  right  of  support  for  his  buildings,  he  has  no  property 
right  in  the  form  or  nature  of  an  easement  in  his  neigli Dor's 
lands.  If,  therefore,  the  latter  remove  a  part  of  his  land  so  aa 
to  endanger  the  building  of  the  former,  he  destroys  no  prop- 
erty right, — takes  away  nothing  that  belongs  to  the  former.  It 
does  not  follow,  however,  that  he  owes  him  no  duty  in  the 
premises.  Though  he  has  complete  dominion  and  power  over 
his  own  land  and  may  do  with  it  what  he  pleases,  he  is  never- 
theless bound,  agreeably  to  the  maxims,  "Sic  utere  tuo  ut  alienum 
non  laedas"  and  "Frohibetur  ne  quia  faciat  in  suo  quod  nocere 
posit  alieno,"  to  use  his  property  in  such  a  manner  as  not  to 
injure  his  neighbor's.  This  gives  the  latter  no  property  right 
in  the  land  of  the  former.  It  merely  gives  a  personal  right 
against  him.  It  places  a  restraint  upon  his  conduct.  For  any 
lawful  purpose,  he  may  use  his  property,  but  he  must  use  it 
in  a  lawful,  that  is,  careful,  manner.  In  other  words,  he  must 
execute  the  worlc,  as  far  as  is  reasonably  practicable,  and  not 
nnduly  burdensome,  with  a  view  to  the  safety  of  the  buildings 
on  the  adjacent  property.  But  for  this  rule,  he  might  go  at 
any  hour  of  the  day  or  night,  without  having  given  any  notice 
to  the  adjoining  owner,  indicating  when,  how  or  to  what  extent 
he  intended  to  alter  the  condition  of  hia  property,  and  make 
an  excavation  for  a  celler  along  the  entire  wall  of  a  heavy 
valuable  building,  knowing  it  would  fall  in  consequence  there- 
of, and  yet  intending  to  replace,  the  earth  removed  by  a  wall. 
He  would  be  under  no  duty  to  vary  the  mode  or  manner  of  his 
work  in  the  slightest  degree,  in  respect  to  the  time  thereof  or 
otherwise,  in  the  interests  of  the  safety  of  the  building.  Having 
thus  made  the  excavation,  he  could  build  his  wall  at  his 
leisure  and  would  be  under  no  duty  to  prosecute  the  work 
diligently  even  though  it  should  be  apparent  that  delay  in  this 
part  of  the  work  would  endanger  the  building.  Such  conduct 
would  be  reckless,  careless  and  wanton,  in  view  of  the  ease 
with  which  the  mode  of  work  could  be  varied,  in  respect  to 


46  Walkke  v.  Stbosnideb.  [Feb.  1910. 

time  and  manner,  and  previooa  notice  given  of  the  intention 
to  alter  the  condition  of  the  property,  the  extent  of  the  altera- 
tion, the  maoneF  in  which  it  is  to  be  done  and  the  time,  bo 
aa  to  afford  the  ovner  of  the  building  an  opportunity  to  take 
Euch  meaaureB  for  its  protection,  as  hu  might  see  fit  to  adopt. 
The  rule  requiring  care,  iB  not  based  upon  any  right  of  prop- 
erty in  adjacent  land  for  support  of  buildings  or  otherwise. 
It  is  simply  a  restraint  upon  reckleBS  and  unnecessary  conduct 
in  respect  to  the  use  of  such  adjacent  property,  fraught  with 
danger  to  the  building.  Its  justification  is  found  in  a  well 
established  principle,  having  wide  application  in  English  and 
American  jurisprudence,  and  its  application  to  cases  of  this  kind 
Ib  as  well  settled  as  the  doctrine  that  the  owner  of  a  building 
has  no  right  of  support  therefor  in  the  land  of  an  adjacent 
owner.  The  two  propositions  are  asserted,  side  by  side,  in  the 
same  decisions,  and  in  practically  all  of  them.  All  authorities 
on  the  subject  impose  the  duty  of  eierciaing  care  in  excavating 
on  land  adjacent  to  a  building.  Charless  v.  Rankin,  22  Mo. 
5G6;  Shrieve  v.  Stokes.  8  B.  Mon.  (Ky.)  453;  Skafer  t.  Wilson, 
44  Md.  268 ;  Moody  v.  McClelland,  39  AU  45 ;  Myer  v.  Hobbs. 
57  Ala.  175;  Quincy  v.  Jones,  76  111.  231;  Beard  v.  Murphy, 
27  Vt.  99;  Austin  v.  Hudson  River  Co.,  25  N.  Y.  334;  Larson 
V.  Railway  Co.,  110  Mo.  234;  Ohert  v.  Dunn,  140  Mo.  476; 
Booth  T.  Railroad  Co.,  140  N.  Y.  267;  Ketchum  v.  Newman, 
141  N.  Y.  205;  Spohn  v.  Dives,  174  Pa.  474;  Witherow  v. 
Tannehill,  194  Pa.  21;  Foley  v.  Wyeth.  3  Allen  131;  Bonapart 
V.  Wiseman,  89  Md.  12;  Railrdad  Co.  v.  Reaney,  43  Md.  117; 
Railroad  Co.  v.  Bonhayo,  94  Ky.  67;  Ulrich  v.  Loan  £  Trust 
Co.,  2  S.  D.  285,  3  S.  D.  44;  Block  v.  Haseltine.  3  Ind.  App. 
491 ;  Bohrer  v.  Harness  Co.,  19  Ind.  App.  489 ;  Moerllering  v. 
Evans,  121  Ind.  195;  Erish  v.  Ford,  43  S.  W.  337;  Bass  v. 
West,  110  Ga.  698;  Davis  v.  Summerfield,  133  W.  C.  352; 
TunstaU  V.  Christian,  80  Va.  1 ;  OUdersleeve  v.  Hammond, 
33  L.  R.  A.  46 ;  Bailey  v.  Gregg,  53  S.  C.  503 ;  Lasaia  v.  Hol- 
brook,  4  Paige  (N.  Y.)  169  (24  Am.  Dec.  524).  The  follow- 
ing English  decisions  allow  recovery  for  negligent  excavation:' 
Dodd  v.  Holme,  1  A.  &  E.  493;  Waters  v.  Ffeil,  1  M.  &  M. 
362;  Massey  V.  Goyner,  4  C.  &  P.  321.  In  tnis  last  case,  the 
report  says  Chief  Justice  Tindal  left  three  questions  to  the 
jury :     "First,  whether  the  injury  to  the  plaintiff's  house  was, 
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in  fact,  imputable  to  the  alteration  of  the  chapel;  secondly, 
■whether  any  notice  was  given  to  the  plaintiff,  calling  hie  atten- 
tion to  what  was  about  to  be  done;  and,  thirdly,  (suppoaing 
they  should  answer  both  these  questions  in  the  affirmative,) 
whether  the  defendants  had'  used  reasonable  and  ordinary  care 
in  the  doing  of  the  work ;  for,  if  they  had  used  such  care,  having 
given  notice  to  the  plaintiff,  they  would  not,  in  point  of  law, 
be  answerable  for  the  injury  sustained,"  The  jury  found  the 
plaintiff  had  notice,  but  found  a  verdict  for  liim  which  was 
afterwards  entered  up  on  the  last  count  in  the  declaration, 
cha^ng  negligence. 

We  come  now  to  the  Inost  difficult  question  involved,  namely, 
the  kind  of  measures  to  be  taken  for  the  safety  of  the  adjacent 
building  and  the  degree  of  care  to  be  exercised.  On  this  subject, 
the  decisions  are  indefinite  and  fail  to  indicate,  with  any  degree 
of  certainty  or  uniformity,  what  measures  are  to  be  taken. 
This  seems,  in  some  cases,  to  grow  out  of  mental  confusion, 
produced  by  the  rule  of  property,  denying  right  of  support  for 
buildings  in  adjacent  land,  and  a  failure  to  distinguish  between 
lack  of  property  right  in  the  owner  of  the  building,  because 
he  is  not  entitled  to  support  in  the  adjacent  soil,  and  the  pro- 
tection for  his  building  which  J;he  law  gives  by  imposing  restraint 
npon  the  conduct  of  the  owner  of  the  adjacent  land,  in  respect 
to  the  manner  of  his  doing  lawful  acts  thereon.  This  right  to 
immunity  from  injury  by  useless  and  negligent  conduct  seems, 
in  many  instances,  to  have  been  almost  entirely  overlooked. 
Starting  with  the  proposition  that  the  adjacent  owner  has  an 
absolute  right  of  property,  some  of  the  decisions  run  to  these 
conclusions:  that  he  need  do  nothing  more  than  exercise  such 
care  in  digging  as  not  to  disturb  his  neighbor's  soil,  or  cause 
it  to  fall  into  the  excavation  by  reason  of  its  own  weight;  that 
he  may  remove  every  particle  of  the  soil  right  up  to  the  wall 
and  along  the  whole  line  thereof  and  let  it  stand  in  that  con- 
dition as  long  as  he  pleases,  provided  the  soil  itself,  unburdened 
by  the  building,  would  not  fall  in;  and  that,  having  done  this, 
if  the  weight  of  the  building  crushes  down  the  embankment 
and  loss  results,  there  can  be  no  recovery.  This  limits  the  duty 
of  exercising  care  to  the  mere  act  of  digging.  It  also  limits  it 
to  the  protection  of  the  soil  and  not  the  building.  It  amounts 
to  no  requirement  of  any  care  at  all,  in  the  prosecution  of  the 
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work,  for  the  safety  of  the  building,  and  is  in  utter  contradic- 
tion of  the  universally  admitted  obligation  or  dn^,  on  the  part 
of  the  excavator,  to  use  care  for  the  safety  of  the  building.  As 
to  the  soil,  the  questions  of  negligence  and  care  have  no  appli' 
cation  at  all.  If  the  excavator  takes  away  his  neighbor's  soil, 
either  carefully  or  negligently,  he  is  liable.  In  view  of  this, 
it  is  plain  that  theee  decisions  wholly  relieve  the  excavator  from 
any  duty  whatever  to  hie  neighbor  in  respect  to  the  building, 
other  than  that  of  abstention  from  affirmative  actB,  such  as 
digging  over  the  line  under  the  wall,  knocking  brick  or  stone 
out  of  it,  projecting  timbers  or  other  heavy  articles  against 
the  building,  jarring  it  by  heavy  blasting,  or  cracking  the 
walls  by  driving  piling  near  it.  None  of  these  acts  relate  to 
the  mode  of  executing  the  work  of  altering  the  condition  of  the 
adjacent  premiseB.  They  are  all  collateral,  and,  in  a  sense, 
independent,  affirmative,  wrongful  acts,  working  injury  and 
giving  right  of  redresa,  whether  done  in  excavating  or  in  con- 
nection with  some  Other  work.  A  decision,  so  limiting  the  re- 
sponsibility of  the  excavator,  is  found  in  Obert  v.  Dunn,  140 
Mo.  476. 

Such  conclusions  seem  to  result,  in  part,  from  misinterpreta- 
tion of  some  of  the  early  American  cases,  such  as  Thvrston  v. 
Hancock,  12  Mass.  230,  OUmore  v.  DriscoU.  122  Mass.  199, 
Lasala  v.  Holbrook,  4  Paige  169,  and  McGuire  v.  Grant,  85 
N.  J.  L.  356.  In  Thvrston  v.  Hancock,  the  plaintiff  sought 
to  recover,  not  on  the  ground  of  negligence  in  the  work  of 
excavation,  or  alteration  of  the  condition  of  the  adjoining  prop- 
erty, but  merely  on  the  ground  that  the  defendant  had  taken 
away  the  adjacent  land.  The  declaration  contained  no  charge 
of  negligence.  It  asserted  nothing  more  than  a  right  of  sup- 
port in  the  adjacent  land.  After  the  excavation  had  been  made, 
the  owner  of  the  house  had  left  it  and  taken  it  down.  The  court 
held  he  could  not  recover  for  anj'thing  except  the  soil  he  had 
lost.  In  OUmore  v.  DriscoU,  no  building  waa  involved.  There 
was  nothing  on  the  land  adjacent  to  the  excavation  but  a  fence, 
a  few  currant  bushes  and  some  modem  buildings.  After  the 
excavation  had  been  made,  a  portion  of  the  soil  fell  away, 
carrying  with  it  tlie  fence  and  currant  bushes,  but  not  any 
buildings.  The  buildings  were  not  endangered,  jior  did  they 
cause  the  soil   to  break  away  by  their   pressure.     The  court 
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alloved  recoTery  for  the  floil  lost  but  not  for  the  fence  and 
shrubbery.  It  -was  not  a  case  ioTolving  the  temporary  removal 
of  soil  and  replacement  thereof  by  the  foundation  of  a  building, 
such  as  we  have  here  and  such  aa  is  fonnd  in  so  many  of  the 
decisions.  The  qaestion  involved  v?ae  the  right  of  the  defend- 
ant to  use  his  property,  to  escavate  thereon,  and,  of  the  plain- 
tiff, to  recover  for  soil  lost  and  consequential  damages  in  respect 
to  the  fence  and  shrubbery.  Under  the  English  and  New  York 
cases,  the  value  of  the  fence  and  the  shrubbery  could  have  been 
recovered,  since,  owing  to  their  lightness,  they  cannot  be  re- 
garded as  having  caused  the  breaking  of, the  soil,  Brown  v, 
Eobitis,  4  H.  &  N.  186,  Strotvan.  v.  Knowles.  6  H.  &  N.  454, 
Hunt  V.  Peake,  Johns.  705,  70  Eng.  Hep.  Reprint  603,  White 
V.  Tebo,  60  N.  Y.  Supp.  231;  but  the  Sfasaachusetts  court 
denied  right  of  recovery  as  to  these,  Lasala  v.  Holbrook  involved 
a  bill  in  equity  to  enjoin  the  defendant  from  excavating  on  his 
property,  not  adjacent  to  Christ's  Church  in  New  York,  but 
distant  from  it  six  feet.  It  does  not  appear  from  the  case,  as 
reported,  that  the  bill  alleged  any  negligence  or  carelessness 
In  the  mode  of  excavation  or  any  other  misconduct.  Its  object 
seems  to  have  been  to  prevent  the  excavation,  even  though  it 
was  done  in  a  proper  manner,  on  the  ground  of  a  right  to  sup- 
port for  the  church  edifice  in  adjacent  or  neighboring  land. 
The  answer  averred  that  the  defendant  was  proceeding  in  good 
faith,  in  a  reasonable  manner,  with  all  possible  care  and 
prudence,  and  had  employed  skilled  workmen.  The  opinion  and 
holdings  in  that  case  must  be  read  in  the  light  of  the  facts,  and 
the  decision  is  not  a  precedent  for  denying,  to  the  owner  of 
the  building,  right  of  recovery  for  injury  thereto,  occasioned 
by  negligent  operation  on  adjacent  property.  The  chancellor, 
in  delivering  the  opinion,  referred  to  the  English  decisions, 
requiring  the  excavator  to  give  the  owner  of  the  adjacent  lot 
proper  notice  of  the  intended  improvement  and  use  ordinary 
skill  in  conducting  the  same,  and  placing  upon  the  owner  of 
the  building  the  duty  of  shoring  or  propping  it  up  so  as  to 
render  it  secure  in  the  meantime.  He  also  referred  to  Panion 
V.  Holland,  17  Johns.  92.  That  action  involved  a  case  similar 
to  the  one  we  have  here.  The  judgment  was  reversed  on 
account  of  an  erroneous  charge  to  the  jury,  but  among  the  . 
principles  announced  was  this :  "A  person  on  building  a  house 
«T  w.  v«. 
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contiguous  and  adjoining  to  a  house  of  another,  may  lawfully 
sink  the  foundation  of  hie  house  below  the  foundation  of  Mb 
neighbor,  and  is  not  liable  for  any  consequential  damage,  pro- 
vided he  has  used  due  care  and  diligence  to  prevent  any  injury 
to  the  house  of  the  other,"  In  concluding  his  opinion.  Wood- 
worth,  Judge,  said :  "The  result  of  my  opinion  ia,  that  the 
plaintiff  has  not  shown  a  ri^t  to  recover  damages  in  this  case, 
unless  it  be  on  the  ground  of  negligence,  in  not  taking  all 
reasonable  care  to  prevent  the  injury.  That  is  a  question  of 
fact  which  has  not  been  submitted  to  the  jury."  Accordingly, 
the  judgment  was  reversed  and  a  new  trial  awarded.  This  case 
does  not  indicate  the  degree  of  care  to  be  used  nor  the  nature 
of  the  measures  to  be  adopted  by  the  excavator,  as  constituting 
care,  or  as  defining  or  indicating  the  degree  of  care  or  the 
extent  of  his  duty  in  the  premises.  There  is  nothing  in  it  which 
says  he  may  lay  bare  the  whole  wall  at  one  fell  swoop  or  dig 
out  his  entire  cellar  bo  near  the  wall  as  to  endanger  it,  before 
replacing  the  earth  removed  with  his  foundation  wall.  Not- 
withstanding this,,  these  decisions  have  been  appealed  to  for  the 
position,  that  this  mode  of  alteration  may  be  adopted/  and  som^ 
decisions  are  predicated  upon  them  as  authority  for  that  posi- 
tion. In  our  opinion,  they  do  not  justify  it.  The  only  one 
among  them  that  indicates  the  measure  of  care  used  in  LaadUt 
V.  Rolbrook,  and,  in  that  case,  the  utmost  precautions  vere 
taken.  The  author  of  Washburn's  Easements  and  Servitades, 
(4th  Ed.)  at  page  696,  indicates  the  possession  of  more  knowl- 
edge of  the  condition  of  the  record  in  that  case  than  the  report 
of  the  decision  discloses.  He  says  the  excavator  "must  expose 
only  small  portions  of  the  soil  at  a  time,  as  was-  done  in  Lasala 
V.  Rolbrook,  where  the  defendant,  as  fast  as  he  dug  away  his 
soil  near  the  land  of  the  plaintiff,  supplied  a  support  by  the 
callar  wall  on  which  he  was  to  rest  his  house."  The  answer 
said  the  defendant  was  proceeding  with  all  possible  care 'and 
prudence. 

The  view  that  the  excavator's  duty  does  not  extend  beyond 
abstention  from  affirmative  wrongful  acts,  such  ae  ve  have 
indicated,  seems  to  rest  also  upon  the  admitted  duty  of  the 
owner  of  the  building,  having  notice  of  the  work  aboat  to  be 
done,  to  support  his  own  building,  if  necessary,  by  bracing, 
shoring  up  or  underpinning  it.    It  seems  to  ua  that  tiiifa  duty 
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is  not  inconsistent  with  the  requirement  of  reasonable  care  and 
skill  on  the  part  of  the  excavator.  After  the  latter  has  exer- 
cised reasonable  care  for  the  safety  of  the  building,  something 
more  may  be  required  to  give  it  absolute  security.  The  excavator 
13  not  a  guarantor  of  safety,  nor  is  he  bound  to  the  exercise 
of  extraordinary  care.  Hia  exercise  of  reasonable  and  ordinary 
care  would,  in  most,  if  not  all,  cases  prevent  the  building  from 
falling  down  or  sustaining  serious  injury.  Beyond  this,  there 
might  be  slight  injury  which  the  owner  could  prevent  by  the 
adoption  of  additional  measures.  The  necessity  for  action  on 
his  part  might  be  due  to  pecularities  in  the  nature  or  construc- 
tion of  his  building,  not  known  to,  nor  readily  discoverable  by, 
persons,  other  than  himself.  The  decisions  which  place  this 
duty  of  shoring  or  bracing  upon  the  owner  are  not  to  be  in- 
terpreted as  relieving  the  excavator  from  the  adoption  of  any 
means  for  the  protection  of  the  building,  for  they  say  he  must 
nevertheless  exercise  reasonable  care  in  the  prosecution  of  his 
work,  and  that  requirement  of  care  ia  for  the  protection  of  the 
building;  not  the  soU,  for  liability  in  respect  to  the  soil  of  the 
adjoining  owner  does  not  depend  upon  the  negligence  of  the 
excavator.  His  liability  for  that  is  absolute  if  he  takes,  or  causes 
it  to  slide,  aiivay. 

The  undue  latitude  seemingly  or  actually  allowed  to  the 
excavator  in  some  decisions  seems  to  result  also  from  inatten- 
tion to  differences  in  circumstauces,  disclosed  in  some  of  the 
earlier  cases,  and  an  attempt  to  generalize  more  extensively 
than  the  nature  of  the  subject  warrants.  A  case  of  alteration 
by  excavating  and  removing  the  soil  on  land  adjacent  to  a 
building  for  the  purpose  of  replacing  it  by  a  wall  to  be  used 
as  the  foundation  of  a  new  building  to  he  erected  at  once,  is 
often  treated  as  a  mere  matter  of  excavation  and  nothing  more. 
Now,  in  cases  of  this  kind  it  is  plain  that  the  excavation  and 
removal  of  soil  is  a  mere  incident  of  the  actual  work  intended 
and  executed.  Kevertheless  there  is  a  tendency,  in  some  of 
the,  decisions,  to  deal  with  cases  of  this  kind  on  the  principles 
applied  to  mere  excavation  and  removal  of  soil  or  other  sub- 
stance without  replacing  it,  or  any  intention  to  replace  it,  as 
in  the  case  of  an  adjoining  owner  mining  the  coal  from  hia 
land,  or  grading  his  lot  down  for  use  as  a  lavm,  or  construct- 
ing a  bathing  pool  or  fish  pond.     In  instances  of  the  latter 
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kind,  the  escavatioD  constitutes  the  entire  vork,  in  bo  far  as 
it  affects  the  building.  It  seems  to  ns  the  difference  in  circnnL- 
atances  between  the  two  classes  of  cases  calls  for  a  Tariation 
of  the  rules  in  respeet  to  conduct.  In  the  latter,  it  would  be 
unreasonable  to  require  the  excavator  to,  in  any  way,  furnish 
or  allow  support  for  the  adjacent  building,  because  such  sup- 
port, to  be  of  any  value,  mast  be  permanent  and  would  there- 
fore amount  to  the  giving  of  a  right  of  support  in  the  adjacent 
soil;  but  it  would  certainly  be  reckless  and  wanton  to  do  the 
work  without  giving  notice  and  allowing  the  adjoining  owner 
time,  after  notice,  to  protect  his  building.  In  the  other  class 
of  cases,  the  support  allowed,  in  whatever  form  it  may  be  given, 
whether  by  removing  the  soil  in  sections  or  the  putting  up  of 
temporary  braces  or  support,  is  only  temporary.  After  the  new 
building  is  up,  such  support  is  not,  in  most  cases,  necessary  at 
all.  It  really  subserved  the  purposes  of  erecting  the  new  build- 
ing, rather  than  support,  in  auy  substanfial  sense,  to  the  old 
adjacent  building.  Taking  an  extreme,  but  not  impossible, 
hypothesis,  for  illustration,  let  us  suppose  the  owner  of  the 
building,  intending  to  take  it  down  anyhow,  has  no  objection 
to  its  being  thrown  down  by  the  excavator.  Sot  wanting  the 
debris  in  his  way,  the  latter  would  naturally  use  care  to  avoid 
cause  for  its  falling.  He  would  save  both  time  and  expense  by 
proceeding  carefully  and  even  shoring  up  or  bracing  it.  In 
these  instances,  the  primary  object  and  purpose  is  not  excava- 
tion. On  the  contrary,  it  is  the  erection  of  a  structure,  to  which 
the  excavation  and  the  temporary'  support  given  to  the  adjacent 
building  are  only  incidental.  To  require  the  owner  of  the  build- 
ing to  prop  it  up,  while  the  work  of  removing  the  soil  and 
replacing  it  by  brick,  stone  or  concrete  is  gomg  on,  in  such 
manner  and  to  such  extent  as  to  allow  the  excavator  full  latitude 
to  do  as  he  pleases,  would  he  not  only  nnduly  and  unnecessarily 
burdensome,  but  would  often  subject  him  to  the  nece?sit>'  of 
marring  or  injuring  his  property,  to  the  end  that  his  neighbor 
might  have  liberty  of  action  not  at  all  essential  to  the  use. he 
desires  to  make  of  his  property  or  his  convenience  in  the  execu- 
tion of  his  work.  He  might  be  compelled  to  make  holes  in  his 
wall  for  the  insertion  of  beams  to  support  it,  or  to  injure  the 
ceiling  and  internal  finishing  of  his  house  by  the  setting  of 
props  and  braces  on  the  in):ide.  or  go  dorwn  under  it  at  great 
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expense  and  inconvenience  and  place  pillars  under  tbe  founda- 
tion. How  uDnecessary,  useless  and  unequal  in  this  burden, 
when  it  is  perfectly  apparent  to  all  that  the  excavator,  by 
proceeding  cautiously,  may  prevent  the  existence  of  any  reason 
for  it?  He  proposes  to  take  out  the  earth  along  the  wall  and 
will  do  so.  The  placing  of  a  few  pillars  under  his  neighbor's 
foundation,  aa  he  goes  along,  involves  to  him  practically  no  addi- 
tional cost  for  excavation  and  comparatively  little  or  no  expense 
in  setting  the  pillars,  and  even  this  may  be  unnecessary,  if  the 
excavation  is' followed  by  the  immediate,  or  close,  construction 
of  the  wall.  We  are  assuming  here  the  non-existence  of  any 
permanent  intervening  space  to  be  left  between  the  buildings, 
and  such  is  generally  the  case  in  the  larger  towns  and  cities. 
If  there  is  such  a  space,  then  the  rule  of  duty  might  be  varied 
on  account  of  it.  If  care,  in  the  removal  of  the  earth  and 
building  of  the  wall,  is  not  sufficient  protection  to  the  build- 
ing, in  such  a  case,  and  an  independent  excavation  and  setting 
■  of  pillars  is  necessary,  the  owner  of  the  building  might  be 
required  to  do  that,  inasmuch  as  the  cost  and  trouble  would  be 
no  greater  to  him,  under  the  circumstances,  than  to  the  other 
party.  The  objection  to  requiring  one  who  is  excavating  along 
the  side  of  a  wall,  with  the  view  to  building  there,  to  set  pillars 
under- the  adjacent  wall,  if  necGBsary,  is  purely  technical.  It 
is  said  he  cannot  do  this  without  incurring  liability  for  disturb- 
ing his  neighbor's  soil.  In  taking  out  soil  and  replacing  it  with 
stone  or  brick,  he  restores  all  he  takes  away  and  does  it,  in  part, 
for  the  benefit  of  the  owner  of  the  building.  It  is  not  a  perma- 
nent occupation  of  hia  premisea,  nor  is  it  an  act  done  with  an 
improper  motive,  nor  an  occupation  at  all  for  the  primary  benefit 
of  anybody  but  the  owner  of  the  building.  In  no  substantial 
sense,  ia  it  a  trespass  or  a  wrongful  act,  for  which  reason  it 
might  .well  be  overlooked  aa  being  beneath  legal  recognition 
under  the  maxim,  de  minumm  non  curat  lex.  Can  there  he 
no  disturbance  at  all  of  the  adjacent  wall  ?  Must  the  excavator 
venture  at  his  peril  to  touch  his  neighbor's  soil?  Is  it  prac- 
ticable to  take  every  atom  to  the  line  and  not  one  beyond? 
However  this  may  be,  there  is  certainly  no  insuperable  obstacle 
in  the  way  of  requiring  the  builder  to  remove  hia  soil  and 
replace  it  with  his  structure  by  sections,  or  place  temporary 
props  on  his  own  side  of  the  line  to  auataine  the  building,  nor 
07  w.  T«. 
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to  restrain  him  from  delay  between  the  remoTal  of  bis  soil 
■and  the  building  of  his  vail. 

Nor  is  there  lack  of  anthoritf  to  this  effect.  In  Avstin  v. 
Railroad  Co.,  25  N.  Y.  334,  the  work  of  eicaTation  was  com- 
menced in  October  or  November,  1851,  and  might  have  been 
completed  within  two  or  three  weeks/but  was  not  finished  until 
about  August,  1852.  The  excavation  was  carried  within  four 
feet  of  the  plaintifFs  warehouse,  but  entirely  confined  to  the 
land  owned  by  the  defendant.  After  the  excavation  was  done, 
the  work  was  suspended  from  time  to  time  for  'conBiderable 
periods,  leaving  the  plaintiff's  building  exposed  without  pro- 
tection against  the  action  of  water  and  ice.  Piles  were  driven  by 
the  defendant  after  the  excavation  had  been  made,  but  they  were 
BO  driven  as  to  crack  the  walla  of  the  plaintiff's  building,  which, 
together  with  the  aotion  of  the  water,  in  undermining  the  build- 
ing, caused  the  walls  to  fall  in  May,  1852.  With  proper  and 
sufficient  dispatch,  the  work  could  have  been  done  so  as  not 
to  have  injured  the  building.  No  injury  would  probably  have 
occurred  if,  instead  of  excavating  from  the  cut  towards  the 
plaintiff's  building,  a  trench  had  been  dug  across  the  pier  at 
the  north  end  of  the  building,  and  the  south  end  wall  of  the 
cut  built  before  the  excavation  was  begun.  The  plaintiff  recov- 
ered a  judgment  and  it  was  affirmed.  Allen,  Judge,  said 
whatever  were  the  rights  of  the  defendants  in  the  occupation 
and  'improvement  of  their  own  premises,  they  were  held  to 
ordinary  care  and  diligence  in  such  occupation  and  improve- 
ment. A  party  is  not  execused  from  the  consequences  of  his  own 
negligence  by  the  fact  that  the  negligence  occurred  upon  his  own 
premises,  and  in  the  performance  of  an  act  lawful  in  Itself. 
A  lawful  act  may  not  be  performed  in  a  careless  and  negligent 
manner  to  the  injury  of  a  third  person  with  impunity.  In 
Shrieve  V.  Stokes,  8  B.  Mon.  (Ky.)  453,  the  court  held  that 
evidence  of  what  was  usual  and  customary  in  cases  exactly  similar 
to  the  one  on  trial  was  admissible,  and  that  usage  and  even 
the  opinion  of  skilful  men  is  admissible  as  to  the  manner  of 
digging  and  removing  the  earth.  After  having  said  this,  the 
court  proceeded  to  limit  the  requirement  of  care  to  the  mere  act 
of  digging  and  removing  the  earth,  as  if  that  were  the  only 
thing  involved  in  the  case.  The  contradiction  between  this  con- 
clusion and  that  expressed  in  the  New  York  case  is  obvious. 
6T  w.  Va. 
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Charlesa  v.  Kmkin,  28  Mo.  566,  66  Am.  Dec.  642,  has  been 
interpreted  as  indicating  that  the  escavator  must,  in  Missouri, 
carry  on  the  -ffork  in  sections  or  be  answerable  for  the  conse- 
qnencee,  unless  he  gives  reasonable  notice  that  he  will  pursue 
another  method,  33  Am.  St.  468,  note;  but  the  opinion  in  that 
case  seems  to  saj  the  excavator  need  not  take  such  a  precaution 
nor  any  other  except  to  dig  carefully.  Nevertheless,  the  court 
held  he  was  bound  to  use  ordinary  care  to  avoid  doing  harm  to 
his  neighbor's  building,  and  also  that  it  was  error  to  instruct 
the  jury  that  be  was  only  bound  to  use  such  care  as  his  builder, 
who  was  a  skilful  and  careful  person,  deemed  necessary.  We 
are  unable  to  see  how  the  latitude  allowed  him  in  every  way, 
except  as  to  the  act  of  digging,  could  afford  any  protection  or 
require  any  care  at  all  for  the  safety  of  the  building.  There 
are  decisions,  however,  which,  recognizing  the  legal  principle, 
imposing  duty  upon  the  excavator  to  exercise  care  for  the  safety 
of  the  building,  and  giving  substantial  effect  to  it,  say  he  must 
adopt  measures  for  its  protection,  not  any  particular  plan,  but 
some  plan  amounting  to  a  reasonable  and  prudent  effort  to 
avoid  injury.  In  Davis  v.  Summer  field,  131  N.  C.  352,  the 
court  said:  "It  is  negligence  to  excavate  by  the  side  of  the 
neighbor's  wall,  and  especially  to  excavate  deeper  than  the 
foundation  of  that  wall,  without  giving  the  owner  of  the  wall 
notice  of  that  intention,  that  he  may  underpin  or  shore  up  his 
wall,  or  relieve  it  of  any  extra  weight  on  the  floors,  and  the 
eiEcavating  party  should  dig  out  the  sol}  in  sections  at  a  time  so 
as  to  give  the  owner  of  the  building  opportunity  to  protect  it 
and  not  expose  the  whole  wall  to  pressure  at  once."  In  Bims  v. 
West,  110  Ga.  698,  it  appeared  that  the  sill  of  the  plainilff's 
building  was  rotten,  hut,  notwithstanding  this  obvious  fact,  the 
defendant  continued  his  excavation,  without  adopting  any 
measures  to  prevent  injury  to  the  building,  and  the  supports 
slipped  off  into  the  ditch  dug  by  him  and  caused  the  roof  to 
sag  and  some  of  the  plastering  to  fall.  On  these  facts,  the  court 
said:  "We  think  this  evidence  warranted  a  finding  that  the 
.  defendant  failed  to  take  reasonable  precautions  and  to  exercise 
ordinary  care,  in  making  the  excavation,  to  prevent  injury  to 
the  building  occupied  by  the  plaintiff."  In  QildersUeve  v. 
Hammond,  33  L.  £.  A'.  46,  the  court  stated  facts  and  expressed 
its  opinion  as  follows :    "Broadly  and  fairly  stated,  the  defend- 
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ant's  contention  is  this :  They  had  the  right  to  excavate  to  the 
depth  of  seven  or  eight  feet  in  this  sand}"  and  gravelly  soil, 
the  entire  fifty-two  feet  withoot  any  efFort  to  prevent  the  plain- 
tiff's soil  from  caving  in,  to  draw  it  away  as  it  fell  until  it' 
had  fallen  to  a  distance  from  four  and  a  half  to  five  feet  from 
the  boundary  line  and  reached  directly  under  her  foundation 
wall,  and  that  this  was  an  excavation  in  the  usual  manner 
and  with  ordinary  care.  The  proposition  does  not  commend 
itself  to  our  judgment,  nor  does  it  seem  to  as  to  be  based  upon 
sound  reason,  common  sense  and  common  honesty,  which  are 
the  foundation  of  the  common  law.  Kor  do  we  think  that  the 
authorities  sustain  the  proposition.  On  the  contrary,  we  think 
that  such  conduct  is  negligence  per  se,  bordering  upon  reckless- 
ness. It  is  established  by  the  evidence  that  the  caving  of  the 
soil  could  have  been  prevented  by  the  defendant  at  an  expense 
of  from  fifteen  to  twenty-five  dollars."  But,  having  said  this 
and  allowed  recovery,  the  court  seems  to  have  limited'the  duty 
to  the  mere  protection  of  the  soil.  In  Block  V.  Haseltine,  3 
Ind.  App.  491,  the  facts  are  not  stated  fully  enough  to  show 
just  what  the  evidence  was,  but  the  decision  proceeds  upon  the 
theory  that  it  is  negligence,  to  excavate  along  the  whole  line 
of  a  wall  and  so  expose  it  to  danger,  for  the  text  of  Washburn 
on  Easements  &  Servitudes,  saying  the  excavator  must  expose 
only  small  portions  of  the  soil  at  a  time,  is  quoted  and  applied. 
In  Bohrer  v.  Haniexs  Co.,  19  Ind.  App.  48!),  the  negligence 
consisted  of  the  piling  of  brick  in  the  gutter  of  the  street  so 
as  to  cause  the  water  to  How  into  the  excavation,  in  consequence 
of  which  the  soil  became  softened  under  the  wall,  and  the 
judgment  wa8  affirmed.  The  cause  of  the  injury  in  Ulrich  v. 
iMin  a-  Truat  Co-,  2  S.  D.  285,  3  S.  D.  44,  was  similar  and 
the  judgment  in  that  eastf  was  affirmed.  In  Spohn  v.  Dives, 
174  I'a.  4i4,  the  court  said  the  case  was  for  the  jury,  since  the 
evidence  tended  to  show  that  defendant's  excavations  were 
carried  considerably  beneath  the  level  of  plaintiff's  foundation; 
that  some  of  the  soil  under  plaintiff's  foundation  fell  out; 
that  no  meaaures  whatever,  looking  toward  the  support  of  plain-  . 
tiff's  wall,  were  taken  by  defendant  until  part  of  the  soil 
supporting  it  on  defendant's  side  had  been  removed,  nor  until 
the  wall  showed  signs  of  giving  away,  and  the  chimney  attached 
to  the  kitchen  had  actually  fallen ;  that,  afterward,  two  hori- 
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ssontal  props  -were  run  in  iinder  the  brick  part  of  the  wall,  upheld 
on  defendant's  property  and  in  plaintifCe  cellar  by  perpeQdicular 
poBtB,  that  at  Bome  time  two  or  three  or  more  other  props  were 
placed  against  the  wall  slanting  upwards  from  defendant's 
property;  that  neither  of  these  expedients  taken  alone,  nor  both 
of  them  applied  simultaneously,  were  reasonably  suflScient,  ac- 
CTH^ing  to  described  customary  methods,  to  prevent  the  structure 
from  sinking;  and  that  the  structure  was  injured  by  sinking. 
In  that  case,  it  was  held  to  be  the  duty  of  the  excavator  to 
notify  the  owner  of  the  building  to  protect  his  property,  but 
the  statement  of  facts  does  not  show  whether  any  notice  of  inten- 
tion to  make  the  improvement  was  given  or  not.  Hence  we 
think  the  matter  of  notice  did  not  enter  extensively  into  the 
decision.  Witherow  v.  Tannehtll,  194  Pa.  21,  was  somewhat 
similar  in  its  facts  and  the  conclusion  was  the  same.  Xoth- 
ing  is  said  in  it  about  notice.  See  also  Moody  v.  McClelland, 
39  Ala.  45.  Though,  in  all  these  cases,  there  was  more  or 
less  timidity  on  the  part  of  the  courts  in  the  assertion  of  duty, 
on  the  part  of  the  excavator,  to  adopt  reasonable  measures  for 
the  safety  of  the  building,  there  can  be  no  doubt  that  the 
decisions  in  most  of  them  proceed  upon  that  theory. 

The  adoption  of  these  principles  is  simply  the  recognition 
and  adjustment  of  court  action  to  that  which  is  so  obviously 
just,  fair  and  reasonable  that  the  parties  themselves  generally 
accommodate  themselves  to  it  without  controversy  or  compulsion. 
We  have  testimony  to  this  effect  in  the  record  in  this  case.  The 
architect  who  prepared  the  plans  for  the  defendant's  building 
said:  "My  usual  way  of  doing  that  work  was  going  under  the 
wall  and  underpinning  it,  that  is,  going  down  and  dig  a  hole 
four  feet  wide  down  by  the  side  of  the  building  to  the  depth  we 
were  to  go  with  the  basement  and  after  getting  under  the  wall 
to  build  up  a  tier  and  then  sink  another  place  six  or  eight  feet 
deep  and  dig  another  hole  and  doiag  the  same  thing,  and  then 
go  back  and  dig  the  space  between  and  go  on."  An  expert 
witness  said,  in  response  to  a  question  as  to  the  usual,  ordinary, 
prudent  and  workmanlike  way  of  doing  such  work,  the  work 
ought  to  have  been  done  in  sections  or  some  other  way  to  have 
secured  the  bank  from  dangerous  caving.  Another  said  the 
ordinary  safe  methods  to  be  used  in  excavating  a  site  for  a 
buQding  of  the  character  described  would  be  to  sheathe  or  brace 
87  w.  Vr. 
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the  earth  or  put  up  the  wall  in  BectionB  as  they  weal  along, 
excavating  a  short  distance  at  a  time.  In  Oildersleeve  v.  H^am- 
mond,  33  L.  E.  A.  46,  the  court  eaid  the  evidence  on  the  part 
of  the  plaintiff  showed  that,  in  excavations  like  the  one  involved 
in  that  caee,  it  ia  common  to  use  one  of  two  methods,  building 
the  wall  in  sections,  or  planking  to  keep  the  soil  in  place,  and 
also  that  it  ia  a  matter  of  common  knowledge  and  that  an 
esperienced  builder  had  aptly  expressed  it  by  saying  "It  ia  a 
custom  of  common  sense.  It  is  a  general  cuatom,"  No  douBt 
the  evidence  of  negligence  in  some  of  the  cases  in  which  recovery 
has  been  allowed,  but  in  which  the  evidence  is  not  disclosed, 
consisted  of  the  absence  of  precautions  of  the  kind  indicated 
here.  The  fairness  and  justice  of  this  rule  are  indicated,  not 
only  by  the  readiness  and  willingness  with  which  builders 
generally  adopt  it,  but  by  other  considerations  which  suggest 
themselves  to  the  thoughtful  mind.  It  ia  easier  and  less  ex- 
pensive for  the  excavator  than  the  owner  of  the  building.  The 
fonner  has  his  men,  tools,  appliances  and  materials  upon  the 
ground  and  is  working  in  the  open,  with  room  and  freedom 
of  action,  while  the  latter  would  have  to  go  out  and  employ 
men  and  assemble  tools,  appliances  and  material  for  the  special 
purpose  and  do  the  work  under  disadvantageous  conditions 
and  at  the  risk  of  marring  a  finished  building.  To  compel  him 
to  stand  by  and  underpin  his  building  as  the  work  of  excava- 
tion is  prosecuted  by  the  other  party  would  be .  rediculous,  in 
view  of  the  fact  that  the  other  can  proceed  as  leisurely  as  he 
pleases,  while  the  men  employed  by  the  owner  of  the  building 
must  stand  back  and  wait  on  them.  If  it  be  suggested  that  he 
may  send  his  men  ahead  and  make  his  own  excavation,  they 
must  make  excavations,  for  the  purpose,  which  the  other  party 
would  make  himself,  or  they  must,  in  some  way,  get  under  the 
building  and  shore  it  up,  and  this  would  be  a  difficult  thing 
to  do  in  many  cases.  Nor  do  we  see  any  force  in  the  conten- 
tion that  it  compels  the  excavator  to  furnish  support  for  the 
neighbor's  building.  To  require  diligence  in  the  prosecution 
of  the  entire  work,  not  the  mere  digging,  the  removal  of  the 
earth  by  sectiona  or  otherwise  so  as  to  afford  protection  to 
the  building  and  the  setting  of  props,  if  necessary,  does  not 
give  a  right  of  support  for  the  building  in  the  adjacent  land, 
in  any  real  or  substantial  sense.     It  is  merely  temporary  and 


,    .VjCIUVIL 


Feb.  1910.]  Walker  v.  Steosnider,  59 

incidental  to  the  work  of  erecting  the  new  building.  It  is 
simply  a  restraint  placed  upon  conduct,  the  manner  of  doing  a 
lawful  act.  Nor  is  the  expense  it  involves  greater  than  is 
imposed,  upon  the  same  ground,  in  many  other  instances. 

Much  of  the  confusion  in  the  decisions  seems  to  grow  out 
of"  uncertainty  in  the  minds  of  the  court  concerning  the  function 
of  notice  to  the  owner  of  the  building.  Some  of  them  seem  to 
Bay  the  excavator,  after  having  given  notice,  or  if  the  owner 
of  the  building  has  knowledge  of  his  intention,  may  proceed 
with  his  work  in  any  manner  he  may  choose,  and  it  is  then 
the  duty  of  the  owner  of  the  building  to  take  care  of  himself. 
We  have  already  said  enough  to  indicate  the  inconsistency  of 
this  position  with  the  views  we  entertain.  He  ought  to  have 
notice  bo  that,  after  the  excavator  has  done  all  that  is  reasonably 
prudent  for  the  safety  of  the  building,  he  may  adopt  additional 
measures  so  as  to  make  himself  absolutely  safe,  to  give  him 
an  opportunity  to  do  those  things  which  the  excavator  is  not 
bound  to  do.  Nor,  in  speaking  of  notice,  do  the  authorities 
seem  to  observe  the  distinction  that  ought  to  arise  from  the 
circumstances.  If  the  excavator  intends  to  put  nothing  in  the 
place  of  the  earth  he  removes,  and  he  is  not  bound  to  do  bo,  the 
owner  of  the  building  ought  to  know  that.  If  he  does  intend 
to  replace  it  with  a  building,- the  owner  of  the  adjacent  build- 
ing may  well  assume  an  intention  on  his  part  to  do  those  things 
which  he  ought  to  do  for  the  temporary  incidental  protection 
of  the  building.  In  the  other  ease,  he  would  naturally  assume 
the  contrary.  And  in  the  case  of  an  excavation  for  a  building, 
the  neighbor  ought  to  be  informed,  not  only  that  the  excavation 
was  being  made  for  that  purpose,  but  the  depth  to  which  it  is 
proposed  to  go  below  his  own  foundation.  In  view  of  these 
considerations,  we  think,  the  decision,  holding  the  duty  to  give 
notice  of  the  excavator's  intention  to  be  an  additional  precau- 
tion, and  denying  to  it  the  force  and  virtue  of  a  substitute  for 
the  other  duties,  incumbent  upon  the  excavator,  are  sound. 
This  view  was  taken  in  Baas  v.  West,  110  Ga.  effS;  Block  v. 
Easeliine,  3  Ind.  App.  491;  Vlrick  v,  Loim  <&  Trust  Co.,  % 
S.  D.  385,  3  S,  D.  44;  and  Uasmy  v.  Q^gn^r,  4  C.  &  P.  161. 
In  La&ala  v.  Holbrook,  the  chancellor  said  the  English  rule 
required  the  excavator  to  give  to  the  owner  of  the  adjacent  lot 
proper  notice  of  the  intended  improvement  and  to  use  ordinary 
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skill  in  conducting  the  same.  This  makea  it  cumulative.  The 
following  observation  of  the  court  in  Bonaparte  v.  Wiseman, 
89  Md.  12,  23,  seems  to  be  to  the  same  efEect:  "If  one  about 
to  excavate  his  own  lot  do  it  or  cause  it  to  be  done  so  caref  ally 
as  not  to  injure  the  adjacent  houses  he  need  not  give  notice  to 
their  owners;  if,  on  the  other  hand,  he  give  timely  notice  to 
the  adjacent  owners  the  burden  will  be  thrown  upon  them  to 
protect  their  own  property  and  he  will  not  be  liable  for  damages 
sustained  by  them  if  he  makes  the  excavation  with  reasonable 
and  ordinary  care." 

As  the  condition  of  the  injured  building  often  injects  other 
questions  into  cases  of  this  kind  and  is  relied  upon  here  as 
matter  of  defense,  we  observe  that  defectiveness  or  weakness 
in  it  does  not  justify  negligence  or  reckless  conduct  on  the 
part  of  the  adjoining  owner,  in  altering  the  condition  of  his 
property,  or  excuse  him  from  liability  for  injury  occasioned 
tliereby.  He  is  governed  by  the  condition  of  the  building  as 
he  finds  it,  and  must  conduct  his  operations  accordingly,  for 
these  conditions  have  been  previously  and  rightfully  made.  To 
hold  otherwise  would  give  one  adjacent  owner  the  power  to 
determine  what  sort  of  a  building  his  neighbor  should  erect 
or  in  what  state  of  repair  he  should  keep  it.  Defects  in  the 
building  may  be  such  as  to  contribute  to  its  injury  in  case  of 
the  removal  of  the  adjacent  earth,  but  the  act  of  constructing 
it  in  an  unskilful  manner,  or  allowing  it  to  become  defective, 
would  not  be  the  proximate  cause  of  the  injury,  if  it  could  be 
deemed  negligence.  There  would  be  two  causes  of  Injury  in 
such  ease,  but  the  negligence  of  the  excavator,  in  failing  to  take 
reasonable  precaution  for  the  safety  of  the  building,  however 
defective  it  might  be,  would  be  the  last  cause  of  injury,  the 
nearest  in  time  and,  therefore,  the  proximate  cause.  Defective- 
ness of  the  injured  building  may  mitigate  the  damages  but  it 
does  not  bar  an  action  for  the  injury.  "But  where  it  is  alleged 
and  proved  that  the  defendant  so  negligently,  unskilfully,  and 
improperly  dug  his  own  soil  that  the  plaintiff's  house  was  thereby 
injured,  an  action  lies :  and  although  it  be  shown  that  the  houae 
was  infirm,  and  could  at  all  events  have  etood  only  a  few  months, 
still  the  plaintiff  may  recover  in  proportion  to  the  loss  actually 
suffered,  if  the  jury  find  that  the  injury  to  the  house  was  the 
consequence  of  the  defendant's  negligence;  and  in  determining 
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the  queetioQ  of  Degligence,  the  jury  ought  to  coiiBider  the  Btate 
of  the  plaintiffs  house,"  In  explanation  of  the  last  clause  of 
this  quotation,  it  is  neceaaary  to  quote  from  the  opinion  of 
Williams,  Judge,  delivered  in  the  ease,  who  said :  "If  it  was 
proven  that  the  premiBeB  could  have  stood  only  six  months,  the 
plaintiff  still  had  a  cause  of  action  against  those  who  accelerated 
its  fall :  the  state  of  the  house  might  render  more  care  necessary 
on  the  part  of  the  defendant  not  to  hasten  its  dissolution."  In 
Shafer  V.  Wilson,  44  Md.  268,  the  court  said:  "Although  the 
plaintifF's  house  be  in  a  bad  condition,  the  defendant  has  no 
right  to  hasten  ita  fall  by  making  improvements  on  his  ova  lot 
in  a  careless  and  negligent  manner,"  See  also  Walters  v.  Pfeil, 
1  M.  &  M,  363. 

As  the  nature  of  the  businesB  carried  on  in  the  building  in- 
volved in  this  case  is  relied  upon  as  natter  of  defense,  or  rather 
as  having  contributed  to  the  injury  directly  and  indirectly,  it 
becomes  necessary  to  consider  it  in  the  light  of  that  contention. 
It  seems  to  us  that  the  right  to  do  business  in  the  building 
stands  upon  the  same  legal  ground  as  the  building  itself.  Neither 
has  any  right  of  support  in  the  adjacent  soil,  but  if  the  build- 
ing is  entitled  to  protection  from  negligent  conduct  on  the  part 
of  the  adjoining  owner,  it  seems  to  follow  logically  that  the 
business  he  or  his  tenant  carries  on  in  it  is  entitled  to  the  same 
protection.  The  use  of  the  building  for  a  lawful  purpose  is  a 
valuable  right,  and  the  same  legal  principles  that  protect  build- 
ings should  protect  the  use  and'  enjoyment  of  them  and  those 
vocations  which  men  see  fit  to  follow.  No  reason  is  perceived, 
therefore,  why  the  excavator  should  not  take  notice  of  the  ap- 
parent use  to  which  a  building  ia  devoted  and  conduct  his  opera- 
tions accordingly.  It  is  suggested  in  some  of  the  decisions  that 
the  owner  of  a  building,  seeing  an  excavation  about  to  be  made 
on  adjacent  land,  or  having  been  notified  of  the  intention  of 
hia  neighbor  to  excavate,  may  add  to  the  security  of  his  build- 
ing by  removing  from  it  any  weighty  article  he  may  have  there, 
but  it  is  generally  found  in  those  decisions  which  erroneously, 
as  'we  think,  confine  the  requirement  of  care  and  prudence  to 
the  mere  act  of  digging  and  absolve  the  excavator  from  all  duty 
to  do  anything  for  the  temporary  support  of  the  building.  In 
our  view,  it  is  unreasonable,  because  practically  unnecessary,  to 
require  the  owner  of  a  building  to  move  the  contents  out  and 
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euspead  busineBs,  to  enable  his  neighbor  to  alter  the  conditiont 
if  his  premises.  Such  a  rule  would  run  to  absurdity  and 
ridiculousness.  That  it  is  not  the  usual  practice  is  matter  of 
common  knowledge.  Bearing  in  mind,  however,  that  the  ex- 
cavator is  required  to  exercise  only  reasonable  and  ordinary 
care,  It  may  be  that,  under  some  circumstances,  it  would  be 
unreasonable  to  require  him  to  take  upon  himself  the  burden 
of  temporarily  supporting,  or  providing  for  the  safety  of,  a 
building  subjected  to  a  peculiar  or  extraordinary  use.  We  are, 
therefore,  of  the  opinion  that,  ordinarily,  the  excavator  must 
take  notice  of  the  obvious  use  to  which  a  building  is  devoted 
and  govern  his  conduct  accordingly,  exercising  reasonable  and 
ordinary  care  for  its  safety  in  the  condition  in  which  he  finds 
it,  and  has  no  right  to  require  a  cessation,  during  the  period 
of  his  operations,  of  the  business,  carried  on  in  it. 

Another  ground  of  defense,  requiring  consideration  of  a  gen- 
eral principle,  is  that  the  acts  from  which  the  injury  resulted, 
were  done  by  independent  contractors.  Generally;  the  employer 
is  not  liable  for  the  wrongful  act  of  an  independent  contractor, 
but  there  are  exceptions  to  the  rule.  "If  the  injury  results 
directly  from  the  acts  called  for  or  rendered  necessary  by  the 
contract,  and  not  from  acts  which  are  merely  collateral  to  the 
contract,  the  employer  is  liable  as  if  he  had  himself  performed 
such  acts."  16  A.  &  E.  Enc.  Law  196.  If  the  employer 
actually  controls  the  manner  of  doing  the  work,  the  employ- 
ment is  not  independent.  Id.  187.  "A  person  or  corporation 
on  whom  positive  duties  are  imposed  by  law  cannot .  avoid 
liability  for  injuries  resulting  from  failure  to  perform  such 
duties,  by  employing  a  contractor  for  the  purpose ;  nor,  in  such 
case,  is  the  fact  that  the  injuries  resulted  from  the  contract^ir's 
negligence  a  defense."  Id.  197,  "It  has  been  decided  in  some 
cases  that  adjoining  owners  owe  certain  duties  to  each  other 
which  cannot  be  delegated  to  a  contractor.  So  it  has  been  held 
that  one  who  is  bound  to  remove  a  wall  to  avoid  injury  to 
neighboring  property  cannot  exempt  himself  from  liability  by 
making  a  contract  for  the  removal  of  the  wall."  Id.  200.  From 
the  conclusions  we  have  expressed,  concerning  the  duties  a  land 
owner  owes  to  a  neighbor  in  respect  to  his  buildings,  when 
making  improvements  on  his  adjoining  property,  it  might  follow 
that  these,  although  not  arising  out  of  any  right  of  property 
67  w.  Va. 
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in  the  adjacent  soil  are  non-assi^able.  Accordingly  it  has  . 
been  held  in  Maryland  that  cases  of  thin  kind  are  exceptional, 
and  that  the  employer  is  liable  if  the  resulting  injury  was  such 
as  might  have  been  anticipated  as  the  probable  consequence  of 
his  work  directed  to  be  done,  whether  he  prescribed  the  mode 
of  doing  the  work  or  not  Bonaparte  v.  Wiseman,  89  Md.  13. 
But,  if  cases  of  this  class  are  not  to  be  excepted  from  the  general 
rule,  on  the  ground  suggested,  the  employer  is  nevertheless 
liable,  when  the  contract  prescribes,  not  only  the  thing  to  be 
dcihe,  but  also  the  manner  in  'which  the  work  is  to  be  executed, 
and  the  contractor  does  it  in  the  manner  so  specified,  for  then 
the  will  of  the  employer  controls  and  he  directs  and  orders  the 
injurious  and  wrongful  act,  if  it  is  wrongful.  The  following 
building  contract  cases  clearly  enunciate  this  doctrine:  Aston 
T.  Nolan,  63  Cal.  369;  Maihiaa  v  Homer,  65  111.  484;  Watson 
Lodge  V.  Drake,  29  S.  W.  632;  Harrison  v.  Eiser,  79  Ga.  588. 
As  the  case  in  hand  falls  within  this  principle,  it  is  unnecessary 
to  carry  the  inquiry  further. 

Denial  of  right  of  recovery  is  also  based  on  the  fact  that  plsin- 
tifEs  were  only  tenants  of  the  building,  without  a  contract, 
fixing  a  definite  period  of  tenancy.  As  the  owner  of  property 
may,  by  a  lease  or  otherwise,  vest  in  strangers  rights  respecting 
it,  large  or  small,  according  to  his  own  will  and  pleasure,  and 
the  rights  so  vested  are  recognized  and  protected  by  law,  it 
would  be  inconsistent  and  illogical  to  say  a  lessee  of  a  building 
cannot  claim,  to  the  extent  of  his  interest  in  the  use  and  enjoy- 
ment thereof,  that  protection  which  the  law  extends  to  the 
owner.  Though  he  is  not  seized  of  a  freehold  estate  and  is  not 
owner  of  the  land  or  the  building,  his  right  of  enjoyment  of 
the  same  is  a  valuable  one,  protected  by  law,  as  is  also  his  term. 
Nor  does  it  seem  to,  us  that  there  is  any  difficulty,  on  principle, 
in  reaching  the  conclusion,  that  such  an  interest  may  be  vested 
in  respect  to  a  single  floor  or  room  of  a  building  or  that  a  right 
of  possession  and  use  under  a  verbal  lease  or  letting,  as  by  the 
month  or  at  will,  gives  a  right  of  protection.  These  circum- 
stances make  no  change  in  the  principle  involved.  The  utmost 
effect  they  can  have  is  to  vary  the  extent  of  the  interest  and 
BO  limit  the  right  of  recovery  in  respect  to  its  amount,  making 
it  commensurate  with,  and  restricting  it  to,  the  injury  done  to 
the  plaintiff,  which,  of  course,  cannot  exceed  his  interest  or 
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right.  If,  by  the  negligence  or  wrongful  act  of  tlie  adjoining 
owner,  a  stranger,  or  even  the  landlord,  he  is  deprived  of  his 
term,  the  law  gives  him  compensation  in  damages,  whether  the 
term  be  long  or  short,  and  if  he  occupies  as  a  tenant  at  will 
only,  he  should  have,  at  least,  nominal  damages,  for  his  right 
has  been  invaded  and  injured  or  destroyed.  Nor  is  any  reason 
perceived  why  he  should  not  be  permitted  to  recover  in  addition 
to  compensation  for  the  loss  of  his  term,  be  it  small  or  great, 
consequential  damages,  resulting  immediately  and  directly  from 
the  wrongful  act  done,  such  as  those  eroanatiog  from  the  lo'ss 
of  personal  property  on  the  premises.  Such  damages  ate  in  no 
sense  remote  and  speculative.  The  injury  is  the  direct,  im- 
mediate and  proximate  result  of  the  destruction  of  the  premises. 
These  views  are  fully  sustained  by  authority.  Bass  v.  West, 
110  Ga.  698;  Austin  v.  Railroad  Co..  25  N.  Y.  334;  Sievens  v. 
^rown,  14  111.  App.  173;  1  Cyc.  783;  Suth.  Dam.,  section  1012. 

In  view  of  what  has  been  said,  the  sufficiency  of  the  declara- 
tion is  apparent.  It  sets  forth  the  relation  of  the  adjoining 
owners,  the  interest  of  the  plaintiffs  as  tenants  of  the  second 
floor  of  the  building,  the  acts  done  by  the  defendant  and  says 
■  he,  by  himself,  agents,  employes  and  servants,  injuriously,  wrong- 
fully, earelessiy  and  negligently  dug  out  and  carried  away  the 
soil  immediately  adjoioing  the  west  wall  of  the  building  and 
made  a  deep  excavation  on  his  lot  the  whole  length  of  the 
building,  and  allowed  a  great  volume  of  water  to  stand  in  it  for 
about  six  days  by  means  of  which  the  building  -was  made  to 
fall  to  the  ground,  damaging  and  destroying  the  property  of 
the  plaintiffs  contained  therein.  No  defect  is  specified  in  the 
briefs.  There  ia  a  mere  general  criticism,  accompanied  by  a 
suggestion  that  consequential  damages  are  not  recoverable,  since 
no  term  is  alleged  and  defined,  giving  a  right  tj>  substantial 
damages  for  injury  thereto  or  destruction  thereof,  but  the  right 
to  nominal  damages  atone  clearly  sustains  the  declaration,  and 
we  have  no  hesitancy  in  saying  consequential  damages  are  recov- 
erable in  such  ease. 

The  defendant  owned  a  valuable  business  lot,  situate  in  Wil- 
liamson, facing  for  iifty  feet  on  Second  Avenue  and  running 
back  between  parallel  lines  to  an  alley,  a  distance  of  one  hnndred 
feet.  On  one  side  of  this  lot  was  the  property  of  one  White, 
a  two  story  brick,  on  the  other  side  was  the  property  of  the  plain- 
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tifib'  landlord,  Broneon,  coBsisting  of  a  lot  facing  the  Avenue 
for  twenty-five  feet  and  running  back  to  the  alley,  and  a  two 
Btory  brick  store  building  covered  the  entire  area  of  his  lot 
from  the  atreet  back  eighty-five  feet.  On  the  second  story  the 
plaintiffs  were  conducting  a  newspaper  bneiness  and  had  therein 
articles  weighing,  as 'testified  to  by  the  depot  agent,  17,216 
pounds.  The  large  printing  press  weighed  two  and  one-half 
tons.  The  Bronson  building  was  not  well  constructed.  Its 
foundations,  instead  of  being  placed  from  two  to  two  and  one-half 
feet  deep,  and  below  the  frost  line,  were  only  five  or  six  inches 
deep.  Water  backed  np  against  the  side  of  the  building  farthest 
ffway  from  defendant's  lot.  There  were  no  gutters  nor  down 
spouts,  the  water  running  down  on  all  sides  of  the  building.  The 
storms  saturated  the  walls  and  the  stagnant  water  the  founda- 
tions. There  was  found  an  old  crack  in  the  foundation  at  the 
rear  where  a  hydrant  was  allowed  to  waste  water,  showing  a  com- 
plete separation.  On  the  side  next  to  defendant's  lot,  the  wall 
was  seventeen  inches  thick  to  the  second  floor  and  only  twelve 
inches  from  the  first  story  up  and  on  the  other  side  only  twelve 
inches  from  the  bottom  of  first  story  to  the  top.  The  side  walls 
•were  not  anchored  together.  Only  two  anchors  were  found  in 
the  building.  The  experts  agreed  that  there  should  be  an  anchor 
for  every  fourth  or  fifth  joist  on  both  stories.  The  ofiGce  of 
these  anchors  is  to  prevent  the  walls  from  bulging  and  sep- 
arating,— to  hold  them  fast  together.  Again,  it  was  shown  that 
the  joists  had  no  pillars  or  other  supports,  and  extended  from 
one  wall  to  the  other,  a  distance  of  twenty-three  feet.  The 
joists  had  but  one  row  of  bridging,  when  the  witnesses  testified 
that  a  span  of  that  length  should  have  had  at  least  three  rows  of 
such  bridging.  The  bridging  unites  the  joists  and  makes  them 
all  rigid,  spikes  them  together  and  forms  braces  both  ways  so 
that  it  -ffill  distribute  the  load,  and  makes  it  is  of  one  body. 
In  other  words,  the  anchors  and  bridging  make  the  building  a 
unit  and  give  solidarity.  After  the  building  fell  it  appeared 
that  the  brick  were  practically  free  from  mortar  and/  the 
mortar  was  found  very  poor  in  quality,  mashing  easily  between 
the  fingers.  The  machinery,  when  in  motion,  caused  the  build- 
ing to  shake  so  that  people  on  the  second  story  would  feel  uneasy 
for  their  safety,  and  this  vibration  shook  loose  the  window 
panes  on  the  story  below. 
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The  defendant,  desiring  to  improve  his  lot,  employed  J.  B. 
Stewart,  a  well  known  architect  of  Huntington,  to  examine  the 
situation  and  prepare  plans  and  Bpecificatious  for  an  expeuEive 
building.  These  plans  provided  for  a  baeement  and  a  retaining 
wall  from  four  to  five  feet  distant  and  running  parallel  with 
BroQEon's  building.  This  wall  was  to  be  of  concrete.  He  em- 
ployed Tj-ree,  Greer,  Lambert  and  Williamson,  men  of  large 
eiperience  in  their  line  of  work,  to  do  the  excavating  and  put 
in  this  retaining  wall  and  other  concrete  work.  It  was  shown 
that  here  were  two  ways,  both  approved  methods,  whereby  the 
adjoining  building  could  he  protected.  One  was  T)y  shoring  up, 
or  underpinning,  the  building.  This  plan  involved  the  placing 
of  pillars  under  the  side  wall.  The  other  method  was  adopted, 
viz:  that  of  providing  a  retaining  wall.  The  contractors  put 
in  this  retaining  wall  in  sections.  As  the  trench  was  dug  the 
concrete  followed  and  the  wall  was  completed  in  perfect  condi- 
tion. The  retaining  wall  was  one  foot  thick  and  stood  four  or 
five  feet  from  the  Bronson  building.  A  similar  arrangement 
was  made  on  the  other  side,  next  to  the  White  building.  Then 
practically  all  the  earth  between  the  two  retaining  walls  was 
removed,  after  which  the  work  was  suspended  for  somp  time,  and 
frequent  rains  caused  considerable  water  to  collect  in  the  excava- 
tion. The  excavation  was  nine  or  ten  feet  deep.  About  twenty- 
one  days  after  the  completion  of  the  retaining  wall  on  the  Bron- 
son side,  the  building  fell. 

Further  description  of  the  retaining  wall  and  a  recital  of  the 
substance  of  a  portion  of  the  evidence  are  necessary  to  a  clear 
understanding  of  the  rulings  complained  of.  The  concrete  re- 
taining wall  ran  back  the  full  length  of  the  Bronson  building, 
distant  therefrom  four  or  five  feet.  It  then  turned  at  right 
angles  and  went  straight  to  the  rear  comer  of  the  building  and 
across  the  division'line  a  few  inches,  and  then,  turning  again  at 
right  angles,  went  straight  back  a  few  feet  beyond  said  comer. 
From  the  comer  back  to  the  terminus,  the  concrete  wall  was 
intended  as  a  foundation  wall  and  was  seventeen  inches  thick, 
corresponding  with  the  brick  wall  of  the  Bronson  building.  The 
balance  of  the  concrete  wall  wab  put  in  only  to  protect  the  Bron- 
son wall,  and  -was  only  twelve  inches  thick. 

The  work  was  done  according  to  plans,  prepared  by  an  architect 
at  the  instance  of  the  defendant.     The  man  who  did  the  ex- 
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cavating  was  paid  by  the  yard,  but  did  the  work  in  accordance 
with  plane,  handed  to  him  by  the  defendant  to  show  the  depth 
and  stakes  set  by  the  defendant's  engineer.  The  plans  called 
for  the  location  of  the  concrete  retaining  wall  four  feet  from 
the  Bronsob  wall  and  the  man  who  excavated  for  it  saye  he 
ent  tbe  trench  four  feet  from  said  wall. 

There  is  considerable  testimony,  tending  to  show  that  the 
building  gate  way  at  the  rear  comer,  to  which  the  excavation 
was  carried.  Walker,  one  of  the  plaintiffs,  says  he  was  at  work 
on  the  second  floor,  when  his  attention  was  directed  to  the  fact 
that  the  building  was  about  to  fall,  just  a  few  minutes  before  it 
actually  collapsed,  and  then  observed  the  top  sill  of  a  window  in 
that  comer  had  cracked  and  that  the  corner  was  sinking,  that 
the  wall  at  that  corner  slid  down  into  the  excavation,  and  that 
the  condition  of  the  window  showed  that  comer  was  sinking. 
Blackburn,  the  other  plaintiff,  says  substantially  the  same  thing, 
and,  further,  that  he  then  went  down  on  the  ground  near  that 
comer  and  watched  it,  until  the  building  fell,  observing  that 
it  began  to  give  way  at  that  point  and  the  bottom'  part  of  the 
wall  slid  into  the  excavation  and  the  top  fell  over  in  the-  opposite 
direction,  that  is,  from  the  excavation.  He  also  says  the  window, 
mentioned,  was  only  about  one  foot  from  that  comer.  The 
witness  Dudley  also  watched  that  comer  as  the  building  fell 
and  says  all  the 'walls  were  springing,  but  that  comer  "seemed 
to  be  giving  away  faster  than  any  other  part  of  the  atmcture" 
at  the  time  the  building  fell.  Palmer,  another  witness,  says 
"Well,  it  looked  as  if  the  back  comer  of  the  bujiding  was  going 
to  fall.  I  had  no  idea  that  the  whole  building  would  fall;" 
and,  further,  "At  first  it  looked  as  if  it  was  going  to  fall  over 
in  the  basement,  and  then  the  whole  wall  sunk  it  looked  like 
probably  from  the  front  to  the  back.  The  rear  end  sunk  faster 
than  the  front  end.  It  simk  in  that  corner  and  give  a  quick 
jump  towards  the  basement  and  the  wall  pitched  the  other  way. 
The  lower  end  of  it  slid  down,  but  the  wall  fell  the  other  way." 
J.  B.  Stewart,  defendant's  architect,  testifying  to  what  he 
observed  at  that  corner  after  the  fall  of  the  building,  said  "I 
think  a  flue  that  is  shown  there,  that  was  broken.  The  rest  of 
the  wall  was  standing."  The  question  he  was  answering  per- 
tained to  the  concrete  wall,  part  of  which  was  a  retaining  wall 
and  tbe  balance  a  foundation  wall  for  the  new  building.    Pur- 
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Buing  this  subject,  lie  said  "Bight  at  this  point  (indicating), 
right  near  the  BronBon  building,"  and,  again,  "When  thiB  build- 
ing went  down  this  fracture  right  there  and  right  there,  these 
two  points,  gave  way  and  this  piece  was  leaning  over  a  little 
bit,  enough  to  let  this  wall  down."  E.  C.  Greer  said  "Well,  thia 
wall  of  Bronson's  where  the  building  fell  had  slid  the  dirt  down 
about  two  feet,  and  the  retaining  wall  was  broken  in  two  laying 
over  in  the  cellar.  The  bottom  of  the  wall  was  standing  wliere 
it  was  put  in.  I  had  to  take  wedges  and  sledge  hammers  to  burst 
it  apart  and  get  it  out  of  there."  The  concrete  fonndation  wall, 
back  of  the  Bronson  comer,  was  uninjured  and  afterwards  used 
for  the  purpose  for  which  it  had  been  put  in.  At  this  comer, 
the  retaining  wall  ended  and  the  foundation  wall  began  and 
ran  on  back  of  the  Bronson  building. 

Exception  was  taken  to  the  action  of  the  court  in  refusing 
twelve  instmctions  asked  for  by  the  defendant.  Instructions 
Nob.  1,  3  and  5  are  binding  and  proceed  upon  the  theory  of 
no  right  of  recovery  in  the  plaintiff,  if,  in  the  opinion  of  the 
jury,  the  excavation  Vould  not  have  caused  the  soil  to  cave  in 
or  fall  away  by  its  own  weight.  They  -would  have  relieved  the 
defendant  of  any  duty  to  exercise  care  and  caution  for  the  safety 
of  the  building.  There  is  a  reference  to  care  and  prudence  in 
Nos.  1  and  2,  but  not  in  respect  to  the  safety  of  the  building. 
They  would  have  denied  right  of  recovery,  if  the  jury  had  found 
the  excavation  was  made  in  an  ordinary  prudent  manner.  They 
should  have  said  "and  with  resBonahle  care  and  caution  for  the 
safety  of  the  adjacent  building"  or  something  else  Bufficient  to 
direct  the  attention  of  the  jury  to  the  duty  resting  upon  the 
defendant  to  exercise  such  care  for  the  safety  of  the  building. 
That  they  were  improper  is  obvious,  since  they  leave  out  an 
important  element,  and  would  have  tended  to  mielead  the  jury. 
No.  2  puts  in  the  additional  elemeiit  of  actual  knowledge  of  the 
beginning  and  progress  of  the  work  by  the  plaintiffs.  As  we 
have  shown,  neither  actual  nor  formal  notice,  given  by  the 
defendant  himself,  would  have  relieved  him  of  liability  for 
negligence  and  unskilfulness.  No.  5  would  have  denied  right 
of  recovery  if  the  adjacent  land  would  not  have  fallen  without 
a  building  on  it.  Under  the  conclusions  already  expressed,  it 
was  wrong.  The  object  of  instruction  No.  6  was  to  impress 
upon  the  jury  the  failure  of  the  excavation  to  injure  another 
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building  adjoiniiig  the  lot  on  the  othei  side.  This  was  not 
permiseible.  That  the  other  building  iraB  not  injured  was  a 
fact  in  evidence  foi  the  consideration  of  the  jury.  A  reference 
to  it  in  an  inetmction  could  hare  had  no  otiier  effect  than  to 
give  it  peculiar  weight,  and  ioBtructions  bearing  on  the  weight 
of  evidence  are  objectionable.  "BeeideB,  the  proof  ahows  the 
excavation  was  not  made  so  cloee  to  the  other  building  as  it  was 
to  the  one  that  fell  and  that  the  retaining  wall  on  that  side 
was  heavier.  Instructions  Nos.  8  and  17  were  binding  and  pro- 
ceeded upon  the  theory  of  contributory  negligence  oq  the  part  of 
the  owner  of  the  injured  building  in  that  the  drainage  from  the 
roof  •W&a  not  bo  arranged  as  to  prevent  the  water  from  the  roof 
from  draining  or  running  into  the  excavation,  and  other  defects 
in  the  building  and  the  use  made  of  it.  These  were  circum- 
stances imposing  added  or  increased  duty  upon  the  excavator. 
Imperfect  construction  or  arrangement  or  the  bad  condition  of 
the  adjacent  building  does  not  relieve  the  excavator  from  duty 
in  the  premises.  He  must  deal  with  it  as  he  finds  it,  exercising 
such  ordinary  care  and  caution  as  the  circumstances  and  condi- 
tions suggest.  Under  some  circumstances,  defects  in  the  injured 
building  may  have  the  effect  of  mitigating  the  damages,  but  not 
of  relieving  the  excavator  from  duty.  In  other  words,  th^y  do 
not  bar  recovery.  The  court  properly  refused  these  instructions 
for  another  reason.  No,  16,  given,  covered  the  subject  matter 
of-both.  Instructions  Nos,  10,  11  and  IS  were  intended  to 
exonerate  the  defendant  on  the  ground  of  liability  on  the  part 
of  the  persons  employed  by  him  to  do  the  work  as  independent 
contractors.  We  have  already  shown  that  the  employer,  by  the 
terms  of  the  contract,  had  directed  what  was  done  and  prescribed 
the  manner  of  doing  it.  Greer,  who  dug  the  trench  for  the 
retaining  wall,  and  other  parties  who  followed  him  up  with  the 
concrete,  had  no  discretion,  and  there  is  no  evidence  that  they 
departed  from  the  plan,  given  them,  or  the  stakes,  set  in  the 
ground.  Instructions  No.  7  and  14  were  violative  of  the  prin- 
ciple applied  in  disposing  of  Nob,  8  and  17.  They  would  have 
told  the  jury  that  if  they  believed  the  running  of  jnacbinery  in 
the  building  was  a  concurrent  and  contributory  cause  of  the 
injury  with  the  excavation  and  were  unable  to  say  which  actually 
caused  it,  or  should  believe  the  former  caused  it,  they  should 
find  for  the  defendant.    To  what  has  been  said  on  thia  subject 
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it  may  be  added  that  these  instructiiine  are  confusing  and  mis- 
leading in  this.  Thej  ignore  the  dnty  to  use  care  for  the  safety 
of  the  bnilding.  They  should  have  presented  the  inquiry  as  to 
whether  the  defendant  exercised  reasonable  care  for  the  safety 
of  the  building  in  the  condition  in  which  it  was  and  subjected 
to  the  use  to  which  it  was  devoted.  Knowledge  or  ignorance, 
on  the  part  of  the  defendant,  of  the  use  of  machinery  in  the 
building,  is  not  adverted  to  by  them.  They  are  entirely  too 
narrow  as  well  as  otherwise  misleading. 

Defendant's  instruction  No,  15  should  have  been  given.  It 
was  intended  to  inform  the  jury  that  unless  the  injury  was  the 
natural  and  probable  consequence  of  negligence  or  a  wrongful 
act  on  the  part  of  the  defendant  and  such  consequence  ought 
to  have  been  foreseen  by  him  in  the  light  of  the  attending  cir- 
cumstances they  must  find  for  the  defendant.  This  proposition 
was  not  submitted  in  any  otlier  instruction.  It  is  absolutely 
sound,  and  no  ground  upon  which  it  could  properly  have  been 
refused  is  perceived, 

PlaintifEs'  instructions  Nos.  1,  3  and  4  are  complained  of. 
The  last  one  is  good,  but  the  others  are  too  indefinite  in  respect 
to  the  degree  of  care  exacted.  No.  1  told  the  jury  the  defendant 
was  bound  "to  take  proper  care  to  avoid  injury  to  the  structures 
on  adjoining  land"  and  Xo.  2  that  he  must  use  "due  care  and 
skill  •  "  "  BO  as"  not  to  damage  the  building."  He  is  not 
a  guarantor  of  the  safety  of  thchuilding,  and  the  estent  of  his 
duty  is  to  exercise  reasonable  and  ordinary  care  for  iis  safety, 
in  view  of  all  the  circumstances,  known  to  him  or  which  he  ought 
to  have  known.  If  the  owner  of  the  building  desires  further 
protection  for  it,  he  must  furnish  it  himself.  The  instructions, 
as  given,  allowed  the  jury  too  much  latitude.  Thoy  would  have 
construed  the  instructions  to  mean  that  the  excavator  must  pro- 
tect the  buildings  at  all  hazards,  and  make  them  absolutely  safe. 
In  view  of  the  failure  of  the  defendant  to  have  the  degree  of 
care  defined,  as  he  could  have  done,  we  would  probably  not 
reverse  for  this,  if  it  were  the  only  error,  but,  as  the  judgment 
must  be  reversed  for  another  reason,  we  sustain  the  exception 
to  these  two  instructions. 

Bills  of  exception  furnish  grounds  for  numerous  complaints, 

concerning  the  admission  and  exclusion  of  evidence.    The  opinion 

of  Walker,  one  of  the  plaintiffs,  as  to  what  caused  the  building 
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to  fall,  was  admitted.  By  reference  to  the  BubBtance  of  Walker's 
testimony,  hereinbefore  set  out,  it  will  be  seen  that  he  waa 
giving  more  than  a  mere  opinion.  He  was  Btating  an  impression,  a 
conclusion  or  conviction,  produced  by  what  he  saw  on  the  occasion 
of  the  fall  and  immediately  afterward  on  ao  examination  of  the 
premises.  It  is  fair  to  say  he  could  neither  recollect,  nor 
accurately  state,  all  he  observed,  so  as  to  get  it  before  the  jury. 
Having  more  knowledge  of  the  facts  than  the  jury  could  possibly 
obtain,  he  was  within  the  exception  to  the  rule  againat  opinion 
evidence,  Kunst  v.  Orafton,  decided  at  this  term,  A  witness 
was  permitted  to  testify  as  to  the  condition  of  the  macliinery 
and  type  after  the  fall  of  the  building.  The  objection  to  this 
rests  upon  the  view,  entertained  by  counsel,  that  no  recovery 
of  consequential  damages  could  be  had.  It  ■  is  obviously  un- 
tenable. The  admission  in  evidence  of  a  conversation  between 
the  defendant  and  Bronson,  the  ovraer  of  the  building,  while 
the  work  ■was  going  on  is  another  ground  of  complaint.  This 
pertains  to  an  admonition  or  warning  given  the  defendant  by 
the  owner  of  the  building.  If  it  occurred,  it  directed  the  atten- 
tion of  the  defendaijt  to  the  character  of  the  work  he  was  doing, 
and  might  be  regarded  by  the  jury  as  an  express  demand  that 
he  exercise  more  care.  It  may  not  have  been  highly  material, 
but  no  error  is  perceived  in  the  admission  of  it. 

The  depositions  of  certain  expert  witnesses  were  taken  in 
advance  of  the  trial  and  read  in  evidence.  Hypothetical  ques- 
tions having  been  propounded  to  the  witnesHes  and  answered, 
their  answers  in  the  depositions  were  admitted  over  objection  of 
the  defendant.  It  is  said  the  opinions  of  these  witnesses  could 
not  properly  be  taken  in  that  way,  because  the  evidence  of  the 
facts  embodied  Jn  the  questions  had  not  then  been  introduced. 
It  was  subsequently  introduced,  however,  in  the  trial  in  which 
the  answers  were  introduced.  No' authority  is  shown,  holding 
it  improper  and  inadmissible  to  anticipate  the  introduction  of 
evidence.  Those  submitted  for  the  proposition  do  not  sustain 
it.  They  say  opinionfl  of  expert  witnesseB  must  be  based  upon 
evidence,  but  not  that  the  introduction  of  the  evidence  must 
precede  the  taking  of  the  expert  opinions.  Failure  to  introduce 
it  on  the  trial  would  render  the  opinions,  based  on  assumed 
facts,  inadmissible  of  course;  but  no  instance  of  failure  in 
thie  respect  is  perceived.    The  proposition  contended  for  would 
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render  it  imposaible  ever  to  obtain  the  benefit  of  an  expert 
opinion  by  means  of  a  depoBition. 

Objection  vas  made  to  testimony  relating  to  the  condition 
of  the  weather  at  the  time  the  excavation  was  made.  This 
was  obviously  material,  relevant  and  proper,  since  what  would 
be  prudent  and  careful  operation  in  dry  weather  might  be  reck- 
less and  negligent  in  wet  weather,  softening  and  weakening  the 
soil. 

The  court  refused  to  permit  a  witness  to  state  whether  the 
plan  prepared  by  the  architect  made  reasonable  and  ordinary 
provision  for  the  safety  of  the  building;  another,  to  give  his 
opinion  as  to  the  effect  of  the  operation  of  machinery  in  the 
building;  another,  the  man  who  did  the  actual  work,  to  give 
his  opinion  as  to  whether  the  work  was  done  in  a  safe  and 
prudent  way;  and  another,  as  to  whether  the  retaining  wall  built 
was  sufficient  to  protect  the  building,  and  whether  the  work 
was  done  in  an  ordinarily  prudent  way.  In  none  of  these 
instances,  did  the  defendant  indicate  what  the  answers  to  the 
questions  would  have  been.  No  authority  need  be  cited  to  show 
the  inability  of  this  Court  to  reverse  a  judgment,  for  rejection 
of  evidence,  when  the  record  fails  to  Bhow  what  the  rejected 
evidence  was.  We  cannot  assume  the  answers  to  those  questions 
would  have  been  favorable  to  the  defendant. 

Evidence  of  the  terms  of  the  contract  between  the  defendant 
and  tlie  man  who  did  the  excavating  was  rejected.  We  have 
already  shown  he  was  employed  only  to  dig  in  the  manner 
prescribed  by  the  defendant's  plans  and  directions.  For  this 
reason,  the  rejected  evidence  did  not  constitute  any  ground  of 
defense,  though  it  would  have  been  admissible  for  the  plaintiff. 
and  the  ruling  was,  therefore,  not  prejudicial.  The  action  of 
the  court  in  striking  out  testimony  of  the  defendant  to  the 
effect  that  the  business  of  the  man  whom  he  had  employed  to  do 
the  excavating  was  "excavating  dirt"  was  harmless  for  the  same 
reason. 

Exclusion  of  the  plans  and  specifications  is  the  ground  of 
further  complaint.  There  was  no  error  in  this.  The  defendant 
had  already  introduced  a  blue  print  of  all  of  the  plans  that  was 
material  or  shown  to  be  material,  namely,  the  ground  plan, 
showing  the  temporary  retaining  wall. 

For  the  error  in  rejecting  defendant's  instruction  No.  15, 
67  w.  v«. 
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the  judgment  must  be  reversed,  the  verdict  set  aside  and  the  case 
lemacded  for  a  new  trial. 

ON  PETITION  FOB  BE-HKABING. 

In  the  petition  for  re-hearing,  it  is  strongly  urged  that  the 
trespass  to  the  soil  vas  an  invasion  of  an  absolue  right  of  the 
plaintiffs,  imposing  liability  in  any  event,  whether  done  negli- 
gently or  carefully,  and  that,  therefore,  the  court  properly 
refused  instruction  No.  15,  applying  a  rule  of  negligence.  It 
suffices  to  say,  in  reply  to  this,  that  the  plaintiffs  had  no  interest 
in  the  soil.  They  were  mere  tenants  of  the  second  floor  of  the 
building,  wrongfully  injured,  if  at  all,  by  failure  to  exercise 
Teasonable  care  for  the  safety  of  the  building. 

As  the' general  principles  declared  here  are  favorable  to  the 
defendants  in  error  and  their  judgment  is  reversed  merely  for 
refusal  of  an  instruction,  they  complain  of  the  adjudication  of 
costs  against  them  in  this  Court.  It  may  be  that,  owing  to  the 
magnitude  of  the  recoi^  the  costs  here  will  almost  equal  their 
recovery,  in  case  they  finally  prevail  in  the  litigation,  but  we 
are  unable  to  perceive,  in  this  circumstance,  any  reason  for  a 
departure  from  the  statutory  rule,  giving  costs  to  the  party 
substantially  prevailing  in  this  Court.  It  is  the  result  of  the 
litigation,  not  the  reasoning  of  the  Court  nor  the  importance  of 
the  principles  involved  or  decided,  that  determines  the  liability 
for  costs. 

A  cross-assignment  of  error,  not  noticed  in  the  opinion,  is 
made  one  of  the  grounds  of  the  application  for  a  re-hearing, 
but,  as  the  judgment  has  been  reversed  on  other  grounds,  and 
the  subject  matter  of  the  cross-assignment  can  be  important  only 
on  the  new  trial,  it  may  be  disposed  of  on  this  petition,  without 
a  re-hearing.  On  a  very  large  part  of  the  property  injured  and 
destroyed,  there  was  a  deed  of  trust,  securing  the  payment  of 
purchase  money,  in  which  A.  C.  Pinson  was  the  trustee.  At 
the  time  of  the  trial  of  this  case,  he  had  another  action  pending 
for  damages  to  the  property  covered  by  said  deed  of  trust. 
Having  proven  that  fact  in  the  case,  the  defendant  moved  the 
court  to  exclude  all  evidence,  relating  to  that  part  of  the  prop- 
erty, and  direct  the  jury  not  to  find  any  damages  on  account 
thereof,  and  the  court  sustained  the  motion.  Pinson's  action 
67  w.  v«. 
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was  second  in  point  of  time,  wnce  the  declaration  in  this  one 
was  filed  in  December,  1906,  and  the  summons  in  his  was  ieaued 
March  8,  1907.  "The  original  or  first  suit  cannot  be  abated 
by  a  plea  that  another  action  for  the  same  cause  was  afterward 
commenced."  1  Cyc.  45,  citing  numerous  decisions  for  the 
proposition.  This  seems  to  be  decisive  of  the  question  raised  by 
the  exception,  the  court  having  excluded  the  evidence,  because 
of  the  pendency  of  another  suit,  and,  apparently,  not  because  of 
supposed  inability  of  the  plaintiffs  to  sue,  the  legal  title  to  the 
property  being  in  the  trustee,  and  they  having  only  an  equitable 
title.  However,  this  question  is  suggested  in  the  briefs  and 
should  be  decided. 

That  an  equitable  owner  of  personal  property  in  possession 
thereof  may  sue  a  stranger,  in  trespass  on  the  case,  for  an  injury 
done  to  it  by  him,  seems  to  be  well  sustained  by  both  reason 
and  authority.  Independent  of  his  equitable  title,  he  has  a 
special  title  or  interest,  his  right  to  possession  and  use,  which  is 
invaded  to  his  injury,  and  the  gist  of  the  action  is  injury  to  the 
possession.  Clay  v.  City  of  St  Albam,  43  W.  Va.  539;  Wilson 
V.  Phoenix  Powder  Mfg  Co.,  41  W.  Va.  413;  1  Chitty  PL 
{11  Am.  Ed.)  60-64;  Sutherknd  on  Dam.,  section  1097.  From 
these  conclusions.  It  follows  that  the  court  erred  in  excluding 
this  evidence. 

We  deem  it  unnecessary  to  enter  upon  an  inquiry  as  to  the 
quantum  of  damages  such  an  owner  may  recover,  or  the  effect 
of  an  adjudication  in  the  second  suit  before  judgment  in  the 
first,  since  the  record  does  not  disclose  what  has  been  done  in 
the  other  action.  For  all  we  can  see,  it  may  have  been  disposed 
of  by  this  time.  But  the  authorities  here  cited  clearly  indicate 
the  rights  of  the  parties  unddr  all  possible  circumstances. 

We  refuse  a  re-hearing. 

Reversed  and  Remanded  for  New  Trial. 
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CHARLESTON. 

BlFPL£  V.  SKIMNEB. 

Decided  February  15,  1910. 

1.  Ejectment— Eui'Ience — Title  in  Plaintiff. 

In  ejectment  It  Bufflces  afOrmatlTely  for  the  plaintiff  to  show  a 
recoverable  legal  title  In  himself  for  tbe  land  In  controversy. 

2.  Adversr  Possbsston — Effect — Vetting  Title. 

Selzen  or  possession  of  land,  adveree  to  all,  for  the  length  of 
time  of  the  statutory  bar  to  real  actions,  vests  title  In  the  party 
who  has  been  bo  possessed.    It  makes  recoverable  legal  title. 

3.  EjECTMEHTV-^utfience — Title  of  Btate. 

A  plaintiff  In  ejectment  itho  relics  upon  title  by  adverse  pos- 
session need  not  affirmatively  prove  that  the  state  has  no  title 
to  the  land. 

4.  Adtebsk  POBSESSfo:? — Presumption  of  Grant. 

Where  there  has  been  a  holding  of  land  with  all  the  essentials 
of  adverHe  possession  for  the  period  of  the  statutory  iNtr  to 
real  actions  a  grant  is  presumed. 

5.  PBEaUMFTION    OP    OBATIT. 

So  Jar  bi  the  principles  herein  enunidated  conflict  with  the 
sixth  point  of  the  syilabus  In  Witlen  v.  St.  Clair,  27  W.  Va.  762. 
the  latter  is  disapproved. 

6.  Qdaebk. 

Does  statute  of  limitations  run  against  state  as  to  Its  lands? 
See  note  by  Judge  B&akkoit. 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  John  S.  Biffle  against  K.  L.  Skinner.  Judgment 
for  plaintiff,  and  defendant  brings  enor. 

Affirmed. 
Linn  £  Bland,  for  plaintiff  in  error. 
W.  W.  Brannon  and  E.  A.  Bratmon,,  for  defendant  in  error. 

Robinson,  Phesidekt  : 

In  this  action  of  ejectment,  the  plaintiff,  by  the  verdict  of  a 
jury,  has  judgment  for  a  fee  simple  estate  io  153  acres  of  land. 
In  seeking  to  overthrow  the  judgment  defendant  insists  that 
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the  evidence  established  more  than  ten  yesrs  adverse  possesaioa 
on  his  part,  thereby  barring  plaintiff  from  recovery  against 
him;  and  that,  at  any  rate,  plaintifF  did  not  show  such  title  in 
himself  ae  that  upon  which  he  could  recover. 

Plaintiff  relies  upon  a  deed  from  Camden  and  Arnold,  made 
to  him  in  1875,  and  complete  possession  thereunder  since  that 
time.  Defendant  relies  upon  a  deed  from  another  source,  made 
to  him  in  1890.  £ach  deed  clearly  calls  for  a  tract  adjacent  to 
that  called  for  in  the  other.  They  each  call  for  the  line  of  an 
old  survey  which,  properly  located,  is  the  division  line  between 
them.  Upon  the  faces  of  the  two  deeds  there  is  no  conflict. 
Looking  to  the  deeds,  there  is  no  overlap  or  interlock.  But  in 
actual  contest  there  is  a  disputed  strip.  The  dispute  has  arisen 
because  of  different  claims  as  to  the  proper  location  of  the  line 
of  the  old  survey  separating  the  tracts.  Plaintiff  insists  that 
defendant  has  crossed  over  this  division  line  and  encroached  upon 
his  land.    To  oust  him  therefrom  this  suit  was  instituted. 

Neither  party  relies  upon  perfect  chain  of  paper  title;  both 
rely  upon  possession.  Plaintiff  says  that  his  possession  of  land 
under  his  deed  has  extended  to  the  true  boundaries  called  for 
by  that  deed  and  has  embraced  the  land  in  controversy,  and  that 
defendant  has  not  had  such  possession  of  the  disputed  strip  as 
would  bar  plaintiff  from  its  recovery.  Defendant  says  that  bis 
deed  calls  for  the  strip ;  and  that,  in  any  event,  he  now  owns  it 
by  reason  of  more  than  ten  years  adverse  possession. 

The  jury  found  that  plaintiff's  claims  were  supported  by  the 
evidence.  The  evidence  as  to  the  true  location  of  the  line,  poases- 
Bion  by  defendant,  the  character,  of  that  possession,  and  other 
material  matters  relating  to  the  issue,  is  conflicting.  It  is  oral 
testimony  of  witnesses  in  the  presence  of  the  jury.  In  such 
case  we  have  no  power  to  invade  the  province  of  the  jury  by 
disturbing  the  verdict  on  the  alleged  ground  that  it  is  contrary 
to  the  evidence. 

Has  the  plaintiff  shown  a  title  sufficient  for  recovery?  The 
jury  has  afBrmed  by  its  verdict  his  claim  that  he  has  been  in 
possession  for  27  years,  under  color  of  title,  adverse  to  all  others. 
Is  that  finding  of  fact  such  a  showing  of  title  as  will  enable 
plaintiff  to  recover  in  ejectment?  The  plaintiff  must  recover  ■ 
on  the  strength  of  his  title  alone.  In  ejectment  this  proposition 
is  fundamental.  But  what  are  the  essentials  of  strength  of  title 
67  W.  Vi. 
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sufficient  to  Biipport  ejectment?  What  makes  a  case  for  a  plain- 
tiff in  ejectment?  Must  he  affirmatively,  as  is  sometimes  loosely 
said,  show  title  against  all  the  world?  If  he  most  do  so,  it 
is  strange  practice  that  calls  upon  him  so  to  negative  the  validity 
or  existence  of  all  other  claims  to  the  land  but  his  own.  The 
plaintiff,  to  recover,  must  show  a  legal  title  to  the  land.  He 
must  prove  a  legal  title  that  has  the  strength  to  prevail  over  the 
title  relied  upon  by  defendant  or  proved  by  defendant  to  be  out- 
standing in  a  third  party.  But  only  to  that  extent  is  the  burden 
of  showing  title  upon  the  plaintiff.  He  is  not  obliged  to 
eliminate  from  consideration  the  possibility  of  a  better  title 
than  his,  unless  the  defendant  presents  it.  Ejectment  is  a 
contest  between  the  parties,  as  is  any  other  action.  The  action 
binds  only  the  parties  to  it.  And  when  the  plaintiff  proves 
a  title  in  himself,  having  the  elements  of  strength  sufficient  for 
recovery,  he  may  rely  upon  it  and  recover  thereby  unless  the 
defendant  shows  that  a  better  title  exiEts  either  in  himself 
or  anotiier.  That  he  must  show  title  against  all  the  world  means 
simply  that  he  must  show  a  legal  title  better  than  any  other 
presented  against  it  on  the  trial.  It  does  not  mean  that  he  must 
do  more  affirmatively  than  show  that  he  has  a  recoverable  legal 
title  to  the  land  in  controversy. 

The  expression  that  a  title  against  all  the  world  must  be  shown 
by  a  plaintifE  in  ejectment  has  evidently  led  to  a  belief  by  some 
that  it  is  always  incumbent  on  the  part  of  such  plaintiff  to 
show  that  title  has  been  granted  by  the  commonwealth.  The 
rule  that  title  must  be  traced  to  the  commonwealth  has  been 
carried  to  an  extent  that  is  not  justified  by  reason  nor  by  the 
purpose  for  which  such  tracing  is  ever  required.  In  ejectment, 
it  is  required  that  the  plaintiff  trace  title  to  the  commonwealth 
if  he  relies  alone  on  paper  title.  But,  the  rule  of  tracing  title 
to  its  original  fountain,  the  sovereignty  of  the  soil,  properly 
pertains  only  to  a  showing  of  paper  title — a  reliance  ou  paper 
title  alone.  Even  in  such  case,  presumptionB  may  be  established 
which  sometimes  suffice  to  do  away  with  the  showing  of  a  com- 
plete chain  of  documents.  It  must  be  so,  otherwise  valid 
titles  and  vested  rights  will  be  lost  by  long  lapse  of  time  in- 
curring changes  which  produce  the  loss  of  records  and  evidence. 
So  where  a  plaintiff  in  ejectment  relies  wholly  upon  paper  title, 
upon  deed  without  possession,  he  must  show  the  chain  taking 
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the  title  to  its  origin.  It  requires  this  showing  to  vouch  strength 
in  the  title  and  to  make  it  a  prima  fade  legal  one  sufficient  for 
recovery.  But  where  a  plaintiff  can  rely  on  other  than,  a  paper 
title  it  ia  not  so.  He  need  not  trace  title  to  the  commonwealth. 
Where  there  is  seizen  or  possession  under  claim  of  title  there  is 
always  presumption  of  title.  Tylet  on  Ejectment  and  Adverse 
Enjoyment  78;  3  Wigmore  on  Evidence,  section  1779;  Teass  v. 
St.  Albans,  38  W.  Va.  1.  "So  the  uninterrupted  enjoyment 
of  property  or  privileges  for  a  long  space  of  time  raises  a  pre- 
sumption of  legal  right."  Starkie  on  Evidence  (lOth  Amer. 
Ed.),  marginal  page  75.  And  when  that  seizen  or  possession 
ia  of  the  length  of  time  to  bar  recovery,  it  presumptively  vests 
title  in  the  party  who  has  been  possessed.  It  makes  good  legal 
title  upon  the  showing  of  which  one  may  recover.  It  makes  a 
prima  fade  showing  of  title.  True  it  may  not  be  sufficient  to 
avail  agajnat  all  the  world,  but  it  avails  in  ejectment  until  the 
defendant  overthrows  it.  There  has  been  a  failure  in  some  of 
the  decisions  to  distinguish  between  the  essentials  of  proof  of 
paper  title  and  the  essentials  of  proof  of  title  by  the  presump- 
tion arising  from  long  continued  seizen.  It  suffices,  however,  to 
enunciate  true  principles  without  particularly  referring  to  all 
the  instances  in  which  they  have  been  overlooked. 

In  the  case  under  consideration,  it  is  maintained  that  one  may 
not  recover  in  ejectment  upon  proof  of  adverse  possession,  unless 
he  shows  that  at  some  time  the  state  granted  the  land  or  that 
there  has  been  that  which  would  cause  a  transfer  of  the  state's 
title  under  Art.  XIII  of  the  Constitution — ten  yeara  adverse 
possession  and  payment  of  the  taxes  for  five  years.  In  support 
of  this  contention  we  are  cited  to  Witten  v.  St.  Clear,  27  W.  Va. 
763,  which  we  admit  sanctions  it.  But  such  view  seems  un- 
reasonable, unwarranted,  and  unsound.  Shall  a  plaintiif  in 
ejectment  be  required  to  show  more  than  the  affirmative  of  the 
legal  title  upon  which  he  relies  ?  Shall  he  be  required  to  provide 
in  proof  against  the  mere  contingency  that  the  state  may  not 
have  granted  the  land  or  that  the  state  may  have  title  by 
forfeiture?  What  if  there  has  been  an  actual  grant,  the  title 
resting  on  which  has  never  been  forfeited?  Why  cause  the 
plaintiff  to  prove  all  the  essentials  of  a  transfer  to  him  under 
the  Constitution  when  there  could  be  no  transfer  if  the  state  had 
no  title?    More  reasonable  would  it  be  to  require  him  to  show 
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that  title  is  actually  out  of  the  state.  Yet  suppose  that  the 
state,  or  the  Commonirealth  of  Virginia,  never  at  say  time  had 
title,  that  the  land  was  granted  before  the  existence  of  either, 
as  may  be  true  in  counties  where  ancient  grants  from  the  crown 
or  lord  of  the  fee  were  made  before  our  independence.  In  such 
case  shall  plaintiff,  though  resting  upon  long  and  good  adverse 
possession,  be  required  to  delve  into  the  secret  recesses  of  the 
past  to  find  such  grant,  or,  failing  to  find  it,  be  required  to 
prove  the  essentials  of  a  transfer  under  our  Constitution  which 
could  not  have  taken  place  because  such  granted  title  waa 
actually  outstanding  and  not  forfeited?  In  following  such  a 
rule  for  proof  of  title,  one  may  be  permitted  to  rely  on  a  taking 
of  the  state's  title  that  never  occurred.  If  there  is  an  outstand- 
ing title  in  the  state,  why  should  not  the  defendant  show  it? 
State  titles  are  rare  at  this  late  day  compared  with  the  great 
mass  of  individual  titles  existing  in  our  now  old  settled  country. 
Why  attach  such  importance  to  a  grant  from  the  state,  disre- 
garding all  presumption  of  grant  that  must  exist  by  the  very 
nature  of  things?  The  state  is  not  a  party  to  the  action,  nor 
bound  by  it.  Why  not  as  well  require  a  plaintiff  who  relies 
on  perfect  chain  of  paper  title,  to  prove  that  the  state  has  not 
acquired  title  by  forfeiture  for  non-payment  of  taxes?  Title 
in  the  state  by  forfeiture  is  more  probable  than  original  title 
in  the  state.  Yet  it  is  universally  the  rule  that  the  defendant 
must  show  outstanding  title  by  forfeiture.  The  plaintiff,  we  say, 
by  the  showing  of  adverse  possession  for  a  length  of  time  which 
under  the  law  vests  one  with,  title,  sufficiently  negatives  all  out- 
standing title  and  raises  in  his  favor  the  presumption  of  a  grant. 
He  makes  a  prima  fade  case.  It  remains  for  the  defendant 
to  overthrow  it.  "Where  an  adverse  possession  is  shown,  the 
burden  is  on  the  true  owner  to  show  why  it  should  not  be 
operative  against  him,  such  as  that  he  was  within  some  exception 
contained  in  the  statute,  or  that  during  a  necessary  period  of 
the  poesession  the  title  to  the  land  waa  in  the  government." 
8  Enc.  L.  &  P.,  576. 

It  ie  elementary  law  that  where  there  ia  possession  there  is 
usually  presumption  of  title.  3  Washburn  on  Real  Property, 
section  1945.  That  presumption  is  a  legal  one;  it  suffices  for 
proof  and  avoids  the  necessity  of  evidence  until  it  is  rebutted. 
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4  Wigmore  on  Evidence,  section  3515.  And  the  presumption 
of  title  in  an  adverse  holding  of  land  for  the  statutory  period 
that  bars  other  claimants  therefrom  surely  suffices  to  take  the 
place  of  proof  on  the  parf  of  a  plaintiff  in  ejectment,  if  he 
sees  fit  to  rely  on  it  and  take  the  risk  of  its  being  rebutted. 
There  can  be  nothing  unreasonable  in  this  view;  it  is  plainly 
consistent  with  the  force  of  legal  presumptions  in  the  trial  of 
other  actions.  This  presumption  of  title  that  accompanies  an 
adverse  holding  necessarily  implies  a  grant  originally  from  the 
sovereignty,  since  the  title  presumed  must  have  that  origin. 
And  smce  a  grant  from  the  state  is  presumed,  the  claim  that  the 
statute  of  limitations  does  not  run  against  the  state  unless  pay- 
ment of  taxes  is  shown  is  immaterial.  That  question  need  not 
be  considered.  Again  we  say,  the  state  is  not  a  party.  The 
contest  is  between  individuals.  "Title  may  be  acquired  by  grant 
or  by  adverse  possession.  The  latter  is  a  prescriptive  title  or 
right  presupposing  a  valid  grant,  and  deriving  its  strength  and 
virtue  from  the  statute  of  limitations,  barring  the  remedy." 
Camden-  v.  Lumber  Co.,  59  W.  Va.  157.  Grants  from  the 
commonwealth  long  ago  were  presumed,  and  such  presumptions 
given  force.  Since  our  country  is  now  completely  settled  and 
greatly  prosperous,  there  is  certainly  the  more  reason  for  pre- 
suming that  title  is  not  still  in  the  state.  In  1808,  more  than 
a  century  ago,  Judge  Tucker  wrote:  "Presumptions  in  favor 
of  long  and  peaceable  possession,  that  there  has  been  a  grant, 
must,  at  no  very  long  period  hereafter,  be  absolutely  necessary 
to  be  made,  on  almost  all  occasions,  in  consequence  of  the 
operation  of  our  law  of  descents."  Archer  v.  Saddler,  3  H.  &  M. 
370.  In  the  same  case.  Judge  Eoane  mentioned,  in  referring 
to  the  reasonableness  for  the  recognition  of  presumption  that 
the  state  had  not  title,  the  improbability  that  at  that  time  and 
in  the  settled  section  from  which  the  case  arose  lands  shotdd 
be  vacant.  How  much  more  the  reason  and  necessity  for  apply- 
ing such  presumption  in  this  day  of  settlement  and  progress  I 
How  much  greater  now  the  improbability  that  land  is  vacant 
or  unappropriated;  yea,  or  even  forfeited  for  non-payment  of 
taxes! 

The  presumption  of  title  that  arises  from  adverse  possession 
of  land  under  claim  or  color  of  title,  embodying  as  it  must  a 
pr^upposition  that  the  title  has  left  the  state,  is  either  over- 
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looked  in  Witten  v.  St.  Clair,  supra,  or  at  least  therein  given 
no  credence.  Yet  such  a  presumption  of  grant  and  title  when 
there  has  been  adverse  posseBsion  for  the  statutory  period 
sufficient  to  bar  recovery,  operating  to  support  plaintiffs  title 
in  actions  of  ejectment,  has  long  been  recognized  in  the  law  of 
the  Virginias.  It  was  clearly  observed  in  the  old  Virginia  law 
relating  to  ejectment  and  the  writ  of  right.  The  essentials  of 
a  showing  of  title  on  the  part  of  a  plaintiff  in  ejectment  in  thia 
day  is  not  different  from  that  necessary  when  ejectment  and  the 
writ  of  right  were  separate  actions,  except  that  statutes  have 
gradually  shortened  the  time  of  the  adverse  holding  necesBary 
to  be  shown,  the  running  of  which  will  cause  the  presumption 
of  title  to  be  available.  This  shortening  of  the  time  has  been 
but  an  aidanee  of  the  presumption  of  title.  It  has  made 
the  presumption  to  be  available  earlier  than  formerly.  As  the 
country  has  become  more  populous  and  titles  more  settled  good 
policy  has  dictated  a  shorter  period  for  giving  force  to  adverae 
possession  and  the  presumption  which  springs  therefrom.  As  to 
the  old  action  of  ejectment,  in  Tucker's  Com.,  Book  3,  page  176, 
it  is  said :  "In  support  of  his  title  the  plaintiff  may  either  prove 
an  uninterrupted  and  peaceable  possession  by  him  and  those  under 
whom  he  claims  for  fifteen  years  anterior  to  the  ouster,  which  it- 
self is  sufBcient  to  enable  him  to  maintain  ejectment,  or  he  may 
deduce  his  title  from  the  commonwealth  by  a  regular  and  un- 
broken chain; — though  if  he  and  the  defendant  both  claim  under 
the  same  remote  title,  it  will  be  unnecessary  for  him  to  go  farther 
back  than  that  common  aource."  And,  as  to  the  writ  of  right, 
on  page  185,  the  author  says:  "The  demandant  may  establish 
his  claim  either  by  exhibiting  a  connected  chain  of  title  from 
the  commonwealth  down  to  himself,  or  by  relying  on  the  length 
of  possession  of  himself  and  those  under  whom  he  claims.  In 
the  first  case  the  chain  of  title  must  be  perfectly  connected  and 
nnbroken;  beginning  with  the  commonwealth's  patent,"  and 
brought  down  to  the  demandant,  by  deed,  devise,  or  descent, 
from  one  owner  to  another,  in  regular  succession.  In  the  latter 
case  he  proves  that  he  himself,  or  some  person  under 
whom  he  claims,  had  enjoyed  an  uninterrupted  possession  for 
fifty  years;  and  if  he  rests  upon  the  uninterrupted  possession 
of  another  person,  he  traces  the  title,  by  deed,  devise,  or  descent, 
from  such  person  to  himself,  and  produces  the  instruments  and 
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evidencGB  which  establish  such  right."  Note  distinctly  from  this 
text  that  the  title  need  be  traced  only  to  the  sufficient  adverse 
possession — that  it  need  not  be  traced  to  the  state  when  sufficient 
adverse  poBsesBion  is  found.  Judge  Tucker  was  writing  at  a 
time  when  the  statutory  bar  to  ejectment  was  fifteen  years  and 
to  the  writ  of  right  fifty  years.  Now  the  actions  are  merged, 
and  the  time  of  the  bar  is  ten  years.  Time  and  settlement  have 
made  it  beneficial  to  decrease  the  time  to  that  period.  And  the 
ten  years  now  is  as  effective  in  aid  of  a  plaintiff  in  ejectment 
as  was  fifteen  years  or  fifty  years  when  Judge  Tucker  wrote. 
The  learned  Justice  Story  said:  "In  general,  it  is  the  policy 
of  courts  of  law  to  limit  presumption  of  grants  to  periods 
analogous  to  those  of  the  statute  of  limitations,  in  cases  where 
the  statute  does  not  apply.  But  where  the  statute  applies,  it 
constitutes,  ordinarily,  a  sufficient  title  or  defense,  independently 
of  any  presumption  of  a  grant,  and,  therefore,  it  is  not  generally 
resorted  to,"  Ricard  t.  WUliams,  7  Wheat.  110.  The  presump- 
tion of  title  now  follows  the  showing  of  an  uninterrupted  pos- 
session for  ten  years,  just  as  it  followed  the  showing  of  such 
possession  for  the  longer  periods  required  by  the  older  la-ws. 
'The  time  within  which  such  presumptions  are  to  be  indulged 
seems  to  be  now  fixed  in  analogy  to  the  highest  bar  to  real 
actions."  S3  Am.  &  Eng.  Enc.  of  Law,  1290.  Even  earlier  than 
the  time  of  Judge  Tucker's  last  mentioned  writings,  in  1814,  the 
great  Chief  Justice  Marshall,  himself  a  Virginia  lawyer,  in  the  de- 
cision of  a  case  arising  in  Virginia  under  the  law  of  that  common- 
wealth, said :  "By  the  laws  which  govern  this  case,  a  posseasion 
of  thirty  years  under  some  circumstances,  and  of  fifty  years, 
under  any,  constitutes  a  title  against  all  the  world."  Alexander 
V.  Pendleton,  8  Cranch  462.  And  now,  in  this  late  day,  after 
progress,  development,  and  settlement  of  which  the  founders 
never  dreamed,  causing  salutary  changes  in  the  statutory  period 
of  bar,  we  say  that  proof  by  a  plaintiff  of  ten  years  uninterrupted 
possession  of  land  is  presentation  of  title  against  all  the  world, 
which  in  the  action  can  only  be  defeated  by  evidence  on  the 
part  of  the  defendant.  "The  statutes  of  limitation  are  em- 
phatically statutes  of  repose,  and  are  dictated  by  a  wise  policy, 
founded  upon  the  presumption  against  him  who  has  unreason- 
ably delayed  the  assertion  of  his  demand,  and  in  favor  of  him 


,    .VjCIUVIL 


Feb.  1910.]  EiPPLE  v.  Skinnbe.  83 

vho  has  long  exercised  tlie  dominion  of  owner."  Taylor  t. 
Bumaidet.  1  Grat  187. 

Does  not  the  presumption  of  a  grant  from  the  sovereignty 
prevail  in  that  rule  of  ejectment  law,  so  -well  observed  by  us, 
that  a  plaintiff  need  only  trace  Mb  title  to  a  source  common  to 
that  onder  which  the  defendant  claims?  In  such  case  It  is 
never  required  that  plaintiff  show  that  the  state  or  sovereignty 
parted  with  the  title  in  some  way.  Defendant  ia  estopped  to 
deny  the  title,  since  he  also  claims  under  it.  Does  not  that 
estoppel  rest  on  a  presumption — ^that  the  title  has  left  the  stat*? 
Yet  the  decision  in  Wilten  v.  St.  Clair,  supra,  does  not  seem 
even  to  except  such  case.  Under  that  decision,  if  strictly  con- 
strued, a  plaintiff,  relying  on  a  source  of  title  common  with 
that  of  defendant,  must  nevertheleaa  show  that  sometime  the 
state  granted  the  land  or  provided  against  the  mere  possibility 
that  it  did  not  grant  it  by  showing  that,  if  not  granted,  title 
passed  by  transfer  under  the  Constitution.  It  would  seem  to 
require  every  plaintiff  in  ejectment,  at  all  hazard,  to  show 
affirmatively  that  the  title  is  out  of  the  state,  or  to  guard  against 
the  remote  possibilty  that  it  may  be  still  in  the  state.  A  require- 
ment of  that  kind  is  not  consistent  with  reason.  It,  also,  must 
be  based  on  a  presumption — that  the  -state  may  have  title. 
That  presumption  ree(«  on  a  thing  improbable.  Why  not  recog- 
nize the  more  probable  presumption,  arising  from  long  adverse 
possession  and  the  infrequency  of  state  titles  in  this  day,  that 
the  state  has  no  title?  The  latter  presumption  is  sanctioned 
by  law.  Maihem  v.  Burton.  17  Grat.  313 ;  1  Greenleaf  on  Evi- 
dence {15th  Ed.),  section  17;  22  Am.  &  Eng  Enc.  of  Law,  1289; 
Fletcher  v.  Fuller,  120  U.  S.  534.  In  Lawson  on  Presumptive 
Evidence,  throughout  chapter  XVIII,  there  is  an  enlightening 
exposition  of  the  subject  of  presumptions  in  the  law  of  real 
property. 

Adverse  possession  of  land  for  the  period  of  the  statutory  bar 
to  real  actions  is  a  source  of  title  upon  which  one  may  recover  in 
ejectment.  Plaintiff  need  only  trace  his  title  to  such  source. 
If  that  adverse  possession  has  not  been  effective  as  against  the 
state,  by  reason  of  a  failure  of  the  holder  to  pay  taxes,  whereby 
his  claim  was  forfeited,  or  otherwise,  the  defendant  must  shew 
it.  The  presumption  that  there  has  been  a  grant  and  that  taxes 
have  been  paid,  in  other  words  that  there  is  unforfeited  title, 
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shifts  the  proof  to  him.  "The  statute  of  limitations  is  not 
only  a  defenee  which  the  occupant  may  interpose  in  bar  of  the 
plaintiffs  action  for  land,  but  it  also  constitutes  a  source  of  title 
to  the  occupant,  to  which  he  may  appeal  to  Hustain  an  action 
of  ejectment  brought  by  him  as  plaintiff,  whether  against  the 
rightful  claimant  or  a  third  person,  provided  the  occupant's 
poesesaion  has  been  such  as  will  cause  the  statute  of  limitations 
to  have  run  in  his  favor."  3  Minor  on  Real  Property  1021. 
"Under  our  Btatute,  such  possession  for  ten  years  gives  perfect 
title,  not  a  mere  right  to  continue  the  possession,  not  a  title 
to  be  lost  by  mere  temporary  abandonment  of  actual  possession. 
It  is  not  only  a  defensive  title,  but  one  which  will  sustain  an 
action  of  ejectment  as  effectually  as  a  deed  or  a  grant.  If,  after 
title  is  acquired  by  adverse  possession,  tiie  holder  thereof  loses 
the  actual  possession,  he  may  maintain  an  action  to  regain  it 
just  as  if  he  had  a  perfect  paper  title."  Summerfield  v.  White, 
54  W.  Va.  328,  "The  statute  itself  confers  and  invests  title  in 
the  occupant  as  effectually  as  does  descent,  devise,  or  grant,  so 
that  he  may  not  only  defend,  but  if  afterwards  another  enter 
upon  the  land,  he  may  maintain  ejectment  on  the  title  conferred 
by  the  statute,  though  he  have  not  the  scratch  of  a  pen  to  show 
title."  Parkersburg  Industrial  Co.  V.  Schvltz,  43  W.  Va.  475. 
There  is  no  conflict  in  a  multitude  of  authorities  upon  this 
subject.  The  principles  enunciated  in  them  are  plainly  a  recog- 
nition that  in  title  by  adverse  possession  a  valid  grant  is  pre- 
sumed, and  that  without  such  presumption  the  statute  of  limita- 
tions cannot  have  that  full  force  and  effect  that  was  intended 
for  it  BO  that  it  might  bring  about  the  repose  and  peace  of 
society.  2  Minor's  Inst.  {4th  Ed.)  574;  Hogg's  PI.  &  Forms, 
section  35 ;  Qarrett  v.  Ramsey,  26  W.  Va.  345,  and  other  cases. 
Pertinent,  upon  the  whole,  are  the  remarks  of  the  chancellor 
in  the'South  Carolina  case  of  Sims  v.  Aiightery,  4  Strob.  Eq.  119 : 
■•These  legal  presumptions,  by  which  conflicting  claims  and  titles 
are  set  at  rest  I  have  endeavored  to  show  are  natural  and  neces- 
sary. They  spring  spontaneously  out  of  the  institution  and 
relations  of  property.  As  to  the  precise  time  at  which  they 
arise,  each  independent  community  must  judge  for  itself, 
*  *  •  •  Twenty  years  continued  possession  will  raise  the 
presumption  of  a  grant  from  the  State,  of  deeds,  wills,  adminis- 
trations, sales,  partitions,  decrees,  and  of  almost  anything  that 
67  w.  Va. 
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may  be  neceBsary  to  the  quieting  a  title  Thicli  no  one  has  dis< 
turbed  dviring  all  that  period," 

In  this  case,  the  eBtabliBhment  by  evidence  of  all  the  eBsentialB 
of  adTerse  possession  for  a  period  of  27  years,  under  color  of 
title  by  the  deed  which  plaintiff  produced,  and  the  presumption 
of  title  arising  therefrom,  made  a  case  upon  which  plaintiff 
could  recover,  since  it  was  not  sucoesBfully  met  by  defendant. 
There  is  no  error  in  the  judgment;  it  will  be  affirmed. 

Affirmed. 

Bban NON,  Judge,  (concvrring) : 

I  concur  in  the  decision  and  I  approve  the  opinion  written 
by  Judge  BoBiNSON.  But  this  case  having  involved  much  dis- 
cussion in  conference,  and  the  counsel  for  the  defendant  relying 
with  great  confidence  upon  the  fact  that  Riffle  did  not  show 
title  back  to  the  state,  I  was  led  to  examination  of  that  point 
and  some  others  upon  which  I  desire  to  express  an  opinion,  and 
therefore  file  this  note.  Before  discussing  these  points  I  remark 
that  the  case  turns  on  them,  because  as  to  boundary  and  posses- 
sion the  verdict  covers  them.  The  jury  has  fixed  the  line  of  the 
Camden  1,200  acre  grant  as  claimed  by  Riffie,  and  in  so  doing 
has  fixed  the  line  between  Riffle  and  Skinner,  because  their  deeds 
both  call  for  the  Camden  line.  Riffle's  land  is  on  one  side. 
Skinner's  on  the  other  side  of  that  line.  The  verdict  upon  a 
large  amount  of  oral  evidence  thus  denies  that  Skinner's  deed 
covers  an  inch  of  the  contested  land.  As  their  tracts  by  their 
deeds  are  coterminus,  there  ia  no  interlock.  Robinson  v.  Sheets, 
63  W.  Va.  394.  The  verdict  also  negatives  adverse  possession 
in  Skinner.  Skinner's  deed  not  covering  the  disputed  land, 
he  has  a  mere  "claim"  to  it  without  color.  He  must  then  have 
actual  occupation  or  enclosure.  Thei<e  is  much  and  confiicting 
evidence  on  that  point.  The  jury  found  the  fact  to  be  that 
Skinner  could  not  claim  the  disputed  land  by  possession. 

Skinner's  counsel  rely  for  reversal  with  great  confidence  on 
the  fact  that  Riffle  does  not  trace  title  back  to  the  state,  and 
claims  that  as  plaintiff  in  ejectment  he  must  therefore  fail. 
Must  a  plaintiff  in  ejectment  trace  his  title  back  to  the  state? 
The  general  impression  is  that  he  must.  How  it  originated  as 
applicable  to  all  cases  I  do  not  understand.  It  is  clear  upon 
reason  and  authority  that  one  in  possession  can  retain  it  until 
er  w.  Va. 
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expelled  by  superior  right.  Where  the  plaintiff  claimB  purely 
on  paper  title  be  must  go  back  to  the  state  in  showing  his 
title,  unless  there  is  a  relation  oi  tenant,  or  both  claim  under 
a  common  sonrce  or  other  instance  of  estoppel,  I  say  that  if 
the  plaintiff  rely  only  on  paper  title  he  must  show  a  right  given 
by  the  etate  and  trace  his  title  therefrom.  If  he  thus  shows  a 
good  title,  he  may  recover  without  showing  that  he  has  ever 
had  possession.  Taylor  v.  Burnside,  1  Grat.  169.  Further 
authority  on  this  proposition  would  be  useless.  But  though 
a  plaintiff  in  ejectment  does  not  go  hack  to  the  state,  if  he 
has  had  actual  possession  under  color  of  title,  claiming  in  his 
awn  right,  for  the  period  fixed  by  the  statute  of  limitations, 
he  has  title  against  the  world,  and  upon  that  title  may  sustain 
ejectment.  10  Cyc.  484;  15  Am  &  Eng.  Ency.  L.  30.  The 
large  collection  of  cases  in  10  L.  E.  A.  (N".  S.)  404,  will 
abundantly  show  this.  It  is  old,  old  law  that  actual  possession 
of  statute  length  gives  title.  Blackstone,  Book  3,  195,  says: 
"So  that  possession  of  land  in  fee  uninterruptedly  for  three 
score  years  is  at  present  a  sufficient  title  against  the  whole 
world ;  and  cannot  be  impeached  by  any  dormant  claim  what- 
ever." "An  adverse  possession  for  twenty  years  is  not  only 
an  available  defence  to  the  party  whilst  he  continues  in  posses- 
sion, but  it  gives  him  (unless  affected  by  some  of  the  ©.'iceptive 
provisions  in  the  statute  of  limitations)  a  complete  possessory 
right  to  the  lauds,  and  is  a  sufficient  title  to  enable  him  to 
maintain  an  ejectment  against  any  person  who  ousts  him  after 
the  expiration  of  twenty  years."  Adams  on  Ejectment  77. 
Tyler  on  Ejectment  says  on  page  88 :  "The  statute  of  limita- 
tions therefore  may  properly  be  referred  to  as  a  source  of 
title,  and  is  really  and  truly  as  vaiid  and  effectual  as  a  grant 
from  the  sovereign  power  of  the  state."  Riffle  has  a  deed  con- 
stituting color  of  title  and  possession  under  it  for  twenty-eight 
years,  and  by  the  statute  this  gives  him  title  under  the  rule 
above  stated  and  everywhere  held,  that  when  the  statute  applies 
it  takes  away  the  title  of  the  owner,  though  he  be  the  true 
owner,  and  not  only  deprives  him  of  it,  but  confers  that  same 
title  on  the  one  filling  the  statute,  though  in  his  own  right  he 
had  an  inferior  title.  "The  statute  confers  a  legal  title  en- 
abling one,  not  only  to  defend,  but  to  maintain  ejectment  or 
other  action  on  its  strength."  This  is  our  statement  of  the 
67  w.  v«. 


Feb.  1910.]  Riffle  v.  Skinnbe.  87 

law  in  Parleersbwg  Indm.  Co.  v.  Sckvltz.  43  W.  Va.  70.  I 
think  I  may  Bay  that  propoaition  is  euetained  by  the  authorities 
there  given  and  many  others.  Hall  v.  Welh,  31  W.  Va,  318; 
Adams  v.  Alhtre,  20  Id.  480;  Adkins  v.  Spurlock,  46  Id.  139. 
Swnmerfield  v.  yfkite,  54  W.  Va.  312,  distinctly  states  the 
^ciency  of  a  title  acquired  by  possession  to  Bustain  the  action 
of  ejectment.  We  do  not  question  the  rule  that  a  plaintiff 
in  ejectment  must  recover  upon  the  strength  of  hie  own  title, 
not  upon  the  "weakness  of  that  of  his  adversary.  This  is  not 
our  question.  Though  we  admit  that  rule,  then  comes  the 
question  as  to  how  he  shall  show  his  title,  and  we  say  that  he 
may  do  so  by  adversary  posaesBioD  for  the  statute  period  under. 
color  and  claim  of  title.  We  say  that  that  is  a  grant  given 
by  the  law  on  which  the  owner  may  maintain  ejectmeat,  and  he 
need  not  trace  his  title  in  such  case  back  to  the  state.  Old  Vir- 
ginia cases  fully  sustain  this  propoaition.  Moody  v,  M'Kim, 
5  Munf .  374 ;  Kitmy  v.  Beverly,  2  H.  &  M.  318.  We  could  hardly 
cite  a  case  more  strongly  sustaining  this  proposition  than  Adam^ 
7.  Alkire,  20  W.  Va.  480.  The  plaintiff  held  possession  under 
a  deed.  He  showed  no  grant  from  the  state.  It  did  not  appear 
that  the  land  had  ever  been  granted  from  the  state.  It  did 
appear,  however,  that  the  state  granted  the  land  to  another 
after  the  plaintiff's  possession  began,  and  the  defendant  claimed 
under  this  state  grant.  The  plaintiff  showed  no  grant  from 
the  state,  but  only  a  deed,  as  is  the  caae  with  Riffle;  but  the 
court  allowed  him  to  recover  on  possession  alone,  though  it 
appeared  that  the  state  had  never  granted  the  land  until  it 
granted  it  to  those  under  whomi  the  defendant  claimed.  I  do 
not  know  whence  came  the  idea  that  in  every  case  the  plaintiff 
must  trace  title  back  to  the  state.  The  case  just  cited  repels 
that  idea,  as  do  the  two  old  Virginia  cases  above  cited.  Middle- 
ton  V.  Johns,  4  Grat,  139,  does  not  recognize,  but  denies,  that 
rule;  for  it  allowed  a  recovery  by  a.  person  having  possession 
more  than  fifteen  years  under  color  of  title  without  tracing 
title  to  the  commonwealth,  expressly  dispensing  with  that.  In 
fact,  we  can  say  upon  the  authorities  that  without  possession 
for  the  statutory  period  a  person  in  actual,  peaceable  possession, 
which  is  invaded  by  one  not  having  superior  title,  may  maintain 
ejectment  upon  his  possession.  Many  cases  collated  in  10  Lt 
E.  A.  (N.  S.)  404,  and  22  Id.  1100.     This  is  because  actual 
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posBesBioa  haa  been  from  the  earliest  timea  and  is  to-day  prima 
facie  evidence  of  tiUe,  until  a  better  is  shown.  Tapscott  v. 
Cobb,  11  Grat.  172,  is  an  instance.  Approved  in  Miller  v. 
Williams,  15  Grat.  218.  Mitchell  v.  Carder,  21  W.  Va.  277, 
states  principles  notably  sustaining  this.  Mr.  Justice  Story 
said,  "Undoubtedly,  if  a  person  be  found  in  possession  of  land, 
claiming  it  aa  his  own  in  fee,  it  is  prinui  fade  evidence  of  his 
ownership  and  seizin  of  the  inheritance."  Ricari  v.  WHliamt, 
7  Wheaton,  p.  105.  Many  authorities  given  in  Sedgwick  & 
Wait's  Land  Titles  546  sustain  this  old  law.  If  we  be  in  error 
in  other  views,  this  alone  calls  for  recovery  for  BifSe.  I  do  not 
discuss  the  question  whether  Riffle's  long  possession  wnder  color 
would  run  against  the  state  and  transfer  its  title  to  him  under 
Code  1906,  chapter  35,  section  5,  saying  every  statute  of  limita- 
tion shall  run  against  the  state.  If  it  applies,  that  would  give 
Riffle  state  title.  So,  certainly  as  between  Riffle  and  Skinner 
Riffle's  poBseBsion  would  entitle  him  to  a  recovery.  Just  here  I 
will  note  that  Skinner's  counsel  rely  on  bitten  v,  St.  Clair,  27 
W.  Va,  762.  It  did  not  allow  recovery  on  the  strength  of  pos- 
session. In  this  respect  it  cannot  be  sustained.  It  is  a  de- 
parture from  innumerable  authorities,  and  is  flatly  against 
Adams  v.  Alhire,  20  W.  Va.  480,  and  Virginia  cases  above 
cited.  The  facta  in  Witten  v.  St.  Clair  entitled  the  plaintiff  to 
recovery  on  possession;  but  that  right  is  not  mentioned,  but  it 
is  erroneously  held  that  the  plaintiff  must  trace  title  to  the 
state,  ignoring  title  by  adverse  possession.  Rank  v.  Higgin- 
botham,  54  W.  Va.  on  page  145,  says  that  the  plaintiff  failed  to 
show  right  of  recovery  since  he  failed  to  connect  with  the  state. 
That  was  proper  in  that  case  aa  the  plaintiff's  case  rested  on 
paper  title,  not  possesaion,  Summerfield  v.  White,  54  W.  Va. 
311.  It  is  cited  by  Judge  Williams  to  sustain  the  rule  that 
the  plaintiff  must  deduce  title  from  the  state.  It  was  not 
involved  in  the  case ;  and  any  one  reading  Judge  Fofpbnbakobb's 
opinion  on  page  321  will  see  that  he  applied  this  rule  only  to 
cases  where  the  plaintiff  rested  on  paper  title.  In  speaking 
generally  of  the  requisites  of  title  in  ejectment,  he  did  say  that 
the  plaintiff  "must  make  out  a  perfect  title  showing  a  grant 
from  the  state",  but  in  immediate  connection  he  said:  "No 
length  of  claim  of  paper  title  which  does  not  reach  the  sover- 
eignty of  the  soil  is  sufficient,  of  itself,  to  constitute  prima  fade 
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endence  o(  title."  True,  and  supports  the  priociples  which  I 
bave  stated  above.  And  take  the  syllabus,  point  5,  holding  that 
actual  posaeeBion  under  color  of  title  for  ten  years  will  give 
snfficieut  title  to  recover.  How  can  that  be,  if  grant  from 
the  state  is  wanting  ?  I  can  find  no  source  for  the  error  that 
plaintiff  must  always  show  title  from  the  state.  He  must,  if 
he  relies  only  on  paper  title.  I  dislike  to  impugn  Witien  v.  St. 
Clair;  but  in  the  respects  specified  it  is  unsound  and  against  a 
mountaan  of  law.  This  point  relates  only  to  practice,  not  aub- 
sttuitive  law  of  title,  and  therefore  I  have  lees  hesitation  in 
disaeuting  from  a  decision  of  one  of  the  ablest  judges  known 
in  Virginia  or  West  Virginia. 

I  also  concur  on  the  ground  on  which  the  opinion  written 
by  Judge  Robinson  resta  it,  presumption  of  grant  at  some 
past  time,  aiter  twenty-eight  years  of  poeeession.  I  think  the 
tendency,  if  not  the  settled  law,  at  this  day  la  to  raise  such 
presumption  at  some  time  in  the  past,  maybe  before  the  present 
constitution,  to  quiet  possession  after  the  longest  time  fixed  by 
limitation  to  recover  land;  but  can  safely  say  it  is  bo  after 
twenty  years  possession.  Authorities  on  this  subject:  Lawson 
on  Presumptive  Evidence,  475;  Archer  v.  Saddler,  2  H.  &  M, 
370;  Mathews  v.  Burton,  17  Grat.  312;  Fletdher  v.  Fuller, 
120  U.  S.  534;  39  Amer.  Dec.  658,  686;  70  Amer.  Dec.  539, 
540;  23  Am.  &  Eng.  Ency.  L.  1290.  U.  S.  v.  Chaves,  159  V.  S. 
452,  is  strong  to  support  such  presumption  after  twenty  years 
possession.-  No  matter  whether  the  subject  be  corporeal  or  in- 
corporeal. Comett  V.  Rhudy,  80  Va.  710.  This  was  held  as 
far  back  as  1822  by  the  United  State  Supreme  Court.  Ricarda 
V.  WUliams,  7  Wheaton  59,  See  notes  on  this  ease.  U,  S. 
Sup.  Ct.  R.,  5  I^w.  Ed.  p.  127-8.  In  Boiling  v.  Mayor,  3  Rand, 
p.  577,  Judge  Carr,  a  great  lawyer,  concedes  that  when  the  years 
assigned  by  the  statute  have  passed  a  grant  is  presumed.  This 
is  a  fiction  of  law,  true ;  but  it  is  one  which  is  made  by  law.  for 
quiet  of  title.  I  am  disposed  to  think  it  conclusive,  though 
some  say  it  is  only  prima  facie.  Nothing  is  shown  to  the  con- 
trary in  this  case,  if  it  could  be  shown.  No  grant  to  another, 
no  sale  or  forfeiture  for  taxes. 

But  I  go  further.  When  it  is  demanded  that  a  person  suing 
in  ejectment  who  has  had  possession  actual  for  the  statutory 
period  under  color  of  title,  claiming  the  land  as  his  own,  shall 
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trace  title  back  to  the  state,  I  reply  that  he  haa  the  title  of  the 
state  by  force  of  that  kind  of  grajit  oifide  by  the  statute  of 
limitatiODS,  a  statutory  grant,  a  grant  conferred  by  that  statute. 
The  state  is  just  the  same  for  this  purpose  as  a  private  owner; 
for  &»  to  its  land  owned  as  a  proprietor,  not  nsed  for  govern- 
mental  purposes,  it  is  an  individual  subject  to  the  statute,  for 
the  reason  that  a  statute  says,  "Every  statute  of  limitations, 
unless  otherwise  provided,  shall  apply  to  the  state."  Code  . 
1906,  chapter  3,5,  section  20,  Until  the  Code  of  1868,  going 
into  effect  Ist  April,  1869,  that  was  not  the  law,  because  until 
then  the  rule  was,  "Nullum  tempm  occurrit  regi",  no  time 
runs  against  the  king,  and  this  applied  to  a  state.  Hall  v.  Wehh, 
21  W.  Va-  318,  321.  But  that  statute  changed  the  old  rate 
as  to  land  not  used  for  governmental  administration.  As  to 
property  so  used,  it  is  not  under  the  statute,  Raiston  v.  Weston, 
46  W.  Va.  544;  Foley  v.  Counttj,  54  Jd.  18,  28.  But  we  have 
decided  as  to  property  not  so  used  that  the  state  is  subject  to 
limitation  because  of  that  code  section.  State  v.  Mines,  38 
W.  Va.  135;  State  v.  Sponaugle,  45  Id.  415;  Slate  v.  Harmon, 
67  Id,  447  (pt  17).  I  notice  too  that  the  same  is  held  in 
City  of  Wheeling  v.  Campbeil,  12  W.  Va.  on  p.  68.  Therefore, 
Ijy  limitation  Riffle  acquired  state  title  and  could  recover  upon 
it.\  I  notice  that  In  WHten.  v.  St.  Clair,  27  W.  Va.  762,  there 
ia  a  departure  not  only  from  the  principle  everywhere  held  that 
as  betv'eeji  individuals  the  statute  of  limitations  will  confer 
title  on  which  a  plaintiff  may  sustain  ejectment,  hut  also  a  dis- 
regard of  section  SO  above  cited.  It  is  notable  that  the  opinion 
in  that  case  speaks  of  the  rule  that  time  does  not  run  against 
the  state  as  still  in^force,  when  section  20  of  code,  chapter  35, 
had  been  in  force  sixteen  years.  In  Hall  v.  Webb,  21  W.  Va. 
318,  the  same  ignorance  of  the  new  statute  was  shown  by  the 
sam!e  able  judf^e  who  wrote  the  opinion  in  Witten  v.  St.  Clair. 
He  said  that  the  statute  of  limitations  had  no  reference  to  the 
state.  He  had  in  mind  only  chapter  104,  I  attribute  thia  to 
inadvertence,  want  of  knowledge  of  section  20,  chapter  35.  The 
state  has  title  to  land,  and  right  of  entry  as  incident  to  title. 
If  it  be  in  possession  of  another,  the  state  may  sue.  It- is  not 
right  that  land  in  long  possession  of  a  person  under  color  of 
title  should  not  avail  him  against  the  state.  The  new  statute 
is  right.    If  it  be  said  that  the  Constitution,  Art.  13,  sec^pn  3, 
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preacrifaes  the  w&j  in  which  the  land  may  be  acquired,  requiring 
payment  of  taies,  I  reply  that  that  is  one  way  of  acquisition, 
that  is  by  enurement^  based  on  possession  and  payment  of  taxes, 
but  there  is  another  mode  under  the  law,  by  limitation.  When 
one  is  in  poesrasi6n,  the  statute  running  in  his  favor,  the  sng- 
gestiou  is  made  that  he  must  also  show  payment  of  taxes  in 
addition  to  possession.  They  are  diiferent  modes  of  getting 
title.  To  get  it  by  limitation  the  party  must  have  color  of  title 
and  claim  adversely;  whereas,  he  may  get  title  under  the  Con- 
stitution by  possession  and  payment  of  taxes,  though  he  never 
made  adverse  claim  against  the  state.  I  say  that  if  he  haa  pos- 
eession  you  cannot  defeat  its  effect  under  the  statute  by  demand- 
ing payment  of  taxes.  Will  you  presume  that  he  has  not  paid  ? 
Bather,  if  there  is  to  be  any  presumption,  will  it  not  be  that 
he  did  pay?  You  must  show  sale  for  t^tes  or  forfeiture  for 
non-entry.  If  the  state  proceeds  to  sell  as  forfeited,  she  must 
show  forfeiture.  Shall  either  the  state  or  an  individual  say  to 
one  in  possession  for  the  statute  period  that  he  must  show  pay- 
ment of  taxB  to  show  title  in  ejectment  ?  That  has  never  been 
required  to  get  the  benefit  of  the  statute.  True,  it  may  be 
shown  that  the  title  acquired  once  by  the  statute  has  been  itself 
forfeited,  or  forfeited  before  the  statute  has  run  out;  (Farkers- 
iurg  Indus.  Co.  V.  Sckvitz,  43  W.  Va.  470)  but  he  must  show 
it,  just  as  he  may  and  must  show  any  other  outstanding  better 
title 'in  another,  if  he  has  it  not  himself.  Point  6  of  Witten.  v. 
St.  Clair  is  wrong  in  requiring  pajTnent  of  taxes  in  addition 
to  possession  to  get  tlie  benefit  of  such  possession.  Will  any  one 
doubt  the  power  of  the  Legislature  to  say  that  one  holding  pos- 
eeesion  under  color  of  title  for  ten  years  shall  get  good  title 
against  the  state,  unless  you  say  that  Art.  13,  section  3,  and 
Code,  chapter  105,  prescribe  the  only  ways  of  acquiring  state 
title?  They  are  designed  to  prescribe  two  ways  of  getting  state 
title,  but  surely  cannot  be  held  to-deny  the  Legislature  power 
to  give  peace  and  rest  of  titles  to  whose  holding  for  the  years 
fixed  by  that  great  statute  of  public  policy  and  repose  of  homes, 
the  statute  of  limitations.  Thus  I  agree  to  the  decision  also 
because  of  that  statute. 

Some  time  after  writing  the  above  I  add  some  additional 
matter  in  support  of  the  contention  that  the  statute  passes  the 
title  of  the  state.    I  will  cite  the  South  Carolina  case  of  Bvsby 


98  BiFFLE  1!.  Skinner.  [Feb.  1910. 

T.  Florida,  23  S.  E.  50,  diapenBing  with  the  requirement  th&t  a 
plaintiff  ia  ejectment  must  show  a  state  patent  when  the  statute 
has  run  its  time  against  the  state.  The  only  argument  which 
ever  made  me  hesitate  as  to  this  position,  (and  this  suggests 
this  addition  to  my  note)  is  that  the  Constitution,  Art.  13, 
section  3,  prescribes  how  the  clasBes  of  state  lands  in  it  specified 
sliall  be  given  gratis  to  the  pereons  in  it  specified,  and  the  ques- 
tion arose  whether  state  title  to  those  lands  could  be  passed 
in  any  other  way.  Subsequent  reflection  has  confirmed  my 
opinion.  I  contend  that  the  Constitution  does  not  take  from 
the  Legislature  power  to  otherwise  pass  state  title.  Transfer 
by  section  3  is  not  the  sole  exclusive  mode.  The  Legislature 
has  full  power  to  do  this  unless  plainly  prohibited.  We  must 
not,  by  mere  implication,  so  construe  the  Constitution  as  destroy- 
ing a  sovereign  power  in  a  state  Legislature.  But  in  addition 
to  this  fundamental  rule  that  the  Legislature  has  a  right  to 
prescribe  the  mode  of  passing  state  title,  and  to  show  that  not 
o-nly  the  Constitution  does  not  destroy  this  right,  but,  on  the 
contrary,  recognizes  or  even  grants  it,  I  cite  the  words  of  the 
Constitution.  Observe  that  section  3  transfers  title  to  such 
land  only  as  had  not  been  already  "redeemed,  released  or  otker- 
wige  disposed  of,  vested  and  remaimng  in  this  state."  But 
suppose  the  state  has  already  in  some  other  mode  transferred 
her  title,  for  instance,  given  it  to  one  under  the  statute  of 
limitations.  Then  it  is  not  "remaining"  in  the  state  to  be 
transferred  by  section  3,  because  it  has  been  "othenoise  disposed 
of.  This  recognizes  power  in  the  L^islature  to  "otherwise" 
dispose  of  land;  we  may  say  grants  that  power.  Section  4  of 
Art.  3  is  consistent  with  this,  as  it  saya  that  the  classes  of  lands 
specified  in  section  3  "not  redeemed,  released,  transferred  or 
otherwise  disposed  of,  the  title  whereto  shall  remain  in  this 
state",  shall  be  sold  for  the  school  fund.  If  "transferred" 
they  are  not  to  be  sold;  if  "otherwise  disposed  of",  they  are 
not  to  he  sold.  Now,  if  the  Legislature  sees  proper,  for  repose 
of  titles,  and  the  settlement  of  the  country,  to  give  a  man  in 
possession  ten  years  her  title  by  her  statute  of  limitations,  has 
not  the  Legislature  such  power  under  both  sections  3  and  4 
by  the  words  "otherwise  disposed  of"?  Those  words  give  such 
power.  The  Legislature  has  made  a  statutory  grant  or  patent 
by  that  statute.  In  State  v.  Jackson,  66  W.  Va.  558,  and 
67  w.  v«. 
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State  V.  King,  64  W.  Va.  446  (pt.  20),  we  recognize  the  power 
of  the  Legislature  to  pass  state  laud  in  such  manner  as  it  may 
deem  promotive  of  public  interest. 

PoFFENBAKOEB,  JuDGB,  (concuTfing} : 

While  there  are  anthoriticB,  holding  a  grant  of  land  by  the 
state  cannot  be  presumed,  if  such  grant  is  inhibited  by  a  statute, 
I  think  Judge  Robinson's  opinion  correctly  states,  and  properly 
applies,  a  general  principle  of  law.  The  constitution  of  this 
state  inhibits  entry  by  warrant  on  lands.  Art.  XIII.,  section  3, 
and  there  is  no  statute,  authorizing  the  issuance  of  patents;  but 
sections  3  and  4  of  Art.  XIII  of  the  Constitution  and  chapter 
105  of  the  Code  provide  for  disposition  of  the  state's  title 
to  all  lands,  forfeited,  escheated,  waste  and  unappropriated 
and  purchased  at  sales  made  for  non-payment  of  taxes  and 
become  irredeemBble ;  and  the  dispositions  so  made  are  equiva- 
lent to  express  grants.  Logically  and  by  parity  of  reasoning, 
therefore,  a  presumption  of  title  arises  in  litigation  between 
individuals  from  adverse  possession  on  the  part  of  one  of  them 
for  a  period  of  time  long  enough  to  bar  an  action  against  him 
under  the  statute  of  limitations.  The  unnecessary  burden  it 
would  impose  upon  such  party,  to  require  him  to  deduce  paper 
title  from  the  state,  or  show  it  to  be  outstanding  in  a  third 
party,  abundantly  justifies  the  interposition  of  the  legal  £ction 
of  a  grant  or  the  equivalent  thereof,  and  thus  casts  upon  his 
opponent  the  burden  of  showing  loss  of  this  presiimptiye  title 
by  forfeiture  or  sale  for  non-payment  of  taxes.  It  is  an 
eminently  just  and  fair  rule  of  procedure. 

My  real  purpose  in  "writing  this  note,  however,  is  not  to 
strengthen  the  position  taken  in  the  opinion,  adopted  by  the 
majorily  of  the  Court,  but  to  direct  attention  to  the  specific 
ground  upon  which  the  decision  is  based.  As  is  intimated 
in  the  opinion,  it  was  sug^sted  in  this  case  that  the  statute 
of  limitations  runs  against  the  state  in  respect  to  forfeited, 
escheated  and  vaste  and  unappropriated  lands.  Having  investi-. 
gated  that  question  to  some  extent,  I  wish  to  preserve  here 
certain  impressions  and  suggestions  applicable  to.  the  subject. 
At  present,  I  am  of  the  contrary  opinion.  Impliedly  the  pro- 
visions of  section  3  of  Article  XIII  of  the  Constitution  invite 
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occupation  uid  Bettlemient  of  these  lauds,  by  tramfeiriug  the 
titles,  acquired  by  forfeiture,  escheat  or  purchase  at  sales  made 
for  noQ-payment  of  taxes,  and  the  title  to  waste  and  unap- 
propriated  lands,  not  redeemed,  released  or  otherwise  disposed 
of,  to  persons  who  actually  occupy  them  and  pay  tasea  thereon. 
This  seema  to  make  all  such  entries  pemussive  and  not  hostile, 
and  this  view  is  emphasized  by  the  absence  of  any  provision, 
in  either  the  organic  or  statutory  law,  for  actual  possession  of,  or 
dominion  over,  such  lands  on  behalf  of  the  state.  All  these  laws 
deal  ezclusively  with  the  titles  to  such  lands,  and  leave  the 
subject  of  possession  thereof  wholly  untouched,  escept  in  so 
far  as  they  impliedly  extend  permission  to  individuals  to  settle 
upon,  and  acquire  the  titles  thereto,  before  they  are  otherwise 
disposed  of.  No  statute  authorizes  any  person  or  officer  to  sue 
for  the  possession  of  such  lands,  or  make  any  entry  thereon,  for 
or  on  behalf  of  the  state.  No  right  of  action  for  the  possession 
thereof  is  created  or  given  by  statute  or  other  positive  law,  and 
the  statute  of  limitations,  when  applicable,  never  runs  until 
after  the  accrual  of  a  right  of  action.  To  set  it  in  motion,  in 
respect  to  land,  there  must  be  a  dissei2an,  an  entry  and  ouster 
against  some  person,  having  the  right  of  possession  and  the 
power  to  sue  for  redress  of  the  wrong.  As  the  state  has  deputed 
no  person  to  hold  or  defend  the  possession  of  such  lands  for  her, 
or  to  vindicate  her  title  by  the  institution  of  any  possessory 
action,  it  seems  clear  to  me  that  there  cannot  be,  in  such  case, 
either  a  disseizin  or  the  accrual  of  a  right  of  action  for  the 
posseesiou.  It  may  be  that  the  state  could  make  such  provision, 
but  she  has  not  done  so.  She  may  have  potential,  but  not  actual, 
power  to  enter  upon  and  sue  for  the  possession  of  such  lands. 
In  my  opinion,  the  test  is  actual  power.  The  existence  of  a 
right  of  action  in  fact  and  in  law  is,  T  think,  a  prerequisite  io 
the  application  and  running  of  the  statute  of  limitations.  Just 
how  much  latitude  the  Constitution  allocvs  to  the  legislature, 
respecting  such  lands,  is  an  interesting  question.  In  general, 
the  Constitution  prescribes  a  method  of  disposing  of  them. 
Besides  specific  methods  named,  a  general  power  is  conferred 
upon  the  legislature  to  release  lands  from  forfeiture,  but  not 
to  provide  for  the  permanent  holding,  or  appropriation,  thereof 
to  any  governmental  purpose.  The  intent  of  the  framers  of 
the  constitution  seems  to  have  been  to  force  these  lands  out 
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of  the  hande  of  the  state  into  private  owDeTship,  and  an 
incident  of  one  of  the  prescribed  methods  of  effecting  thia 
reBult  ie  the  penniEBion  given  to  individuals  to  enter  upon  and 
occupy  them.  Hence,  it  may  be  that  the  legislature  has  no 
power  to  do  more  than  facilitate  the  work  of  getting  such  titles 
out  of  the  state,  and  could  not  authorize  any  officer  or  other 
person  to  take  possession  of  such  lands  or  sue  for  the  possession 
thereof  on  its  behalf. 

The  position.  I  take  does  not  nullify  section  20  of  chapter  35 
of  the  Code.  There  are  many  other  instances  in  which  rights 
of  action  accrue  to  the  state  and  are  barred  by  time. 

Williams,  Jcdge,  (dissenting)  : 

This  action  grows  out  of  a  disputed  boimdary  line  which, 
when  correctly  located,  is  the  dividing  line  between  plaintiff 
and  defendant;  there  is  no  interlock.  Plaintiff  claims  under 
a  deed  from  6.  D.  Camden,  and  another,  dated  lUCarch  1,  1885, 
as  color  of  title,  and  proved  possession  thereunder  for  a  period 
of  more  than  10  years,  but  did  not  prove  that  he  had  paid  taxes 
thereon  for  5  yeare.  Defendant  claims  under  a  deed  made  by 
George  J.  Arnold,  dated  February  4,  1890,  as  color  of  title, 
and  is  now  in  possession  of  the  disputed  land.  No  grant  from  the 
commonwealth  to  any  one  for  the  land  was  shown;  neither  do  the 
parties  claim  title  from  a  common  source. 

I  assume  the  following  legal  propositions  to  be  so  well  estab- 
lished in  Virginia  and  in  West  Virginia  by  judicial  determina- 
tion that  their  correctnesa  will  not  be  denied,  viz : 

(1).  That  plaintiff  must  prove,  prima  facie,  good  title  to 
the  estate  which  he  claims  in  the  land  before  he  can  recover. 

(2).  That  the  plea  of  "not  guilty"  casts  the  whole  burden 
upon  plaintiff  to  prove  his  title. 

(3).  That,  when  defendant  is  in  peaceable  possession,  no 
defense  is  necessary  to  defeat  recovery  until  plaintiff  has  proven 
title  in  himself,  prima  facie  good. 

(4).  That,  in  Virginia  and  West  Virginia,  since  the  estab- 
lishment of  the  United  States  Government,  all  titles  to  land, 
not  theretofore  granted,  have  their  origin  in  the  state,  the  only 
source  of  title. 

An  application  of  these  fundamental  principles  to  the  facts 
in  the  present  case  would  reverse  the  judgment  of  the  lower 
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court.  The  state  had  never  parted  with  its  title,  because  the 
statute  of  limitations  does  not  run  against  it  so  as  to  defeat  its 
title  to  waste  and  unappropriated  lands.  ShanJca  v.  Lancaster, 
11  Qrat.  110;  Levaaaer  v.  Waskbume,  11  Grat,  572;  Adams  v. 
AlUre,  20  W.  Va.  480;  Eall  v.  Webb,  %1  W.  Va.  318;  WiUen 
V.  St.  Ciair,  27  W.  Va.  762;  State  v.  Jackson,  56  W.  Va.  558; 
Seekrigki  v.  Lawson,  8  Leigh  458.  See  also  opinion  of  Judge 
FoFFSNBABaEB  in  Leiois  V.  Yates,  62  W.  Va.  at  pages  594-595. 
Consequently  it  was  necessary  for  plaintiff  to  prove  payment 
of  taxes,  in  addition  to  proving  poraession,  in  order  to  obtain 
the  state's  title  under  section  3,  Art.  XIII  of  the  Constitution. 
If  the  statute  of  limitations  applied  in  favor  of  one  in  pos- 
session of  the  state's  land,  who  failed  to  pay  taxes,  it  would 
not  only  be  inconsistent  'with  section  3,  Art,  XIII  of  the  West 
Virginia  Constitution,  but  would  also  defeat  the  operation  of  the 
forfeiture  laws  .made  in  pursuance  thereof.  For  example, 
suppose  D.  has  been  in  possession  under  color  for  15  years  or 
more,  but  has  paid  no  taxes  for  any  five  of  those  years,  and  is 
sued  in  ejectment  by  P.  who  has  never  been  in  possession,  but 
who  claims  under  a  deed  from  the  commissioner  of  school 
lands,  obtained  after  D.  had  been  on  the  land  for  10  years, 
and  who  has  paid  all  the  taxes  since  the  date  of  his  deed,  can 
there  be  any  doubt  of  Pe  right  to  recover?  If  l^s  possession 
alone  could  defeat  Fs  recovery  it  would  nullify  section  3  of 
Art.  XIII  of  the  Constitution  and  prevent  the  transfer  of  the 
state's  title  to  the  one  who  had  complied  with  the  constitutional 
requirements,  and  would  invest  title  in  a  person  who  had  not 
complied  with  the  constitution.  Would  the  law  aid  D's  posses- 
sion by  presuming  a  grant  to  have  issued  to  him  older  than 
Fs  title?  I  think  clearly  not;  and  even  if  such  presumption 
were  allowed  it  could  not  help  D's  situation,  unless  he  also 
proved  that  he  had  paid  taxes.  Because  possession  without  pay- 
ment of  taxes  will  not  prevent  forfeiture;  and  if  possession 
alone  will  not  prevent  forfeiture,  pray,  how  can  it  create  title? 
Title  thus  attempted  to  be  created  would  die  before  its  birth. 
Now,  if  D's  possession,  without  payment  of  taxes,  is  not  a 
good  defense  against  Ps  action,  how  could  D  maintain  an 
action  of  ejectment  upon  such  possession?  If  it  is  not  a  good 
defense,  surely  it  can  not  be  a  good  title;  and  to  hold  it  such 
would,  in  the  case  supposed,  be  so  revolutionary  as  to  make  his 
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condition  as  plaintiff  better  than  it  would  be  if  he  were  defend- 
ant. Where  plaintiff  claims  by  poeseBsion,  under  color,  or 
claim,  of  title  only,  and  it  does  not  appear  that  the  state  has 
parted  with  its  title  to  the  land,  either  by  grant  prior  to  the 
formation  of  this  State,  or  by  sale  and  coDveyance  in  the  manner 
provided  for  the  disposition  of  unappropriated  lands,  since  state 
grants  were  abolished,  he  must  prove  more  than  hia  mere  color 
and  possession  under  it  for  10  years.  He  must  also  prove  pay- 
ment of  tasEB  for  5  years.  If  he  proves  payment  of  taxes  for 
5  years  the  Constitution  divests  the  state  of  its  title  and  invests  it 
in  such  daimant.  This  question  was  expressly  decided  in  Witten 
T.  St.  Clair,  27  W.  Va.  762.  The  opinion  of  the  Court  in  that 
case,  written  with  great  care  by  Judge  Sntdee,  is  clear,  logical 
and  cogent,  and  has  ever  since,  until  now,  been  understood  as  cor- 
rectly stating  the  law.  I  do  not  find  that  any  other  case,  founded 
on  a  similar  state  of  facts,  has  since  then  been  before  this  Court 
for  decision  until  the  present  one.  That  case  has  never,  until 
now,  been  overmled  either  expressly  or  by  implication.  But, 
on  the  contrary,  it  has  been  recognized  as  law,  and  has  been 
cited  with  approval  in  many  later  cases,  viz :  by  Judge  Warebk 
MiiiEB,  in  EonJc  y.  Eig^tibotham,  54  W.  Va,  142,  and  in 
Chapman  v.  Coal  &  Coke  Co.,  Id.  201 ;  by  Judge  Popfbnbakger, 
in  Summerfield  v.  White,  54  W.  Va.  320,  where  he 
aaya:  "The  general  rule  is,  that  the  plaintiff  must  recover  on 
the  strength  of  his  own  title.  He  must  make  out  a  perfect  title 
ahowing  a  grant  from  the  State."  And  cites  Witten  v.  8t. 
Clair,  and  other  authorities,  in  support  of  the  point;  and  on 
page  321  of  the  opinion  he  quotes  approvingly  from  10  A.  & 
E.  E.  L.  (2d  Ed.)  481,  the  following:  "Uo  length  of  chain. 
'  of  paper  title  which  does  not  reach  the  sovereignty  of  the  soil 
is  sufficient  of  itself  to  constitute  prima  facie  evidence  of  title," 
which  I  think  is  unquestionably  law,  at  least  in  Virginia  and 
West  Virginia.  On  the  same  page  of  the  opinion  Judge  PoF- 
FEHBABGER  says  that  this  general  rule  is  subject  to  some  qualifi- 
cations, which  I  admit  to  be  true,  but  he  again  cites  Witten  v. 
St.  Clair,  as  authority  for  the  exceptions.  It  is  nnneceesary 
to  notice  these  exceptions;  they  have  no  application  in  the 
present  case. 

If  plaintiff  claims  by  paper  title  he  must  trace  it  back  to 
the  state's  grant,  to  the  source  of  title;  and  if  he  claims  under 
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poBsesBory  title  I  assert  that  he  must  also  connect  himself  viih 
the  Btate'a  title  by  proof  of  euch  facts  as  will  show  that  the 
state  has  been  divested  of  its  title.  The  state  is  no  less  the 
fountain  of  title  in  one  instance  than  it  is  in  the  other,  and  the 
burden  on  plaintiff  to  prove  that  his  title  comes  from  the  only 
source  of  title,  is  as  great  In  one  case  as  it  is  in  the  other.  He 
must  recover  on  the  strength  of  his  own  title.  Low  T^  Settle, 
32  W.  Va.  600.  The  doctrine  announced  in  Wttten-  v.  St.  Clair 
was  again  approved,  inferentially  at  least,  in  the  later  case  of 
Stale  Y.  Jackson,  56  W.  Va.  558.  In  the  opinion  of  the  Court 
in  that  case,  written  by  Judge  BRiNNON,  pages  574-575,  it  is 
said:  "It  is  incumbent  on  one  seeking  to  take  the  benefit  of 
the  forfeiture  of  another's  land  under  any  one  of  the  three 
classes  provided  for  in  Article  XIII,  section  3,  of  the  Con- 
stitution, to  establish  facts  which  will  bring  him  within  one  of 
those  classes.  He  holds  the  affirmative;  he  is  claiming  title; 
he  claims  a  grant  created  by  the  Constitution,  and  must  prove 
the  facts  to  give  him  that  grant  or  transfer.  It  is  claimed 
that  the  Jackson-Haxrison  title  took  the  benefit  of  the  forfeiture 
of  the  Landsburg  land  under  the  second  and  third  class  specified 
in  the  Constitntion.  Under  either  class  the  claimant  must 
prove  payment  of  taxes  for  five  years."  I  think  thia  is  a  correct 
statement  of  the  law;  it  is  what  I  contend  should  have  been 
proved  in  the  present  case.  It  makes  no  difference  whether 
the  title  claimed  by  plaintifE  is  one  that  the  state  had  acquired 
by  forfeiture,  or  one  that  had  never  left  the  state;  section  3, 
Art.  XIII,  applies  in  either  ease;  it  includes  "waste  and  unap- 
propriated," as  well  as  forfeited,  lands;  and  it  requires  proof 
of  payment  of  taxes,  as  an  element  of  title,  by  any  one  of  the 
three  classes  of  persons  to  whom  this  "constitutional  grant"  " 
is  given.  Without  payment  of  taxes  title  does  not  leave  the 
state,  and  therefore  can  not  vest  in  the  claimant. 

If  the  statute  of  limitations  does  not  run  against  the  state, 
it  necessarily  follows  that  it  does  not  run  in  favor  of  the  claimant 
until  the  state  has  parted  with  its  title.  The  first  point  of  the 
syllabus  in  Hall  v.  Welh,  21  W.  Va.  318,  is  as  follows:  "The 
statute  of  limitations  does  not  commence  to  run  in  favor  of  an 
occupant  of  land,  while  the  title  thereto  is  vested  in  the  State. 
But  the  statute  does  commence  to  run  in  favor  of  such  occupant 
against  the  grantee  of  the  State  from  the  date  of  the  grant  of 
67  w.  Va. 
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the  land  bo  occupied."  This  doctrine  was  also  announced  in 
Adams  T.  Alkire.  20  W.  Va.  580;  Levasser  v.  Washbume,  11 
Grat,  672.  I  do  not  deny  ttiat,  under  certain  circumstances, 
poBaeseion  for  the  statutory  period  will  not  only  defeat  a  recovery 
in  ejectment,  but  will  also  operate  to  invest  the  party  in  poases- 
sibn  'with  the  legal  title  upon  which  he  can  recover  in  ejectment 
if  he  should  thereafter  be  ousted.  But  this  is  true  only  when  it 
is  shown,  either  that  the  state  had  parted  with  its  title  to  the 
land  in  question,  or  that  the  parties  claim  from  a  common 
source,  or  that  defendant  is  an  unlawful  trespasser.  Because, 
the  state  being  the  real  owner  of  the  land  all  the  time  the 
claimant  is  in  possession,  and  the  statute  of  limitations  not 
running  against  the  Statej  it  is  not  disseized  by  the  possession 
of  the  claimant.  As  long  as  the  state  holds  the  title  there  can 
be  no  adverse  possession,  because  there  is  no  one  against  whom 
it  can  run.  Consequently  such  possession  counts  nothing  in 
favor  of  the  claimant;  until  the  state  has  parted  with  its  title, 
the  claimant  is  no  more  than  a  "squatter." 

An  examination  of  our  decisions  will  show  that,  in  those  cases 
■wherein  a  plaintiff  has  been  permitted  to  recover  upon  a  pos- 
sessocy  title,  without  proof  of  payment  of  taxes,  it  appeared, 
either  that  the  state  had  parted  with  its  title  to  the  land  in  con- 
troversy, or  that  the  parties  claimed  title  from  a  common  source, 
in  which  latter  event  the  defendant  was  estopped  to  deny  plain- 
tifiPs  title,  for  by  denying  plaintiff's  title  he  would  be  denying 
his  own. 

It  is  admitted  that  defendant  could  have  defeated  plaintiff's 
action  by  proving  that  the  land  had  been  omitted  from  the  land 
books  and  had  not  been  taxed  for  five  successive  years.  But 
why  the  necessity  of  proving  this,  'when  it  does  not  appear  that 
the  state  had  ever  parted  with  its  title?  Such  defense  is  only 
necessary  to  show  _a  forfeiture  of  plaintiff's  title  to  the  state, 
ana  how  cafi  there  be  a  forfeiture  of  a  title  never  acquired?  To 
hold  that  it  is  necessary  for  defendant  to  establish,  as  a  defense, 
that  plaintiff's  title  has  been  forfeited  to  the  state,  before  plain- 
tiff has  proved  that  the  state  had  parted  with  the  title,  is  a  con- 
tradiction in  terms. 

The  well  established  rule  of  law,  subject  to  the  exceptions 

above  pointed  out,  prevailing  in  this  state  and  in  Virginia,  which 

requires  plaintiff  to  prove  a  good  and  sufBcient  title  and  a  right 
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to  the  posseesion,  before  be  can  recover  in  ejectment,  I  under- 
stand to  meaa  thie,  that  he  must  prove  a  title  in  himself  prima 
facie  good  as  against  the  state;  not  neceasarily  that  it  ia  abso- 
lutd.y  good  at  the  time  of  his  action,  for  there  may  have  been  a 
forfeiture;  and  if  he  proves  that  hia  title  is  prima  fade  good 
as  against  the  state,  he  can  recover,  unless  the  defendant  proves 
a  better  title,  either  in  himself,  or  outstanding  in  another  person, 
or  that  plaintiff's  title  has  returned  to  the  state  by  forfeiture. 
This  is  necessarily  true,  bcause  the  state  ia  the  fountain  of  title. 

I  do  not  suppose  any  one  will  contend  that,  if  the  state  had 
instituted  proceedings  to  sell  the  land  in  controversy,  as  school 
land,  it  would  not  have  been  necessary  for  BJfile  to  prove  pay- 
ment of  taxes  in  order  to  defeat  the  state.  By  -wlutt  rule  of 
practice  then  is  he  required  to  prove  more  in  one  instance  as 
defendant,  in-  order  to  show  title  against  the  state,  than  in  the 
other,  as  plaintiff,  te  show  title  against  this  defendant?  In 
such  a  proceeding  by  the  state,  if  he  failed  to  prove  payment  of 
taxes,  he  would  not  have  so  much  as  a  right  to  redeem,  because 
the  land  had  never  been  his,  and  there  could  be  no  redemption 
of  a  thing  never  owned.  The  state  could  sell  the  land  and  would 
be  entitled  to  all  the  proceeds,  and  the  purchaser  ironld 
become  entitled  of  the  land.  If  the  claimant  is  not  entitled  of 
the  land  in  the  one  case,  how  can  it  be  reasonably  said  that  he 
is  entitled  in  the  other  ?  If  it  is  necessary  to  pay  taxes  in  order 
to  get  a  title  to  the  land,  it  would  certainly  seem  to  follow  that 
it  is  necessary  to  prove  payment  of  taxes  in  order  to  establish 
title. 

The  majority  of  the  Court  are  of  opinion  that  proof  that  the 
state  had  parted  with  its  title  is  dispensed  -with,  by  a  presump- 
tion that  the  state  had  granted  the  land,  arising  from  lapse  of 
time.  I  think  this  view  is  erroneous  for  two  reasons:  (1)  it 
would  reverse  the  rule  of  practice  in  this  state,  which  requires 
plaintiff  to  prove  title;  (3)  it  assumes  that  possession  under 
color,  or  claim,  of  title,  is  adversary  possession,  whereas,  as  I 
have  endeavored  to  show  that,  agreeable  to  the  repeated  de- 
cisions of  this  Court,  and  of  the  courts  of  Virginia,  possession, 
however  long  continued,  can  not  be  adversary  possession,  either 
in  favor  of  the  claimant,  or  against  the  state  unless,  and  until, 
the  state  has  parted  with  ite  title ;  therefore,  it  becomes  necessary 
to  prove  that  the  elate  has  parted  with  its  title  in  order  to  mark 
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the  beguming  of  the  adversary  possession.  If  possession  is  not 
adversary  to  the  true  ovner  it  is  not  adversary  poasession  a.t 
all;  this  is  axiomatic. 

But,  whatever  may  be  the  law  in  other  jurisdictionB  concern- 
ing the  presumption  of  a  state  grant  in  favor  of  one  who  has 
had  possession  of  land  for  a  long  period  of  time,  such  law  has 
no  application  in  onr  jnrispmdenee  in  favor  of  a  plaintiff  in 
ejectment,  for  the  following  reasons,  viz:  (l)  The  burden  of 
proof  is  on  plaintiff  to  prove  hia  title;  no  material  fact  essential 
to  prove  it  can  be  presumed.  (2)  A  material  fact  will  not 
generally  be  presumed  which  can  be  easily  proved.  (3)  The 
law  requires  the  beet  evidence,  when  it  can  be  had.  (4)  A  fact 
will  not  be  presumed  in  favor  of  a  party  who  is  in  possession 
of  other  facts  which  are  better  evidence  of  his  claim,  and  which, 
if  proved,  would  render  the  presumption  unnecessary. 

Xow,  applying  these  principles  to  the  present  case,  the  title 
to  the  land  was  the  matter  in  question;  it  was  not  necessary 
to  presume  a  grant  in  order  to  support  plaintiff's  title,  because 
it  would,  at  most,  have  shown  him  to  have  a  title,  only  prima 
facie  good;  it  was  easy  for  plaintiff  to  prove  payment  of  taxes, 
if  he  had  in  fact  paid  them;  this  was  a  nuatter  within  his  own 
knowledge,  and  if  he  had  proved  payment  of  taxes  it  would  have 
rendered  the  presumption  of  a  grant  unnecessary  and,  at  the 
same  time,  would  have  established  in  plaintiff  aii  indefeasible 
title  under  section  3,  Art.  XIII  of  the  Constitution.  On  the 
other  hand,  if  plaintiff  did  not  in  fact  pay  the  taxes  for  five 
years,  the  laud  was  not  his,  the  title  was  not  in  him,  and  he 
should  not  recover  it.  Again,  if  it  be  proper  to  presume  a 
material  fact  to  make  out  plaintiff's  title,  why  not  presume  that 
he  paid  the  taxes,  that  a  man  who  owed  to  his  state  this  duty  had 
discharged  it?  This  presumptioQ  would  seem  to  me  to  be  just  as 
reasonable  as  the  other,  and  quite  as  good  law,  if  it  had  not  been 
heretofore  decided  by  this  court  that,  "there  is  no  presumption 
of  payment  of  taxes  arising  simply  from  the  duty  of  payment." 
State  v.  Jackson.  56  W.  Va.  560. 

All  of  the  West  Virginia  cases  which  appear  to  hold  that 
possession  of  land  under  color,  or  claim,  of  title  for  a  period  of 
ten  years,  will  vest  title  in  the  claimant  upon  which  he  may 
recover  in  ejectment,  are  easily  to  he  distinguished  from  Witten 
T.  Bt.  Clair,  supra,  and  from  the  case  now  before  us ;  they  do  not 
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coDflict.  To  verify  this  statement  see  the  following  cases: 
Camden  v.  Lv-mber  Co.,  59  W.  Va.  148;  Parkeraburg  Industrial 
Co.  V.  Sckullz,  43  W.  Va.  470;  Oarrett  v.  Ramsey.  26  W.  Va. 
345;  Adkins  v.  Spurlock,  46  W.  Va.  139.  Point  3  of  tlie 
syllabus  in  the  case  last  cited  reads  as  follows:  "The  bar  of 
the  statute  of  limitations  not  only  defeats  the  remedy,  but 
divests  the  title,  and  confers  it  upon  the  adverse  holder."  This 
I  do  not  deny;  provided,  however,  the  state  is  not  the  holder 
of  the  title.  But  if  the  state  is  the  owner  of  the  title  then  the 
possession  is  not  adverse.  If  the  state  had  the  only  title,  there 
would  be  no  title  which  could  be  transferred  from  one  claimant 
to  the  other.  In  that  ease  there  was  a  grant  from  the  common- 
wealth. The  doctrine  announced  in  Witien  v.  St.-Clair,  is  again 
recognized  bb  the  law  in  Coal  Co.  v.  Howell,  36  W.  Va.  489,  the 
seventh  point  in  the  syllabus  of  which  is:  "To  show  paj-ment 
of  taxes  is  not  a  sine  qua  non.  to  piaintifFs  right  to  recover, 
unless  such  payment  is  one  of  the  elements  of  hia  title."  By 
implication  this  says,  that  if  payment  of  taxes  is  an  element  of 
title,  proof  of  payment  is  necessary  to  prove  title.  In  the  case 
now  before  us  payn^nt  of  taxes  by  Eiffle  is  an  element  of  his 
title. 

In  tlie  case  of  Archer  v.  Saddler,  8  H.  &  M.  371,  wherein 
Judge  Tucker  uses  the  language  quoted  by  Judge  SoBitfSOX 
in  support  of  the  doctrine  of  presuming  that  a  state  grant  has 
issued,  that  distinguished  jurist,  at  the  beginning  of  the  same 
opinion,  uses  the  following  language,  viz :  "The  principal  ques- 
tions in  this  case  are:  1.  Whether  upwards  of  sixty  years  peace- 
able and  uninterrupted  possession  in  the  caveator,  and  those 
under  whom  he  claims,  together  with  payment  of  quit  rents 
antecedent  to'  the  revolution,  and  of  taxes  since  that  period, 
afford  a  sufficient  ground  to  presume  a  grant  from  the  crown, 
for  the  lands  in  question."  (The  italics  are  mine).  What  would 
have  been  the  opinion  of  that  eminent  judge,  as  tx)  presuming 
a  grant  in  favor  of  a  claimant  who  had  paid  no  quit-rents  or 
taxes?  We  can  only  guess.  Furthermore,  his  opinion  shows 
that  such  a  rule  as  a  presumption  of  grant  was  not  then  estab- 
lished, but  that  it  was  likely  to  become  necessary  in  consequence 
of  the  operation  of  the  law  of  descent,  and  that  such  rule,  if 
ever  established,  would  be  bom  of  necessity.  But  what  would 
have  been  Judge  Tucker's  view  concerning  the  "necessity"  of 
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Bueh  a  presumption,  if  the  organic  law  of  Virginia  had  been, 
at  the  time  he  wrot«,  the  same  as  section  3,  Art.  XIII  of  the 
Constitution  of  West  Virginia?  Again,  we  can  only  guess.  How 
much  easier  it  is  in  West  Virginia,  at  this  time,  to  prove  a  good 
possessory  title  under  the  Constitution  than  it  was  ever  before 
to  prove  title  by  grant!  Proof  of  poBseesion  for  10,  and  of 
payment  of  taxes  for  5  years,  m^kes  an  indefeasible  title.  As 
Judge  Brannon  appropriately  eipreBses  it  in  State  v.  Jackson, 
supra,  such  proof  establishes  a  "constitutional  grant,"  to  which 
I  may  add,  good  against  all  the  mtrld.  The  opinion  by  Marshall, 
C.  J.,  in  Alexander  v.  Pendleton,  8  Cranch  462,  quoted  as 
authority  by  Judge  Robinson,  was  rendered  in  a  suit  in  equity 
to  quiet  title,  and  in  that  case  a  grant  from  the  commonwealth 
was  shown.  Ricarda  v.  Williams,  7  "Wheat.  110,  from  which 
Justice  Story  is  quoted,  was  a  case  from  Connecticut.  Further- 
more, our  laws  in  relation  to  land  titles,  and  our  rules  of 
practice  in  regard  to  what  is  to  be  proven  in  order  to  establish 
title  in  actions  of  ejectment  are  reasonable  and  equitable,  and 
they  are  too  well  established  by  modem  adjudications  of  our 
own  Court  and  of  the  court  of  Virginia,  to  justify  their  over- 
throw by  the  introduction  of  different  laws  and  rules  gleaned 
from  other  jurisdictions  whose  laws  upon  the  subject  may  be 
unlike  our  own  in  many  respects. 

If  plaintiff  has  not,  in  fact,  paid  taxes  on  the  land  for  which 
he  sues,  it  would  be  against  the  policy  of  the  organic  law  to 
permit  him  to  recover  it;  if  he  has,  in  fact,  paid  his  taxes  he 
is  invested  with  an  indefeasible  title,  and  being  able  easily  to 
prove  whether  or  not  he  has  paid  taxes,  I  can  see  no  reason  in 
law  for  presuming  that  he  had  obtained  a  grant.  I  have  always 
understood  that  the  law  gave  the  defendant  in  ejectment  the 
benefit  of  a  presumiption  that  he  was  entitled  to  his  possession 
at  least,  and  burdened  the  plaintiff  with  proving  title.  This 
Court  went  even  further  than  this,  and  held  that  the  defendant 
in  possession  was  presumed  to  be  the  owner,  in  the  case  of 
Teass  v.  City  of  St.  Alhans.  38  W.  Va.  1,  cited  by  Judge 
Robinson  in  the  majority  opinion.  This  burden  of  proving 
title  can  not,  in  my  opinion,  be  relieved  by  presuming  any  fact 
essential  to  show  title.  It  was  to  invest  persons  with  good 
title  to  land  who  are  in  this  plaintiff's  situation  and  who  paid 
taxes,  and  thus  to  quiet  titles,  protect  actual  settlers  and  en- 
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courage  the  state's  deTelopment  that  section  3,  Art.  XIII,  vaa 
inserted  in  the  Constitution.  But  it  was  certainly  cot  the 
policy  to  invest  such  an  one  with  title  who  did  not  pay  taxes. 
I  would  reverse  the  judgment  of  the  lower  conrt  for  failure 
of  plaintiff  to  prove  title. 


CHARLESTON. 

Pabe  v.  McCadlby. 
Decided  Febmary  15, 1910. 

1.  Execution — Lien — Property  Butject. 

A  writ  of  Heri  faciaa.  Id  the  bands  of  an  officer  for  execution, 
la  a  Hen  upon  a  legacy  given  l:o  the  debtor. 

2.  SiME — Enforcement  of  Lien. 

A  Buggestlou  and  summons  to  answer  It,  under  sections  10 
and  11,  cbapter  141,  Code  1906,  do  not  create  a  Hen,  but  are 
only  means  of  enforcing  an  execution  tien  already  eslstlng. 

3.  BmE— Payment  of  Debt  to  Execution  Debtor— Liability  to  Ex- 

cfution  Creditor. 

One  paying  an  execution  debtor  a  debt,  with  notice  of  an 
execution  against  blm,  Is  liable  therefor  to  tb?  execution  credlt- 

4.  JrsTicB  OF  THE  Peace — Execution — Lien. 

An  execution  Issued  by  a  Justice  bas  the  same  effect  aa  a  Hen 
as  one  Issued  upon  a  judgment  of  a  circuit  court. 

Appeal  from  Circuit  Court,  Hardy  County. 

Bill  by  I.  L.  Park,  who  sues  for  the  use  of  C.  D.  Bouman, 
against  G.  W.  McCauley,  executor,  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal. 

Reversed  and  Remanded. 

Benj.  Dailey  and  M.  W.  Gamble,  for  appellants. 

H.  B.  Gilkeson  and  G.  W.  McCavIey,  for  appellees. 

Brannon,  Jddoe: 

C.  D,  Bouman  recovered  a  judgment  for  money  before  a 
justice  against  John  B.  Eussell.    Annie  R.  Russell  died  having 
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made  a  will  bequeathing  her  property  to  John  B.  Kuseell.  Her 
property  consisted  of  pereonalty.  Booman  had  an  execution 
issued  from  the  justice  on  his  judgmrat  and  placed  in  the 
hands  of  a  constable.  The  execution  waa  docketed  in  the  execu- 
tion lien  book  in  the  county  clerk's  office  under  section  2,  chapter 
141,  Code  1906.  G.  W.  McCauley  qualified  as  executor  of  Annie 
R.  Russell.  He  had  actual  notice  of  the  execution,  and  actual 
notice  of  such  recordation,  and  that  Boumen  claimed  from  it  a 
lien  on  the  legacy  in  McCaule/e  hands  as  executor,  {I  state 
the  fact  of  recordation,  though  it  does  not  seem  to  me  that 
recordation  is  notice  to  one  paying,  but  only  to  a  purchaser). 
Several  month^after  the  recordation  and  notice  of  the  execu- 
tion, McOauley,  denying  that  the  execution  bound  the  money 
in  his  hands  going  to  John  B.  Knssell  under  said  will,  paid 
the  money  under  it  to  John  B.  Bussell.  Then  I.  L.  Park,  the 
constable  having  the  execution,  and  Bouman  brought  a  chancery 
suit  against  McCauley  as  executor  to  enforce  the  lien  of  his 
«xecution  against  any  money  in  the  executor's  hands  going  to 
Bussell,  if  any  yet  was  in  his  hands,  and  if  not  to  compel  the 
executor  to  pay  the  debt  out  of  what  money  he  had  paid  Russell 
after  notice  of  the  execution.  The  answer  of  McCauley  admitted 
the  facts  alleged  in  the  bill,  and  admitted  notice  of  the  execu- 
tion before  he  paid  the  money  to  Eusseil,  but  denied  that  the 
execution  was  a  lien  on  the  legacy,  or  that  he  was  liable  for 
money  which  he  had  paid  Eussell.  The  decree  absolved  Mc- 
Cauley from  liability  for  money  so  paid  Russell,  but  decreed 
to  him  against  McCauley  a  small  sum  yet  in  his  hands,  wholly 
insufBcient  to  pay  the  execution.  Park  appeals  for  use  of  Bou- 
man. 

It  is  insisted  by  counsel  that  the  execution  is  no  lien  on  the 
legacy,  because  it  is  in  the  hands  of  the  executor,  and  thus  in 
cvstodia  legis.  It  seems  to  us  unreasonable  to  say  that  under 
the  sweeping  broad  language  of  Code  1906,  chapter  141,  section 
2,  an  execution  is  not  a  lien  on  money  going  to  a  legatee.  The 
section  says  that  the  execution  shall  be  a  lien  "upon  all  the 
personal  estate  of  which  the  judgment  debtor  is  poesessed,  oi^ 
to  which  he  is  entitled,  although  not  levied  on  nor  capable  of 
being  levied  on".  Is  not  a  legacy  "personal  estate  to  which 
he  is  entitled"  ?  The  legatee  has  it  not  in  possession,  but  is 
entitled  to  it.  What  the  object  of  this  provision?  To  give 
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a  lien  on  all  personalty  in  poBseesion,  or  to  -which  the  debtor 
is  entitled,  though  not  capable  of  being  levied,  as  a  chose  in 
action.  A  legacy  cannot  be  levied,  but  it  is  property,  known  in 
law  as  a  chose  in  action.  If  the  execution  is  no  lien,  then  the 
creditor  is  without  remedy.  To  think  that  a  large  legacy  ia 
not  amenable  to  creditors.  What  other  meane  haa  the  creditor 
for  enforcement  of  his  debt  ?  Look  at  the  need  to  be  answered, 
the  object.  This  lien  Bearches  for  and  finds  all  personalty.  It 
may  be  a  legacy,  in  the  hands  of  a  receiver.  Even  if  in  custodia 
legis,  though  not  otherwise  to  be  enforced,  it  may  get  the 
creditor  his  money  by  application  to  the  court  in  whose  custody 
the  fund  is.  A  lien  can  be  created  on  a  fun^4n  the  hands  of 
a  court  by  execution.  You  have  to  go  to  the  court  for  payment ; 
but  you  have  a  lien.  There  are  no  exceptions  to  this  lien  save 
those  in  the  section  specified.  I  vill  not  reiterate  the  cases 
construing  this  section  given  in  so  many  decisions.  The  language 
is  its  own  construer.  Hvlififf  v.  Cabell,  9  W.  Va.  522 ;  Wiant  v. 
Hai/s,  38  Id.  681;  Puryear  v.  Tca/lor,  13  Grat.  401;  Charron  v. 
Bomell,  18  Id.  216.  In  Svxinn  v.  Summers.  19  W.  Va.  135, 
this  Court  said  that  a  legacy  could  not  be  subjected  by  garnish- 
ment of  the  executor,  he  not  owing  a  debt ;  but  said,  this  "fieri 
facias  clearly  gives  him  a  lien  on  his  legacy."  There  it  iff 
held  that  suit  may  be  maintained  in  equity  by  the  motion  of  the 
ofiieer  or  any  one  interested  to  enforce  the  lien.  A  pointed 
case  to  show  that  a  fieri  facias  is  a  lien  on  a  legacy  enforceable 
in  equity.  It  may  even  be  attached  so  as  to  create  a  lien.  Vanc« 
V.  McLaughlin,  8  Grat.  289 ;  Sandredge  v.  Graves,  1  Pat.  &  H. 
101.  Then,  why  not  subject  to  lien  by  execution?  The  Code 
makes  anyone  liable  .for  the  lien  paying  to  the  execution  debtor 
with  notice  of  the  lien.  It  is  useless  to  refer  to  Brewer  v. 
Hutlon,  45  W.  Va.  107,  saying  that  property  in  custody  of  the 
law  is  not  attachable  and  that  neither  the  administrator  nor 
a  debtor  of  the  estate  can  be  gamisheed.  Of  course  not,  as 
that  would  give  one  creditor  of  a  dead  roan  preference  over 
others,  and  hinder  the  settlement  of  the  estate.  "When  one  dies 
his  assets  are  for  payment  of  all  debts,  and  one  creditor  cannot 
by  garnishing  a  debtor  of  the  decedent  get  it  out  of  lawful 
administration  for  all.  That  was  an  attachment  of  a  debt 
going  to  an  estate.  This  ia  a  lien  on  a  legacy  payable  after  pay- 
ment of  debts.    Different  cases. 
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It  is  argued  that  McCauley  having  paid  Buseell  before  the 
chancer;  rait  began  is  not  liable.  This  was  held  by  the  circuit 
court,  as  this  is  given  by  the  decree  as  a  reason  for  absolving 
McCauley  from  liability.  The  suit  created  no  lien.  Withotit 
an  antecedent  independent  lien  the  suit  would  have  no  ground 
on  which  to  rest.  It  is  a  suit  only  to  enforce  the  pre-existing 
lien  of  the  ft.  fa.  Counsel  seek  to  support  that  holding  by 
saying  that  section  11  of  chaptei*  141  touching  suggestions  to 
enfwce  execution  liens  against  persons  owing  the  debtor  provides 
that  if  such  person  is  liable  at  the  time  of  service  on  him  of  the 
summons  to  answer  the  suggestion,  he  shall  be  required  to  pay. 
Counsel  say  that  this  position  is  sutained  by  the  fact  that  sec- 
tion 11  as  in  Acts  1872-3,  chapter  218,  was  changed  by  chapter 
127,  Acts  of  1888,  to  what  it  now  is  in  the  Code  of  1906; 
whereas,  before  it  read,  "If  it  appear  on  such  examination  that 
there  is  any  such  liability  on  him,  the  court  may  order  him  to 
pay  any  debts  or  deliver  any  estate  for  which  there  is  sucli 
liability",  it  now  reads,  under  the  Act  of  1883,  "If  it  appear  on 
such  examination  or  answer,  that  there  is  any  such  liability  on 
him  at  the  time  of  the  service  of  the  summons  or  at  any  time 
thereafter  and  before  the  timfi  of  answering  or  the  return  day 
of  the  execution,  whichever  cornea  first,  the  court  may  order 
him  to  pay".  This  theory  is  answered  by  the  consideration  that 
neither  the  suggestion  nor  the  summons  upon  it  creates  or  starts 
any  lien.  They  are  only  a  means  of  enforcing  the  antecedent 
lien  of  the  execution.  I  think  the  Act  of  1882  made  no  change 
on  this  point.  Given  an  execution  lien,  and  notice  of  it  by  a 
person  owing  the  debtor,  that  person  cannot  pay  the  money  to 
the  debtorj  and  upon  a  suggestion  answer  that  he  had  discharged 
himself  from  liability  by  such  payment,  saying  that  the  money 
had  been  paid  when  the  summons  to  answer  the  suggestion  was 
served.  Neither  statute  would  allow  this.  If  so,  what  is  the 
worth  of  section  3  declaring  the  lien?  What  the  force  of  its 
provision  that  he  cannot  pay  the  judgment  debtor,  if  he  have 
notice  of  the  lien?  Shall  we  give  section  11  a  meaning  to  enable 
the  stakeholder  to  do  what  section  2  says  he  shall  not  do?  Both 
sections  in  the  same  chapter.  If  the  stakeholder  have  notice 
before  service  of  the  summons  he  is,  at  the  date  of  service, 
liable  under  section  11  at  the  date  of  service  of  the  summons 
upon  the  suggestion,  in  the  words  of  the  statute.  If  he  pay  before 
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notice,  then  he  would  not.be  liable  at  each  serYice.  Section  11 
nmkes  the  stakeholder  liable  if  when  served  he  is  liable,  and  he 
is  atill  liable  if  he  has  made  payment  with  notice.  The  sugges- 
tion does  not  destroy  the  prior  lien,  but  on  the  contrary,  has  for 
ita  purpose  the  enforcement  of  it.  The  construction  contended 
for  would  make  the  suggestion  and  the  summons  to  answer  it 
instruments  to  destroy  it.  Section  11  does  not  make  the  sugges- 
tion prejudice  a  prior  lien,  but  enforces  it.  Indeed,  if  the  stake- 
holder has  no  prior,  notice,  the  summoDS  upon  the  suggestion 
would  operate  as  notice  and  prevent  after  payment  to  the  judg- 
ment debtor.  I  have  said  that  the  suggestion  is  not  the  parent 
of  the  lien,  but  only  a  gamiahment  process  to  enforce  the  execu- 
tion Hen.  This  is  held  in  TrevUliati  v.  Guerrant,  31  Grat.  525. 
The  court  said  "The  remedies  afforded  by  the  other  sections  of 
same  chapter  (188)  were  designed  simply  to  enforce  this  lien 
of  the  execution.  The  lien  itself  ia  as  complete  and  perfect  with- 
out them  as  with  them."  In  Charron  v.  Bosn/ell,  18  Grat.  235, 
Judge  Moncure  said:  "These  proceedings  do  not  give  a  lien, 
general  or  specffic.  They  are  merely  a  means  provided  by  la:w 
for  the  enforcement  of  a  legal  lien  which  already  exists".  There 
can  be  no  suggestion  without  execution  lien.  The  very  language 
of  section  10,  chapter  141,  shows  there  is  no  basis  for  it  without 
such  lien,  as  it  reads,  "On  a  suggestion  by  a  judgment  creditor 
that  by  reason  of  the  lien  of  his  writ  of  fieri  facias  there  ia  a 
liability  on  any  person".  We  so  held  in  McKay  \.  McKay,  33 
W.  Va.  736. 

Another  theory  of  counsel  is,  that  whilst  an  execution  from 
a  circuit  court  may  have  the  force  above  assigned,  one  from 
a  justice  has  not  such  force.  There  comes,  what  to'my  mind 
seems  strong  in  repulse  of  that  theory,  the  argument  that  we 
ought  not  give  statutes  in  the  same  code  act  made  for  remedy 
and  enforcement  of  vital  rights,  a  construction  discriminative 
between  suitors  similarly  situated.  The  law  allows  a  suitor  to 
go  either  into  a  circuit  or  justice's  court.  One  suitor  on  a 
promissory  note  goes  into  the  circuit  court,  and  his  execution 
has  the  wide  lien  given  by  Code  1906,  chapter  141,  section  2. 
It  is  a  lien  on  chosee  in  action  not  liable  like  chattels;  on  a 
legacy;  on  all  personalty.  Another  suitor  on  a  similar  note 
goes  into  a  justice's  court,  but  his  execution  gives  him  a  much 
narrower  relief.  He  has  right  to  levy  on  chattels  or  money, 
67  w.  Vs. 
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bat  his  execution  is  no  lien  on  property  not  physical  and  leviable. 
Such  is  the  contention.  We  cannot  sustain  it,  and  thus  pro- 
duce such  partiality  in  the  law,  such  inefficiency  of  remedy, 
between  snitors  alike  circumBtanced.  It  is  said  that  the  chapter 
controlling  justice's  court  is  here  to  control  as  the  only  law; 
but  we  think  this  is  not  infallibly  so.  In  some  instances  we 
must  read  it  along  with  other  parts  of  the  Code  in  matters  in  part 
materia,  as  we  did  in  lAvesay  v.  Dunn,  33  W.  Va.  453,  holding 
the  same  statute  of  limitations  applicable  to  judgments  of  both 
circuit  and  justice's  courts.  Both  that  and  chapter  141  relate 
to  the  lien  of  an  execution.  Let  us  look  at  the  provisions  about 
this  matter.  Section  135,  chapter  50,  Code  1906,  in  the  justices' 
chapter,  makes  an  execution  from  a  justice  "command  the  person 
to  whom  it  is  directed  to  collect  the  amount  due  out  of  the 
pergonal  property  of  the  judgment  debtor".  This  is  broad. 
Section  139  makes  it  a  lien  on  the  "personal  property  of  the 
judgment  debtor  liable  to  be  seized  nnder  it".  This,  taken 
alone,  imports  only  tangible,  leviable  chattels.  Going  to  chapter 
141,  section  2,  we  find  it  saying,  "Every  writ  of  fieri  facias" 
shall  be  a  lien  on  the  debtor's  personal  estate,  whether  leviable 
or  not.  1^0  good  reason,  none  but  the  most  technical,  demands 
that  we  exclude  a  justice's  execution  from  the  comprehensive 
expression  "Every  writ",  but,  as  suggested  above,  harmony 
between  remedial  sections  in  the  same  Code  on  the  same  matter, 
equality  between  suitors  similarly  situated,  forbid  it.  Another 
clause  says  that  when  the  execution  is  docketed  it  shall  be  an 
abiding  lien  from  the  time  it  ia  delivered  to  the  "sheriff  or  other 
oflEcer".  What  other  officer?  Why  not  say  a  constable  holding 
an  execution  from  a  justice?  Why  not?  It  seems  to  me  that 
section  6  of  chapter  141,  gives  strong  evidence  to  show  that  a 
justice's  execution  has  the  -width  of  lien  given  by  section  2. 
Section  4  allows  interrogatories  to  be  put  to  the  debtor  before 
a  commissioner  to  find  what  estate  the  lien  covers.  Section  & 
reqnires  the  commissioner  to  return  papers  "to  the  court  in 
which  the  judgment  is,  or  if  the  judgment  be  of  a  justice,  to 
the  circuit  court".  It  is  suggested  that  section  118,  chapter  50, 
Code  1906,  provides  for  filing  in  the  circuit  court  oifice  a 
transcript  of  the  judgment  from  the  justice's  docket,  and  execu- 
tion may  be  issued  thereon  with  like  effect  as  upon  a  judgment 
in  the  circuit  court.     From  this  we  are  to  say  that  the  only 
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way  by  which  execution  on  a  justice's  judgment  can  be  iasued 
to  have  the  same  effect  as  a  lien  as  an  execution  on  a  circuit 
court  judgment,  is  by  filing  such  transcript  In  the  clerk's  office. 
That  provision  had  no  such  office.  Perhaps  the  owner  of  the 
judgment  might  prefer  to  have  a  sheriff  collect  over  a  constable, 
or  have  it  of  more  permanent  or  more  accessible  record,  or 
have  a  suggestioo,  or  send  execution  to  another  county.  For 
these  reasons,  perhaps  others,  this  provision  was  made.  We 
hold  that  a  justice's  execution  has  the  same  force  as  a  Hen  as  one 
on  a  circuit  court  judgment. 

We  reverse  the  decree  and  remand  the  case  to  the  circuit  court 
with  direction  to  enter  a  decree  for  the  plaintiff  against  Me- 
Cauley  for  proper  amount  and  costs. 

Reversed  and  Remanded. 


CHARLESTON. 

St.  Maets  v.  Woods,  Jcdoe. 
Decided  February  15,  1910. 

MuRiciPAL  CoBPoaATiOTis — Charter  A.menanent—Jurttdicti<m  of 

Circuit  Court. 

A  circuit  court  has  no  Jurisdiction  or  power  to  amend  tlie 
charter  of  &  city  or  town  granted  by  special  act  of  the  Legis- 

When  a  charter  has  once  been  granted  to  a  city  or  tovn  by 
special  act  of  the  Liegislature,  though  the  population  of  such 
city  or  town  afterwards  decrease  I)eIow  two  thousand,  this  does 
not  put  It  under  tbe  power  of  the  circuit  court  to  amend  its 
charter. 
PBOHismoN — WitBTi  LtES — Court  AcUng  Beyond  it»  Juriidiction. 

A  circuit  court,  in  a  proceedlnR  to  amend  a  town  or  city  char- 
ter, acta  in  a  <iHnsi  Judicial  character,  and  If  it  has  no  proper 
Jurisdiction  or  power  to  act  In  the  particular  case  on  the  suhject 
matter  before  it,  a  vrit  of  prohibition  itee  against  the  court. 
PttoiiiBiTio?!— Witrt  OF — Who  Slay  Maintain. 

A  city,  or  persons  who  are  residents  and  tax-payers  In  It,  have 
such  interest  as  will  enable  them  to  maintain  a  writ  of  prohi* 
67  W.  v«. 
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bltlon  against  a  circuit  court  which  la  proceeding  to  amend  the 
charter  of  such  city  without  Jurisdiction  to  do  so  in  the  par- 
ticular caae. 
5.     S&ME — Procedure. 

When  a  proceeding  to  be  prohlhltad  by  writ  or  prohlbltloa 
shows  on  the  face  of  Its  record  want  of  jurisdiction,  no  demand 
upon  the  court  to  cease  the  proceeding  la  necessary  before  ask- 
ing the  writ 

Application  by  the  City  of  St.  Msjya  and  others  for  a  writ 
of  prohibition  to  Homer  B.  Woods,  Judge,  and  others. 

Writ  Granted. 

Clyde  B.  Johnson  and  G.  D.  Smith,  for  petitioners. 
William  Beard,  Boss  Wells,  H.  P.  Locke,  and  F.  H.  McGregor, 
for  respondents. 

Beannon,  Judge: 

By  diapter  147,  Acts  of  1901,  the  Legislature  enacted  a 
charter  for  the  City  of  St.  Marys.  In  April,  1909,  K.  W. 
Donglass  and  four  other  freeholders  of  that  city  presented  to 
the  circuit  court  of  Pleasants  county  their  petition  asking  that 
court  to  alter,  change  and  amend  the  said  charter  in  certain 
respects  set  forth  in  the  petition,  which  petition  the  court  re- 
ceived, and  directed  publication  of  the  object  of  the  petition  as 
directed  by  section  1896,  Code  of  1906.  In  May,  1909,  the  City 
of  St.  Marys,  John  Schanwecker  and  four  others,  presented  to 
this  Court  a  petition  praying  for  a  writ  of  prohibition  against 
the  circuit  court  of  Pleasants  county  and  the  persons  prosecuting 
said  petition  for  amendment  of  the  city  charter,  to  prohibit  the 
further  entertainment  and  prosecution  of  said  petition. 

The  most  material  question  of  the  case  is.  Has  a  circuit  court 
any  power  of  jurisdiction  to  amend  and  alter  the  charter  of  a 
city  or  town,  whose  charter  cornea  by  special  act  of  the  Legis- 
lature? If  not,  if  it  cannot  act  upon  the  subject,  it  is  without 
jurisdiction.  If  we  find  that  under  no  circumstance  can  a 
circuit  court  amend  sneb  a  charter  under  the  power  of  amend- 
ment given  by  section  1895,  Code  of  1906,  then  we  would  con- 
sider it  a  total  want  of  jurisdiction,  and  for  that  reason  prohibi- 
tion would  lie;  but  if  we  say  that  because  that  statute  confers 
a  jurisdiction  to  begin  to  consider  and  hear  and  determine,  and 
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thuB  it  has  ioriBdiction  to  act,  but  still  cannot  properly  alter  a 
special  charter,  then  its  exercise  would  be  an  abuse  or  usurpation 
of  power.  In  either  case  prohibition  would  lie  under  section 
3599,  Code  of  1906,  giving  the  writ  where  there  la  total  want 
of  jurisdiction  of  the  subject  matter,  or  where  there  is  jurisdic- 
tion, but  the  court  exceeds  its  legitimate  powers,  Powhatan 
Coal  Co.  v.  Ritz,  60  W.  Va.  395;  N.  d:  W.  Co.  v.  Pinttacle  Coai 
Co..  44  Id.  574.  The  Constitution,  Art.  6,  section  39,  says  the 
"Legislature  ehall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases  •  •  •  Incorporating  cities,  towns 
or  villages,  or  amending  the  charter  of  any  city,  town  or  village, 
containing  a  population  of  less  than  two  thousand.  •  •  • 
The  Legislature  shall  provide  by  general  laws  fq;*  the  foregoing 
and  all  other  cases  for  which  provision  can  be  so  made."  The 
Constitution  thus  divides  municipalities  into  two  classes,  those 
of  two  thousand,  those  of  less  population.  It  prohibits  the 
Legislature  from  incorporating  or  amending  the  charters  of 
towns  of  less  than  two  thousand ;  but  as  to  those  of  that  popular 
tion,  it  reserves  such  power  to  the  Legislature.  Does  the  Con- 
stitution mean  that  the  Legislature  cannot  authorize  a  court  to 
grant  or  change  a  charter  of  a  town  over  two  thousand  in 
population  ?  It  would  seem  so,  because  it  concedes  power  to  the 
Legislature  to  act  in  soch  case,  and  not  that  only,  it  gives  the 
Legislature  power  to  provide  means  for  chartering  or  amending 
tlie  charted  of  towns  of  less  than  two  thousand  population;  but 
grants  it  no  power  to  make  regulation  in  any  other  case;  in 
other  words,  it  limits  the  power  to  provide  other  process  than 
special  act  to  towns  of  less  than  two  thousand  people.  The 
incorporation  of  towns  is  a  legislative  function.  The  whole 
power  is  in  the  Legislature,  except  as  the  Constitution  limita. 
Our  Constitution  reserves  to  the  Legislature  a  part  of  this 
power,  and  tells  it  to  confer  the  other  part  on  some  other 
tribunal;  but  it  can  delegate  or  confer  this  function  do  further 
than  so  far  as  it  is  allowed  to  delegate,  that  is,  as  to  towns  of 
less  than  two  thousand  people.  We  must,  therefore,  construe 
the  sections  of  chapter  47  of  the  Code  giving  circuit  courts 
power  to  amend  charters  as  intended  to  apply  only  to  towns  of 
less  than  two  thousand  population  incorporated  by  courts,  as 
otherwise  those  sections  would  be  contrary  to  the  Constitution. 
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Our  constmctdoQ  mmt,  if  possible,  harmomze  it  vith  the  Con- 
Btitntion. 

Bttt  take  thoee  pTovisioiis  for  amendment  of  tbemselveG,  with- 
out reference  to  the  Constitution.  Do  they  allow  a  circuit  court 
to  alter  a  charter  given  by  special  act  ? 

As  stated  in  South  itorgantown  v.  Morgantown,  49  W.  Ya. 
729,  the  incorporation  of  towns  is  purely  a  legislative  function, 
tmlees  the  Constitution  limits  or  otherwise  provide.  The  Legis-  - 
lature  makes  or  alters  or  abolishes  their  charters,  unless  the 
Constitution  otherwise  says.  Section  47a,  chapter  47,  Code  1906, 
says  that  when  it  shall  be  desirable  to  amend  the  charter  of 
"any"  city,  town  or  village  of  lees  than  two  thousand,  application 
may  be  made  to  a  circuit  coiirt.  The  word  "any'*  is  compre- 
hensive; but  reading  chapter  47  we  cannot  see  that  it  intends 
such  a  power  as  to  special  charters,  whoi  we  reflect  on  certain 
couBiderations.  A  tovm  is  incorporated  by  a  special  act  giving 
it  powers  deemed  proper  by  the  Legislature.  We  can  hardly 
think  that  it  was  the  desire  of  the  Legislature  in  conferring 
powers  of  amendment  upon  courts  to  give  them  right  to  take 
away  important  powers  or  enlarge  them,  after  tiie  Legislature 
had  once  passed  on  those  matters.  To  give  courts  such  power 
would  give  them  right  to  vitally  change  the  legislative  will,  to 
repeal  in  material  respects  the  act  of  the  Legislature.  The 
municipal  right  as  a  corporation  is  vested  in  it  for  the  baieflt 
of  its  people,  and  not  to  be  denoted  from  by  any  power  other 
than  that  conferring  it.  We  cannot  think  that  the  town  or  its 
people  can  otherwise  lose  their  rights.  We  can  apply  this  amend- 
ing power  to  other  towns  than  those  incorporated  by  special 
act.  This  chapter  allows  courts  to  incorporate  towns  of  lees 
population  tiian  two  thousand,  and  to  those  we  can  apply  this 
amendatory  power.  The  very  fact  that  the  Code  section  allowing 
amendment  by  courts  limits  the  power  to  towns  of  less  popula- 
tion than  two  thousand  imports  that  it  has  reference  only  to  such 
towns  incorporated  by  courts,  because  we  cannot  say  that  the 
Legislature  foresaw  that  some  towns  of  special  charter  would 
decrease  in  population  below  two  thousand,  as  in  this  instance, 
and  thus  fall  under  the  amending  section.  Only  towns  of  leas 
population  could  either  be  incorporated  or  their  charters  be 
amended  by  courts,  and  those  only  were  in  the  mind  of  the  I*gia- 
latnre  when  making  the  amendatory  section.  It  was  intended 
6T  w.  Va. 
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only  for  small  imtnicipalities  chartered  by  courts.  Important 
rights  vested  by  Legislative  acts  could  thus  be  abrogated,  which 
the  law  making  body  thought  requisite.  For  instance,  take  the 
city  of  St.  Marys.  Section  38  of  its  charter  act  of  1901  gave 
it  absolute  right  to  grant  or  refuse  liquor  license.  Section  29 
authorized  an  excise  board  of  three  to  pass  on  the  grant  or 
refusal  of  license.  An  act  in  190?  (chapter  9)  repealed  that 
section  S9,  and  thus  dispensed  with  the  excise  board,  but  left 
section  28  giving  the  town  power  to  grant  or  refuse  license 
still  standing.  The  applicants  for  amendment  of  the  charter 
say  that  it  is  doubtful  whether  the  town  has  this  power  af ^r 
the  repeal  of  section  29  creating  an  excise  board,  and  their 
amendment  proposes  to  take  from  the  city  this  power,  except 
with  the  assent  of  the  county  court.  Without  deciding  whether 
the  city  has  yet  this  discretion,  say  for  argument  that  it  has. 
■  The  city  -may  consider  it  important  to  grant  license  to  raise 
revenue,  a  very  important  matter;  but  this  power  is  to  be 
taken  from  the  city,  though  the  Legislature  deemed  it  a  neces- 
sary and  salutary  power,  when  it  passed  the  charter.  Never 
did  the  Legislature  intend  this. 

Counsel  for  the  plaintiffs  suggest,  not  without  force,  as 
showing  that  the  amendment  provisions  in  chapter  47  apply 
only  to  towns  incorporated  by  courts,  that  chapter  54,  Acts 
of  1907,  amending  and  re-enacting  section  2,  Code  chapter  47, 
gives  courts  jurisdiction  to  declare  the  forfeiture  of  "all  such 
charters  granted  as  hereinbefore  provided",  showing  a  legis- 
lative interpretation  of  the  amending  provisions,  that  is,  that 
they  apply  only  to  charters  granted  by  conrts.  After  this  new 
section  was  blocked  into  the  Code  chapter,  does  it  not  compel 
us  to  say  that  the  amendment  provisions  are  to  be  held  its 
applicable  to  conrt  charters?  It  seems  so.  We  must  interpret 
the  chapter  vrith  this  new  section  in  it. 

But  counsel  say  that  though  St.  Marys  may  have  contained  a 
population  of  two  thousand  when  the  act  of  incorporation  was 
passed,' it  has  fallen  below  that  population  since,  and  there- 
fore  the  jurisdiction  of  the  circuit  court  is  defensible.  We  can- 
not establish  this  legal  rule.  As  said  above  the  Constitution  classi- 
fies municipalities,  giving  the  Legislature  power  to  pass  acts  of 
incorporation  in  cases  where  population  is  two  thousand.  Under 
this  authority  the  Legislature  took  up  the  proposition  to  pass 
«T  w.  v«. 
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a  charter  for  St.  Maryaj  and  found  that  it  contained  the 
requisite  population  enabling  it  to  pass  a  special  act.  We  muet 
BO  asBtiine.  Lmher  v.  Scitea,  i  W.  Vs.  11 ;  Boby  v.  8keppard, 
42  Id.  286.  The  Legislature  thuB  put  St.  Maiya  in  the  class 
of  towns  of  two  thousand  population ;  it  put  upon  it  the  stamp 
or  mark  of  such  status.  Is  there  any  statute  that  sajB  that 
if  its  population  fall  below  tliat  mark  it  shall  lose  that  status, 
and  fall  into  the  class  of  towns  below  that  population,  and  have 
its  rights  nnder  its  charter  endangered  by  becoming  subject 
to  change  by  court  amendment?  None  has  been  shown.  Can 
we  reasonably  think  that  a  diminution  of  population,  perhaps 
temporary,  shall  wholly  change  its  cast  and  character,  and 
make  it  liable  to  lose  impcnrtant  powers  and  prerogatives  from 
action  by  any  other  agency  than  that  which  granted  them,  the 
Legislature  ?  If  in  a  year  or  so,  it  regain  its  two  thousand, 
does  the  original  status  come  back  with  all  its  privileges  ?_  A 
city  is  of  one  class  this  year,  another  next.  This  would  breed 
confusion.    This  fluctutation  cannot  work  such  result. 

But  conceding  that  a  circuit  court  cannot  amend  a  city  charter 
given  by  special  act,  it  is  contended  that  prohibition  will  not 
lie,  for  the  reason,  as  counsel  argue,  that  a  circuit  court  in  such 
proceeding  does  not  act  in  judicial  function,  and  a  writ  of  pro- 
hibition lies  only  to  a  court  acting  judicially.  In  view  of  the 
great  body  of  law  defining  judicial  function  and  when  the  pro- 
cedure is  judicial,  we  deem  it  useless  to  go  over  this  ground. 
ArUe  T.  Board,  41  W.  Va.  471  ^  State  v.  South  Penn.  48  Id. 
80;  State  v.  Harden,  62  Id.  313.  It  is  true  the  writ  goes 
only  against  a  tribunal  acting  judicially.  Va.  Co.  v.  County 
Court.  58  W.  Va.  86;  McWhorter  v.  Dorr,  67  Id.  608;  Camp- 
hell  V.  DooHitle,  58  Id.  317;  Fleming  v..  Commissioners,  31  Id. 
608.  A  circuit  court  is  in  cast  and  general  function  a  judicial 
tribunal,  but  it  sometimes  performs  acts  purely  ministerial. 
Summers  County  v.  Monroe  County,  43  W.  Va.  207.  But  is 
the  circuit  court  in  proceeding  to  amend  a  town's  charter  acting 
judicially,  or  simply  in  a  legislative  character?  We  held  in 
Town  of  Union  Mines,  39  W.  Va.  179,  that  a  circuit  court 
acting  under  Code  chapter  47,  in  incorporating  a  town  acts 
in  a  judicial  and  administrative  capacity  and  is  subject  to 
prohibition.  So  Elder  v.  Incorporators,  40  W.  Va.  232.  These 
cases  answer  the  qaestion,  and  warrant  prohibition.  Moort  t. 
67  w.  Va. 
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Holt,  65  W.  Va.  607,  says  that  it  liee  against  "courts,  boards, 
officers  or  tribimals,  having  judicial  or  gvast  judicial  powere." 
Fleming  v.  Commissioners,  supra,  says  it  goes  where  the  tribimal 
is  exercising  powers,  though  not  strictly  judicial,  known  as 
quasi  judicial.  In  Brazte  v.  Commissioners,  25  W,  Va.  213, 
it  was  held  that  prohibition  lies,  not  only  against  judicial 
tribimals,  bat  to  ministerial  tribunals  possessing  incidentally 
judicial  poweis  known  as  qvim  judicial  tribunals.  Such  it  was 
held  is  a  canvassing  board  in  asc^taining  the  result  of  an 
election.  It  had  incidentally  to  pass  judicially  on  scane  things 
essential  in  the  proceeding,  as  has  a  circuit  court  in  amending 
a  charter.  Under  these  cases  and  others,  especially  the  Union 
Mines  and  Elder  Cases,  which  give  the  cast  of  quasi  judicial 
to  tiie  action  of  a  circuit  court  under  the  statute  in  hand,  we 
must  say  that  it  is  of  a  character  to  warrant  prohibition.  What 
other  efficacious,  adequate  remedy?  As  to  what  is  judicial, 
and  what  non-judicial,  and  when  and  when  not  prohibition 
lies,  the  distinction  is  complicated  and  refined,  and  Uie  cases 
are  infinite,  and  discrimination  ditBcult.  In  the  maze  we  must  do 
the  best  we  can  in  the  case  that  may  be  in  hand.  In  this  instance 
we  decide  in  favor  of  prompt  and  efficient  remedy,  rather  than 
deny  it  on  narrow,  technical  principles.  By  these  remarks  it 
must  not  be  thought  that  we  doubt  our  decision  in  this  instance. 
It  is  said  that  the  plaintiffa  cannot  have  a  writ  of  prrfiibi- 
tion  without  having  first  applied  to  the  circuit  court  to  dismiss 
the  proceeding  for  amendment.  This  is  a  question  on  which 
authorities  are  not  clear.  (On  what  are  they?)  The  rule  is 
not  fixed.  The  case  of  Jennings  v.  Judge,  56  W.  Va.  146,  cites 
much  authority  for  the  position  that  effort  must  first  be  made 
in  the  court  where  the  action  sought  to  be  prohibited  is  going 
on.  The  text  of  16  Ency.  PI.  &  Prac.  1128,  states  that  this  is 
the  rule.  The  same  is  stated  as  the  general  rule  in  32  Cyc. 
624;  but  the  rule  is  there  qualified  by  the  statement  that  no 
defence  in  the  court  sought  to  be  prohibited  need  be  made 
where  the  proceeding  in  it  is  ex  parte,  or  where  the  party  had 
no  opportunity  to  object;  and  in  some  cases  where  there  appears 
on  the  face  of  the  proceeding  a  want  of  jurisdiction.  We  find 
this  Court  in  the  opinion,  hut  not  in  the  syllabus,  in  Swinibum 
v.  Smith,  15  W.  Va.  pp.  498-9,  stating  the  true  rule  to  be 
that  when  on  the  face  of  the  proceeding  want  of  jurisdiction 
6T  w.  Vb. 
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appears,  there  ifl'  no  need  of  objection  in  the  court  to  be  pro- 
hibited. Likely  this  is  the  safe  rule.  Under  the  rule  stated 
in  32  Cyc.  resietence  in  the  circait  court  is  in  this  instsnce 
tmnecessaiy,  because  the  proceeding  is  ex  parte,  and  also  because 
want  of  power  in  the  circuit  court  appears  on  the  face  of  its 
record.  For  these  reasons  the  case  of  Board  v.  Holt,  51  W.  Va. 
435,  is  right,  ae  the  injunction  showed  want  of  jurisdiction  to 
enjoin  a  board  of  edncation  in  a  matter  proper  for  its  action. 
So  iti  Jennings  v.  Judge,  supra,  because  the  court  had  lawful 
jurisdiction  of  the  case,  an^  only  made  a  misstep  in  decreeing 
personally  against  a  non-resident  costs,  cOrrectible  in  the  court. 
It  is  never  necessary  where  it  appeara  motion  in  lower  court 
would  be  unavailing,  as  in  Board  v.  Holt,  54  W.  Va.  167.  It 
seems  that  motion  in  the  lower  court  was  properly  dispensed 
with  in  Knight  v.  Zaknhiser,  53  W.  Va.  370,  under  its  char- 
acter. There  and  in  the  Holt  Case  in  51  W.  Va.  it  is  said  the 
rule  requiring  mc4ion  in  the  lower  court  is  not  inflexible. 

It  is  objected  that  neither  the  city  nor  perBona  joining  in 
the  application  for  prohibition  can  maintain  the  writ.  We  will 
be  slow  to  say  that  the  counsel  representing  the  public  interest 
cannot  contest  a  proceeding  in  court  to  amend  its  charter  so 
as  to  take  away  from  the  city  a  right,  a  power,  a  prerogative 
important  and  material  to  the  city.  And  as  to  the  persons 
uniting  with  the  city  as  plaintiffs,  they  being  residents,  free- 
holders and  tax-payers  of  the  city,  have  right  to  contest  the 
amaidment.  They  are  vitally  interested  in  this  public  charter, 
in  its  powers  of  license  and  taxation  and  other  powers  involved 
in  the  broad  amendment.  For  what  is  a  charter?  In  large 
sense,  the  property  or  rights  of  residents  and  tax-payers.  Man- 
deunua  may  be  had.  by  citizens  and  tax-payers  as  such  to  compel 
A,  county  court  to  build  a  bridge.  State  v.  County  Court,  47 
W.  Va.  673.  "One  or  more  persons  may  maintain  mandamus 
to  compel  the  doing  of  an  act  in  which  the  public,  including 
themselves,  have  a  common  interest."  Payne  v.  Staunton,  55 
W.  Va.  202,  and  numerous  citations.  Though  this  is  not 
mandamus  similar  principles  apply  as  showing  interest  in  the 
parties  enabling  them  to  maintain  a  suit  involving  public 
interest  affecting  them. 

Under  these  views  we  award  the  writ  of  prohibition. 

Writ  Granted. 

61  W.  Tft. 


,l,:.:c;.,  Google 


118  Keknedt  v.  Holt.  [Feb.  1910. 

CHARLESTON. 

Kbhkbdt  v.  Holt. 

Decided  February  33, 1910. 

1.  PBomBmoK—aTOnnda— Error  of  Law. 

A  writ  of  prohlbitloa  doea  not  He  against  an  execution  for 
oosta  awarded  by  a  circuit  court  on  a  motion  to  quash  an  execu- 
tion, the  circuit  court  having  lawful  jurisdiction  of  Buch  motion. 

2.  BAue—Oroana— Amount  of  CoHtnot  Wttrranting  Writ  of  Error. 

Where  the  proceeding  1b  of  such  nature  ae  to  forbid  a  writ  of 
prohibition  when  the  amount  Is  over  |100,  the  fact  that  tt  la  less 
In  amount  will  not  give  prohibition  In  a  proceeding  of  like 
nature. 

(RoBiNSOR,  pBESUENt,  Absent). 

Prohibition  by  James  M.  Kennedy  and  oHiers  against  John 
Homer  Holt,  Judge,  and  others. 

Writ  Refused. 
0.  E.  A.  Kunst  and  A.  W.  Biirdett,.iOT  petitioners, 

Bbannon,  Jddqe: 

An  execution  was  issued  by  the  clerk  of  the  circuit  court  of 
Taylor  county  in  favor  of  Lewis  Bitter  and  Carrie  Bitter  against 
William  Mallonee,  Abraham  W,  Burdett,  EBtella  Mallonee, 
James  P.  Maxwell  and  James  Kennedy  for  twenty-five  dollars 
and  twenty-four  cents  costs  in  a  certain  chancery  suit.  Kennedy 
and  Burdett  instituted  a  motion  to  quash  said  execution,  and 
the  court  refused  to  quash  it,  and  dismissed  the  motion,  and 
awarded  costs  against  Kennedy  and  Bnrdett,  and  then  Kennedy 
and  Burdett  applied  to  this  Supreme  Court  for  a  writ  of  pro- 
hibition to  prohibit  the  circuit  court  and  Bitters  from  proceeding 
to  enforce  the  judgment  for  costs  awarded  upon  said  motion  to 
quash  said  execution. 

We  will  refuse  the  prohibition  for  the  reason  that  it  is  well 
settled  that  a  writ  of  prohibition  is  purely  jurisdictional  and  will 
not  lie  to  correct  mere  error  of  law,  and  thus  usurp  the  func- 
tions of  a  writ  of  error  or  appeal.  Johnston  v.  Eunter,  50 
W.  Va.  52.  The  circuit  court  plainly  had  jurisdiction  to  enter- 
6T  w,  Ta. 
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tain  the  motion  to  quash  the  execution,  and  if  it  was  wrong  it 
is  mere  error  of  law,  and  prohibition  does  not  lie.  If  the 
amount  were  over  one  hundred  dollai^  everybody  would  say  that 
the  only  remedy  would  be  writ  of  error.  The  fact  that  a  writ 
of  error  doea  not  lie.  because  the  amount  of  coete  does  not 
warrant  it,  does  not  give  a  writ  of  prohibition.  Fameworth  v. 
B.  &  0.  R.  R.  Co.,  Z8  W.  Va.  816. 

Writ  Refused. 


CHAULESTON. 

Maxwell  v.  Maxwell. 

Decided  March  1,  1910. 

DivoECE— Sui(  Mimeji  and  Uaintenanee  Pending  Appeal-^uriidic- 
tioft  of  Circuit  Court  at  Any  Time  Pending  the  Suit — Appel- 
late Jurisdiction. 

The  circuit  coun  has  jurisdiction  to  award  suit  mone;  and 
maintenance  necesEltated  by  the  pendency  ol  an  appeal  of  a 
divorce  suit.  The  power  to  make  such  aa  award  does  not  He  In 
the  appellate  court. 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Emma  V.  Maxwell  against  A.  0.  Maxwell.  Decree 
for  plaintiff,  and  defendant  appeals. 

Affirmed.    . 

John  J.  Coniff  and  Henry  M.  Russell,  for  appellant. 
■   T.  8.  Riley  and  A.  L.  Samtell,  for  appellee. 

EoBissoN,  President: 

In  the  circuit  court  of  Ohio  county,  Emma  V,  Maxwell  sought 
a  decree  of  divorce  from  her  husband,  A.  0.  Maxwell.  Upon 
a  hearing  of  the  cause,  the  relief  asked  by  her  was  denied  and 
the  suit  dismissed.  She  obtained  and  perfected  an  appeal  from 
the  decree  of  dismissal.  Thereafter  she  petitioned  the  circuit 
court  for  an  order  compelling  the  husband  to  pay  her  an  amount 
of  money  sufficient  to  enable  her  to  prosecute  that  appeal  and 
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to  maintain  her  during  its  pendency.  The  petition  was  received 
and  filed,  and  notice  to  the  defendant  of  a  hearing  thereon  was 
directed  to  be  given.  The  defendant  appeared  and  answered  the 
petition.  The  answer  denied  the  jurisdiction  of  the  cirenit  court 
to  make  the  order  for  which  the  petitioner  prayed.  Bat  upon 
a  hearing  of  the  issue  made  by  the  petition  and  answer  it  was 
decreed  "that  the  defendant,  A.  0.  Maxwell,  pay  to  the  plain- 
tiff five  hundred  and  thirty-four  dollars  to  enable  her  to  prose- 
cute her  suit  in  the  Supreme  Court  of  Appeals  and  that  he  pay 
to  the  said  plaintiff  thirty  dollars  per  month  alimony  during 
the  pendency  of  said  suit  or  until  the  further  order  of  this 
court."  From  this  decree  the  defendant,  A.  0.  Maxwell,  has 
appealed. 

The  question  presented  is  that  of  the  jurisdiction  of  the 
circuit  court  to  award,  because  of  the  pendency  of  an  appeal, 
suit  nwney  and  maintenance  after  the  appeal  has  been  taken. 
Concurrently  there  arises  the  question  of  the  power  of  this 
Court  to  make  such  an  award  in  a  case  here  on  appeal. 

Has  the  circuit  court  such  power  as  it  exercised?  Does  the 
power  lie  in  the  appellate  court?  It  ie  insisted  that  the  circuit 
court  can  make  no  order  for  suit  money  and  maintenance  after 
an  appeal  of  the  suit  is  perfected;  that  the  order  can  then  be 
made  only  by  the  Supreme  Court  of  Appeals,  wherein  the 
appeal  is  pending.  These  questions  are  of  first  instance  with 
us.  Yet  they  are  of  vital  importance.  It  behooves  us  to  start 
right.  In  other  states  we  find  decisions  in  point.  But  they 
are  at  great  variance — many  holding  one  way  and  many  the 
other.  Some  are  poorly  considered;  others  seemingly  controlled  , 
by  constitutions  and  statutes  different  from  ours.  Perhaps 
we  could  truthfully  say  that  the  greater  number  of  them  justify 
the  conclusion  that  we  shall  announce  in  this  opinion.  The 
decisions  of  New  York,  Maryland,  and  California,  and  the 
latest  decisions  ia  Missouri,  are  clearly  in  accord  with  it.  So 
are  many  others.  But  no  opinion  should  be  controlled  by  the 
number  of  precedents  found  in  other  jurisdictions.  Nor  shoold 
those  precedents  be  persuasive  unless  founded  upon  sound  reason. 
We  shall  give  them  only  such  weight  as  their  good  sense  discloses. 

A  late  exposition  of  the  decisions  on  the  subject  under  con- 
sideration is  that  in  the  helpful  note  in  3  Amer.  &  Eng.  Ann.   ■ 
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Cases,  at  page  61.  Our  extended  examination  of  all  the  cases, 
in  that  note  and  elsewhere  cited,  leads  us  to  say  that  there  may 
be  drawn  as  a  general  dedaetion  from  them,  without  regard  to 
its  applicability  in  all  jurisdictions,  the  text  in  1  Ena  PI.  &  Pr. 
449,  which  is:  "Temporary  alimony  and  counsel  fees  may  be 
granted  by  the  appellate  court  pending  an  appeal,  but  the  usual 
practice  is  that  this  shall  be  done  by  the  trial  court,  which  is 
deemed  still  to  have  sitfBcient  jurisdiction  for  this  purpose  as 
long  as  the  action  is  pending,  t.  e.,  while  the  appeal  is  unde- 
termined." This  text,  however,  read  in  the  light  of  the  two 
lines  of  cases  cited  to  support  it,  one  line  in  relation  to  its  first 
proposition  and  the  other,  a  directly  opposite  line,  in  relation 
to  its  last  proposition,  can  mean  only  that  iu  some  states  the 
appellate  court  may  grant  temporary  alimony  and  counsel  fees 
pending  an  appeal  of  the  divorce  case,  but  that  the  decisions 
of  other  jurisdictions  are  to  the. contrary  and  are  so  numerous 
that  the  usual  practice  is  to  grant  this  power  to  the  trial  court 
«ven  pending  an  appeal.  The  first  proposition  of  this  test, 
though  stated  as  a  general  one,  is  not  generally  true.  The  cases 
«ited  in  the  book  itself  as  supporting  the  latter  proposition 
denounce  the  first.  And  so  it  is  too  often  in  texts.  On  this 
same  subject,  in  Nelson  on  Marriage  and  Divorce,  at  section 
9S3,  we  find  the  author  simply  stating  conclusions  from  cases 
as  general  propositions  of  law,  in  this  way  giving  his  name  and 
sanction  to  them,  though  they  are  not  the  law  in  many  states 
because  considered  unsound  or  inconsistent  with  constitutions 
«nd  statutes.  The  early  text-books  were  not  so  written.  To  a 
great  extent  they  contained  original  thought,  based  on  reason — 
not  cases.  Yet  some  of  the  courts,  we  observe,  have  justified 
decisions  upon  the  question  by  the  text  of  this  author.  Why 
do  that  when  the  law  stated  in  that  text  is  not  generally  the 
law?  Why  not  look  at  the  other  side  of  the  question,  sup- 
ported as  it  is  by  authority  of  courts  equally  as  profound  as  those 
cited  in  the  text-book?  Why  not  appeal  to  reason,  which  is 
the  life  of  the  law,  rather  than  to  an  author  who  simply  adopts 
e  line  of  cases  and  ignores  well  considered  cases  to  the  con- 
trary, without  even  a  discussion  of  the  weight  of  the  subject? 
We  refuse  to  follow  any  text  or  case  unless  it  is  sound  and  suited 
to  our  jurisprudence. 

The  Supreme  Court  of  Appeals  has  original  jurisdiction  only 
«7  w.  Vb. 
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in  cases  of  habeas  corpus,  vumdamua,  and  ptobibition.  In  all 
"'iier  matters,  ite  jurisdictioii  is  appellate.  Coostitution,  Art. 
V'lII,  section  3.  Certain  it  is  that  an  award  of  suit  money  and 
maintenance  does  not  pertain  to  habeas  corpus,  mandamus,  or 
probibition.  Then  such  award  cannot  be  made  in  this  Court  by 
the  exercise  of  tbe  limited  original  jurisdiction  granted  by  tbe 
Conetitution.  If  it  can  be  made  here  at  all,  it  must  be  by  tbe 
exercise  of  the  appellate  jurisdiction  of  this  Court.  But  what 
is  appellate  jurisdiction?  Does  it  inclnde  the  power  to  do  other 
than  to  review  upon  the  record  made  below  ?  Does  it  not  relate 
wholly  to  the  consideration  of  that  which  has  been  acted  upon 
by  the  court  froni  whence  comes  the  appeal?  May  this  Coart 
do  an  original  thing,  act  upon  something  that  baa  never  been 
heard  in  the  court  below,  and  call  that  the  exercise  of  appellate 
jurisdiction?  We  do  not  think  so.  It  is  not  in  reason  so  to 
hold.  Only  in  habeas  corpus,  mandamus,  and  prohibition  can 
we  act  originally.  In  all  other  cases,  we  must  act  upon  that 
which  has  once  before  received  consideration  by  a  court.  Our 
powers  are  made  by  the  Constitution  iteelf.  It  has  not  granted 
this  Court  power  to  make  an  original  order  in  a  divorce  case. 
In  such  case  it  can  act  only  in  review  of  an  order  made  below — 
exercise  appellate  jurisdiction.  Whenever  this  Court  proceeds 
to  act  upon  a  cause,  or  some  branch  of  a  cause,  that  involves  an 
issue  made  for  the  first  time  here,  it  begins  to  act  originally. 
It  begins  to  create  a  cause,  not  to  review  one.  It  begins  to 
exercise  original  and  not  appellate  jurisdiction.  "Appellate 
jurisdiction  is  the  authority  of  a  superior  tribunal  to  review, 
reverse,  correct,  or  affirm  the  decisions  of  an  inferior  judicial 
tribunal  in  cases  where  such  decisions  are  brought  before  the 
superior  court  pursuant  to  law."  Elliott  on  App,  Pro.,  section 
16.  Its  essential  criterion  is,  says  Justice  Story,  "that  it  revises 
and  corrects  the  proceedings  in  a  cause  already  instituted,  and 
does  not  create  that  cause."  2  Story  Const,,  section  1761.  What 
reviewing,  reversing,  correcting,  or  affirming  is  demanded  upon  - 
a  petition  for  suit  money  and  maintenance  presented  for  tbe  first 
time  in  this  Court?  Nothing  has  yet  been  done  to  be  so  acted 
upon.  The  reception  of  a  petition  of  that  kind  creates  a  new 
issue.  It  makes  a  new  cause — one  for  original  hearing  and  not 
for  review.  True,  the  procedure  is  collateral  to  a  suit  pending 
on  appeal,  but  it  independently  involves  the  making  of  an 
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original  order  and  not  the  review  of  one  already  made.  There- 
fore it  calls  for  the  employment  of  ori^al  and  not  appellate 
jurisdiction. 

Will  it  be  insisted  that  this  Court  can  entertain  an  original 
iseue  upon  the  question  of  an  avrard  of  suit  money  and  main- 
traiance,  hear  evidence,  and  originally  decide  thereon?  If  the 
application  can  be  made  here  originally,  we  must  entertain  a 
resistance  thereto,  hear  evidence,  and  decide  an  entirely  new 
case — a  case  created  and  made  up  wholly  in  this  Court.  4.gain 
we  say,  no  such  power  is  vested  here  except  in  cases  of  habeas 
corpus,  mandamus,  and  prohibition.  Yet  we  must  open  the  door 
of  this  Court  for  original  evidence,  if  we  open  it  for  original 
application.  But  this  Court  cannot  hear  evidence  other  than 
that  brought  up  for  review,  except  in  the  exercise  of  original 
jurisdiction.  That  is  the  command  of  the  law-makers.  "The 
Supreme  Court  of  Appeals  shall  not  hear  parol  testimony  except 
in  cases  in  which  it  has  original  jurisdiction."  Code  1906, 
chapter  135,  section  25.  That  mandate  means  that,  as  to  cases 
here  on  appeal,  we  shall  deal  only  with  evidence  taken  below 
and  brought  up  for  the  purpose  of  a  review  of  an  order  or  decree 
made  upon  it  below.  It  means  that  in  using  our  appellate  powers 
we  shall  consider  no  other  evidence,  and  shall  consider  it  for  no 
other  purpose.  Now  can  we  properly  determine  the  right  to 
suit  money  and  maintenance,  based  on  the  pendancy  of  an  appeal, 
and  the  amoimt  to  be  allowed,  other  than  by  original  evidence? 
Shall  we  look  to  the  evidence  brought  up  for  review  ?  Even  if 
the  evidence  brought  up  by  the  appeal  happens  to  be  pertinent  - 
to  such  new  subject,  we  cannot  decide  upon  it  a  proposition 
that  has  not  been  decided  below  without  exercising  original 
jurisdiction.  We  can  consider  evidence  brought  here  on  appeal 
only  in  reviewing  orders  or  decrees  made  upon  it  below.  We 
cannot  look  to  it  for  the  purpose  of  exercising  an  original  juris- 
diction that  is  not  vested  in  this  Court. 

We  are  not  unmindful  that  the  use  by  an  appellate  court  of 
such  power  as  is  in  question  has  been  upheld  in  a  Nevada  decision, 
upon  the  ground  that  the  power  is  necessary  to  enable  the  ap- 
pellate court  to  exercise  its  appellate  jurisdiction,  or  at  least 
is  an  aid  to  the  review  of  the  case  on  appeal.  Lake  t.  Lake,  17 
Nev.  230.  In  other  words,  appellate  jurisdiction  includes  the 
power  to  hear  original  issues  and  make  original  orders  for  the 
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purpose  of  financing  the  appellate  hearing,  or.fumiehing  counsel 
for  the  same.  It  is  said  that  the  appellate  court  will  be  deprived 
of  ite  power  to  properly  and  learnedly  exercise  its  appellate 
jurisdiction  unless  money  be  provided  for  printing  and  the  like 
and  the  securing  of  counsel.  The  same  reasoning  will  joetif; 
an  assertion  that  the  womaa  cannot  litigate  the  appeal  and  give 
the  court  active  opportunity  of  appellate  jurisdiction  unless  the 
court  provide  her  maintenance.  Yes,  this  argument  implies 
that  appellate  courts  will  not  only  review  what  the  court  below 
has  done,  but  will  cause  litigants  to  be  fed,  furnish  them  counsel 
and  the  like,  so  that  the  appellate  jurisdiction  will  be  actively 
invoked  and  learnedly  exercised.  To  what  estent  will  such 
straining  to  find  excuse  for  the  use  of  original  power  on  appeal 
lead  ?  There  are  many  other  cases  than  divorce  to  which  it  may 
be  applied  just  as  fittingly,  such  as  those  involving  receiver- 
ships,  estates  of  decedents,  infants  and  others,  and  in  fact  all 
cases  in  which  fiduciaries  are  parties.  We  shall  not  open  this 
Court  to  estensive  and  unnecessary  original  jurisdiction.  The 
circuit  courts  are  available.  This  Court  shall  devote  its  labors 
to  a  review  of  orders  made  below,  except  in  the  three  cases 
directed  by  the  Constitution.  The  plain  import  of  our  law 
shall  not  be  distorted  for  the  sake  of  doing  something  novel. 
Appellate  jurisdiction  is  not  so  dear  to  this  Court.  It  has  ui 
abundant  supply. 

If,  after  an  appeal  of  a  divorce  case,  the  wife  seeks  to  be 
paid  suit  money  or  maintenance  pending  the  appeal,  she  must 
apply  therefor  in  the  circuit  court.  Since  the  matter  is  of 
original  and  not  appellate  cognizance,  it  must  be  litigated  where 
there  is  original  jurisdiction  for  it,  and  where  original  evidence 
may  be  heard  upon  it.  It  ia  no  part  of  the  appeal.  It  is 
indeed  a  new  case.  Though  the  procedure  is  collateral  to  a  case 
on  appeal,  yet  it  involves  a  matter  that  is  independent  of  any 
question  raised  by  the  appeal.  It  embraces  a  showing  that  was 
not  made  in  the  court  below,  and  which  therefore  could  not  be 
embraced  in  the  appeal.  That  showing  could  not  be  made  until 
the  appeal  was  taken,  for  the  showing  itself  is  that  of  t^e  pend- 
ency of  the  appeal  and  the  necessity  for  suit  money  and  main- 
tenance which  that  appeal  has  caused.  The  making  of  this 
showing  in  the  circuit  court  is  not  prevented  by  the  appeal. 
That  appe^  affects  only  that  which  has  been  done  by  the  circait 
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coort.  It  removes  the  case  to  the  appellate  court  for  review 
of  what  the  circuit  court  has  already  done.  It  does  not  deprive 
the  circuit  court  of  jurisdiction  to  make  orders  in  the  cause 
Qpon  matters  that  are  distinct  from  the  qneetione  involved  in  the 
appeal  and  especially  those  which  are  in  aid  of  the  appeal. 
State  T,  Hameaa.  48  W.  Va.  414;  Button  v.  Lockridge.  27 
W.  Va.  428;  Beiurd  v.  Arbueile,  19  W.  Va.  146.  An  appeal 
does  not  always  remove  a  case  so  as  to  leave  the  circuit  court 
absolutely  lifeless  in  r^ard  to  it.  "Matters  independent  of  and 
distinct  from  the  questions  involved  in  the  appeal  are  not  taken 
from  the  jurisdiction  of  the  trial  court.  Such  matters  as  the 
^peal  does  not  cover  are  purely  collateral  or  supplemental, 
lying  outside  of  the  issues  framed  in  the  case,  or  arising  subse- 
quent to  the  delivery  of  the  judgment  from  which  the  appeal  is 
prosecuted.  The  general  rule  that  a  case  leaves  the  jurisdiction 
of  the  trial  court  when  an  appeal  is  perfected  is  not  impinged 
by  holding  that  purely  collateral  or  supplemental  matters  are 
left  under  the  control  of  the  trial  court,  notwithstanding  the 
loss  of  jurisdiction  over  the  case  taken  to  the  higher  court." 
Elliott  on  App.  Pro.,  section  645.  This  principle  is  wholly 
ignored  in  Cralle  v,  Cratle,  81  Va.  773,  the  ca^  relied  upon  by 
appellant.  Yet  in  recognition  of  the  principle,  Judge  Brannon, 
in  State  v.  Hornets,  stipra,  said:  "The  appeal,  however,  does 
not  cover  matters  not  embraced  within  the  issues  made  by  the 
record,  though  such  matters  may  grow  out  of.  the  same  subject." 
Our  statute  on  divorce  procedure  vests  jurisdiction  in  the 
circuit  court  to  make  orders  for  suit  money  and  maintenance. 
Code  1906,  chapter  64,  section  9,  ■  This  power  by  our  law  lies 
in  no  other  court.  The  language  of  the  statute  is:  "The 
court  in  term,  or  the  judge  in  vacation,  may  at  any  time  pending 
the  suit,  make  any  order  that  may  be  proper  to  compel  the  man 
to  pay  any  sum  necessary  for  the  maintenance  of  the  woman,  and 
to  enable  her  to  carry  on  the  suit."  That  statute  plainly  relates 
to  the  circuit  court.  It  puta  the  power  there.  It  could  not 
put  it  in  this  Court;  the  Constitution  forbids.  And  it  puts 
the  jurisdiction  in  the  circuit  court  to  be  employed  "at  any  time 
pending  the  suit"  The  power  may  be  exercised  during  the 
original  pendency  of  the  suit,  or  during  its  subsequent  pendency 
on  appeal  if  the  circuit  court  then  acta  on  matters  that  are 
independent  of  those  it  has  already  acted  npon  and  from  which 
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the  appeal  has  been  taken.  On  appeal  it  is  the  same  suit;  it  is 
again  pending.  True,  for  soma  purpofles  an  appeal  is  con- 
sidered a  new  sait,  but  in  erery  case  it  must  be,  from  the  very 
nature  of  things,  the  sune  anit  that  once  before  was  pending 
below.  The  statute  plainly  contemplates  that  as  long  as  the 
contest  in  relation  to  a  divorce  is  being  litigated  the  circuit  court 
shall  have  power  to  make  proper  orderB  for  suit  money  and 
maintenance,  even  thongh  the  litigation  is  being  continued  on 
appeal.  While  an  appeal  may  in  one  sense  be  a  new  suit,  yet  in 
the  sense  of  this  statute  it  is  simply  a  new  or  continued  pendency 
of  the  same  suit.  Statutes  of  New  York  and  California  in 
virtually  the  same  terms  as  the  one  under  consideration  have 
received  the  construction  which  we  give.  McBride  v.  McBridt, 
119  N.  Y.  519;  BohneH  v.  Bohneri,  91  Cal.  428;  and  other 
cases. 

An  expression  in  Beard  v.  Arbuckle,  supra,  is  directly  perti- 
nent to  the  case  before  us.  While  it  relates  to  the  power  of  the 
circuit  court  to  appoint  a  receiver  in  a  cause  which  is  pending 
on  appeal,  and  justifies  such  power,  yet  the  same  ia  analogous 
to  the  matter  at  hand.  The  remarks  are  quite  as  applicable  in 
asserting  the  power  of  the  circuit  court  to  award  suit  money  and 
maintenance  pending  appeal,  and  in  denying  the  jurisdiction 
of  this  Court  ia  the  premises.  Judge  Johnson  says:  "The 
court  was  asked  to  do  something  in  the  cause  not  involved  in  any 
of  the  decrees  theretofore  rendered.  It  was  entirely  independ- 
ent of  them^  or  any  of  them.  Entirely  new  evidence  might 
have  been  heard  upon  the  petition,  which  could  not  be  heard  in 
this  Court,  therefore  it  would  not  be  proper  for  this 
Court,  pending  the  appeal  and  supersedeas,  to  appoint  a 
receiver;  and  if  such  appointment  could  not  be  made  by  the 
circuit  court  there  might  be  a  denial  of  justice." 

The  power  to  award  suit  money  or  maintenance  pending  the 
appeal  of  a  divorce  suit  ia  solely  in  the  circuit  court  The 
making  of  such  an  award  is  the  exercise  of  an  original  Juris- 
diction which  is  not  vested  in  the  appellate  court.  The  decree 
will,  therefore,  be  affirmed. 

Affirmed. 
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l^ANNON,  Judge,  disaenting  with  Judqb  Miller: 

We  must  say  that  whether  alimoDy  pending  suit  or  allowance 
to  the  wife  to  carry  on  her  suit  shall  be  made  is  not  matter  of 
absolute  right,  but  comeB  under  the  sound  discretion  of  the 
Court,  and  is  a  question  for  the  Court  to  be  decided  upon  the 
facta.  Gojf  v.  Goff,  54  W.  Va.  364.  It  is  a  question  savoring 
of  the  merits,  and  is  litigable  between  the  parties,  and  is  to 
be  judged  of  in  almost  all  cases  by  the  record  of  the  appeal, 
though  affidavits  may  be  read  upon  the  question.  It  is  so  much 
litigable  that  the  order  of  the  court  is  appealable.  This  being 
BO,  how  can  a  circuit  court,  after  final  decree  and  perfected 
appeal,  decree  alimony  temporary  or  suit  money,  seeing  that 
^ter  appeal  the  lower  court  is  bereft  of  jurisdiction  over  the 
subject  and  the  parties,  except  to  preserve  the  res  in  litigation 
to  abide  the  decision  of  the  appeal  ?  The  parties  and  the  cause 
and  rights  involved  in  it  are  in  the  appellate  court,  and  yet  the 
lower  court  is  to  say  whether  such  money  is  to  be  given,  and 
fix  the  amount  of  expenses  even  in  the  appellate  court.  Author- 
ities in  Crawford  v.  Fickey,  41  W.  Va.  p.  646.  "Pending  appeal 
from  a  decree  to  which  a  supersedeas  has  been  issued,  and 
perfected  by  bond,  the  only  orders  the  court  below  can  make 
are  such  as  are  needed  to  preserve  the  rem  in  litigation".  Cralle 
V.  Cralle,  81  Va.  173.  That  case  is  just  like  our  case.  After 
appeal  perfected  the  lower  court  decreed  the  wife  money  to 
defend  the  appeal  and  a  monthly  sum  for  support  during  its 
pendency,  and  the  supreme  court  held  such  decree  unauthorized. 
Nelson  on  Divorce,  section  863,  after  suggesting  some  argu- 
ments in  favor  of  the  continued  power  of  the  lower  court  to 
make  such  decree,  says:  "On  the  contrary,  the  whole  power 
should  not  be  delegated  to  the  lower  court,  for  during  the  pend- 
ency of  the  appeal  the  appellate  court  may  find  it  necessary  to 
change  the  amount  of  alimony  and  suit  money  and  to  make 
further  orders  concerning  the  same.  Where  the  practice  is  not 
controlled  by  statute,  the  ordinary  rules  of  practice,  as  well  as 
.plain  principles  of  law,  would  suggest  that  the  jurisdiction  of  the 
lower  court  is  lost  when  the  appeal  is  perfected.  Before  the 
appeal  is  perfected  the  lower  court  has  the  power  to  award 
alimony  and  any  sum  of  money  necessary  to  enable  the  wife  to 
prepare  the  caee  for  appeal,  including  clerks'  and  reporters* 
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fees,  the  cost  of  printing  the  record,  etc.,  and  a  enitable  attorney 
fee  for  making  such  preparation.  When  the  appeal  is  perfected 
all  proceedingB  in  the  lover  court  are  stajed,  and  the  applica- 
tion must  be  made  to  the  appellate  court,  which  now  haa  complete 
jurisdiction  over  the  parties.  Upon  reveraal  the  lower  court 
will  obtain  jurisdiction  over  the  paitiea  again,  and  may  make 
further  orders  concerning  alimony  and  attorney  fees."  My  own 
research  brings  me  to  that  conclusion,  though  a  few  cases  against 
it  may  be  found.  Suporting  this  holding  see  State  v.  Skrader, 
32  Fla.  403,  13  So.  920;  Jenkins  V.  Jenkins,  91  lU.  167;  Elau 
V.  Blzaa.  183  lU.  160 ;  Watlcins  v.  WatUns,  66  Mo.  468 ;  Prine 
V.  Prine,  36  Fla.  676;  Chaff«e  T.  Chaffee,  14  Mich.  463; 
Disborough  v.  Diaborov^h,  51  N.  J.  Eq.  306;  VandiLier  v, 
Vanduzer,  70  Iowa  614,  31  N.  W.  E.  956;  Lake  v.  Zafce,  17 
Kev.  230,  238,  30  Pac.  R.  878;  Eravie  v.  Kraase,  23  Wis.  356; 
Wagner  v.  Wagner,  36  Minn.  239,  30  N".  W.  E-  766.  Many  cases 
hold  that  the  power  to  make  such  allowance  resides  in  the 
appellate  court,  and  this  impliedly  denies  jurisdiction  in  the 
court  of  original  jurisdiction  as  will  be  seen  from  Lake  v.  Lake 
and  others  of  the  above  cases.  I  see  that  14  Cyc.  745,  says,  the 
cases  somewhat  differ  as  to  the  power  of  the  appellate  court  to 
make  such  allowance  after  appeal,  but  the  weight  of  authority 
seems  in  favor  of  the  exercise  of  the  power.  Such  is  my  con- 
clusion from  the  many  cases  i^ere  cited;  but  they  do  not  decide 
the  exact  point  before  us.  The  case  of  Lane  Y.  Lane,  26  App. 
Cases  (D.  C.)  235,  so  holds.  It  is  reported  in  that  valuable 
work  American  &  English  Annotated  Cases,  Vol,  6,  683.  See 
collection  of  cases  in  same  work  Vol.  3,  p.  51.  Cases  cited  for 
the  power  of  the  lower  courts  generally  depend  on  statutes.  So 
it  is  with  California.  3  A.  &  E.  Ann.  Cases  52.  The  case  of 
Rokrback  v.  Rohrback,  75  Md.  317,  expressly  says  that  it  is  based 
on  a  statute  giving  the  lower  boxat  the  same  power  after  appeal 
as  the  ecclesiastical  court  had.  Twice  has  the  Illinois  court  said 
that  but  for  a  statute  in  that  state  there  could  be  no  question 
that  the  lower  court  has  no  such  p<fwer  after  appeal.  Jenkins  v. 
Jenkins.  91  111.  167;  Elxae  T,  EUas,  133  111.  160. 
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CHARLESTON. 

Coal  &  Coke  Ry.  Co.  v.  CoyLiT  and  Avis. 
Decided  March  8,  1910. 

1.  States — AcnoKS  Aoahibt. 

There  1b  no  dlllereDce  between  conrta  of  law  and  courts  of 
equity,  in  respect  to  their  Inability  to  entertain  a  proceeding 
against  the  state. 

2.  SA3IE. 

Interest  on  tlie  part  of  the  state,  in  the  subject  matter  of  a 
salt  to  which  it  is  not  a  formal  party  upoa  the  record,  most  be 
Immediate  and  direct,  not  merely  incidental  or  consequential, 
to  bring  such  suit  within  the  Inhlhltlon  of  section  36  of  Art 
VI  of  the  Constitution,  declaring  "The  State  of  West  Virginia 
shall  never  be  made  defendant  In  any  court  of  law  or  equity." 

8.      Same — Action  Agalntt  Ktatei — Direct  Interest. 

The  Interest  of  the  state  in  the  penalties,  preecrlbed  by  a 
statute,  limiting  the  charges  of  railroad  companies  for  trans- 
portation of  passengers,  does  not  constitute  an  immediate  and 
direct  Interest  In  a  suit  brought  by  a  railroad  company  to  have 
such  statute  declared  nnctmstltutional  and  void.  It  is  sequential 
and  Indirect. 

4.     Satio— Interest  of  State. 

In  such  a  suit,  the  real  issue  is  whether  the  complainant  la 
entUled  to  charge  a  higher  rate  Chan  that  prescribed,  and 
amounts  to  a  controversy  between  citlEens  over  the  validity  of 
a  law,  analogous  to  that  which  arises  on  a  writ  of  hoBMS 

COTfUS. 

G.      SAin. 

On  an  lasue  letween  a  citlsen  and  an  officer.  Involving  the 
constitutionality  of  a  law,  the  state,  considered  an  ideal,  in- 
tangible person,  as  contndUtlngulshed  from  the  state  govern- 
ment, Its  agent,  stands  neutral,  Impartial  and  inactive,  deeming 
the  citizen  and  the  government  equally  within  the  protection 
of  the  organic  law  and  not  favoring  either  as  against  the 
Other. 

«.     BAicz—Acts  of  Offlceri—LiaMlily  of  State. 

The  offlcers  of  a  state  act  in  a  reprcsentattve  capacity  and 

bind  it  by  their  acts  only  in  those  instances  In  which  they 

have  authority,  the  law  under  which  they  act  ccaistltuting  their 

'  power  of  attorney;  and,  when,  tor  any  reason,  such  law  is  void, 
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the  act  done  under  it  is  likewise  void  snd  amounts  to  no  more 
tEan  an  indivldiial  m-ong  and  trespass. 

7.  Same — Siti(»  Against  OUtceri — Interest  of  Btate. 

A  suit  Bsalnet  an  officer,  acting,  or  tlireateniiw  to  act,  under 
an  nnconstltutlonal  statute,  with  the  enforcement  at  which  he 
is  charged.  Is  a  tiult  asalnst  him  In  his  Individual  capacity,  aB 
tor  a  wrong  done  by  him,  and  not  a  suit  against  the  state,  unless 
it  dlrectl7  Inyolves  a  contract  right  or  liability  on  the  part  of 
fhe  state  government  or  property  belonging  to  It  or  in  Its 
custody. 

8,  iNJUKcnoN — JurUiUcHon^Enforcement  of  Statute. 

It  is  uo  objection  to  the  remedy  in  such  case,  that  the  statute, 
the  application  of  which  in  the  particular  case  Is  sought  to  be 
prereOitod,  la  not  void  on  Its  face,  but  is  complained  of  onl7 
because  Its  operation  In  the  particular  instance  works  a  viola- 
tion of  a  constitutional  right. 

9.  Sake — Enforcement  of  Unconstitutional  Act — Authoritv  of  Of' 

fleer. 

Nor  is  It  material  that  the  officer's  color  of  authority  tor  the 
enforcement  of  the  act  Is  found,  not  in  It,  but  la  the  ccaamon. 
law  or  some  other  statute.  That  he  Ima  some  connection  with 
the  enforcement  of  the  act  is  the  Important  and  material  fact, 
whatever  Its  source  or  origin  may  be. 

10,  Same— I'urij  diet  low — Enforcement  of  Void  Act. 

Unconstitutionality  of  the  act  is  not  alone  sufficient  to  confer 
JuriBdlcUon  of  ai[ch  a  suit  or  proceeding  in  equity.  To  this  there 
must  be  added,  for  such  purpose,  some  rl|i:ht  or  Injury,  respect- 
ing the  person  or  property,  not  adequately  remediable  by  any 
proceeding  at  law. 
Jl.   Saue — JurdisSiction — Enjoining  Criminal  Proceeding. 

When  tile  two  grounds  for  relief.  Just  mentioned,  exist,  the 
remedy  In  eq'iity  is  not  precluded,  though  It  Involves  restraint, 
by  Injunction,  of  a  criminal  proceeding. 

12.  Same — Enforcement  of  Uncomtilutional  Act — Reetraint  of  Crim- 

inal Proceeding, 

Under  such  circumstances,  restraint  of  a  criminal  proceed- 
ing is  merely  Incidental  to  adequate  protection  of  a  personal 
or  property  rigbt,  and  Is  not  founded  upon  the  mere  illegality 
of  such  proceeding.  Its  chief  object  being  the  maintenance  and 
protection  of  such  right,  the  bill  is  not  one  merely  to  enjoin  snch 
a  proceeding.  i 

13.  Same — Acts  of  Officers — Unconstitutional  Statute. 

A  vrong,  attempted  by  an  officer  under  color  of  a  void  statute, 
will  be  enjoined  as  readily  as  one  attempted  by  a  private  person 
87  w.  Va. 
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In  Tlolatlon  of  law  and  without  color  ot  office,  if  suffldent 
grounds  for  injunction,  under  the  rules  and  principles  Koveni- 
ing  the  subject,  are  shown.    Both  acts  are  trespasses. 

H .     C  AKUSBS — Reouitt  Hon — Enforcem  ent — Infunc  (ion. 

In  Ignoring  an  unconatltuttonal  statute,  limiting  its  charges 
for  transportation  of  passengers,  and  appealing  to  a  court  of 
equity  for  protection  against  criminal  proceedings  to  c<«opel 
compliance  therewith,  a  railroad  company  relies.  In  part,  upon 
the  legal  principle,  allowing  an  Injured  person,  under  soma 
circumstances,  to  redress,  by  hie  own  hands,  the  wrong  done 
him. 

15.  iKJUKcnoN — Enforcement  of  Vnconstitutional  Late. 

In  form,  a  bill  filed  for  such  purpose  is  a  pure  bill  of  injunc- 
tion, not  ancillary  to  any  other  suit  or  other  direct  relief  sought 
by  It,  but  ancillary  to  a  proceeding  out  of  court  Nevertheless 
its  real  and  substantial  purpose  la  the  determination  of  the 
ralldlty  of  the  statute.  Indirect  determination  thereof  ariBlng 
ex  neceititate  from  lack  of  any  adequate  form  of  direct  adjudi- 
cation ujMin  the  question. 

16.  Same — WTten  Maintainable— Protection  of  Poiietsion  of  Prop- 

erty. 

There  being  no  form  of  action  at  law,  appropriate  to  the  pro- 
tection of  possession  and  enjoyment  of  property  by  the  owner 
thereof,  and  damages  and  criminal  penalties  for  trespasses, 
being  inadequate,  when  recoverable  and  entorclble,  Injuuctlon 
is  the  proper  remedy  therefor. 

17.  Same — Wften  Maintainable — Ground*. 

Neither  physical  destruction  nor  injury  of  property,  nor  total 
deprivation  of  the  use  and  enjoyment  thereof,  is  a  ai»  gua  non 
to  Judicial  remedy.  If  wrongful.  An  onlawfal  and  Injurious 
restraint  upon  the  use  and  enjoyment  thereof  in  any  form,  being 
in  law  a  deprivation  ot  property  pro  tanto,  suffices. 

18.  CoBpoBATioss — Public      Service      Corporations — Limitation      of 

Right*. 

A  statute.  Imposing  a  limit  uiKin  the  rates  to  be  charged  by 
a  public  service  corporation  dltfers  In  nature  from  many  others 
in  that  It  relates  to  the  use  of  private  property,  and  there  Is  a 
constitutional  limit  of  the  powers  of  the  legislature,  respect- 
ing the  same,  dependent  upon  a  question  of  fact. 

19.  Same — Public  Service  Corporations — Aclioni. 

A  proceeding  for  the  relief  of  a  public  service  corporation 
from    illegal    legislative    restraint    upon    Its    charges    may    be 
prosecuted  by  such  corporation  In  Its  own  name. 
6T  W.  V«. 
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20.  Cabbie — Ref/ulations — Piu<eni7er  Rates. 

Tbough  th«  public  bas  an  Interest  in  the  use  of  private  prop- 
erty, devoted  to  a  public  service,  as  In  the  case  of  a  railroad, 
and  the  legislature  ma;,  by  statute,  limit  the  charges  for  each 
service.  It  cannut  reduce  them  below  the  point  ol  fair  and 
reasonable  remuneration  for  the  eervfce  rendered. 

21.  CoNSTiTUTiOKAL  Law — Due  pTocesg  of  Law — Itailroai  hatet. 

LeglBlative  reduction  of  such  charges  so  as  to  prevent  th« 
earning  of  such  remuneration  amounts  to  a  taking  of  private 
property  tor  public  use,  vtthont  compensation  to  the  owner 
thereof,  and  a  rate  regulating  statute,  so  operating,  is  void, 
in  so  tar  as  it  has  such  effect,  being  in  conDlct  with  section  10 
of  Art  III  of  the  ConBtltutton  of  this  state  and  the  Fourteentli 
Amendment  to  the  Constitution  of  United  States,  inhibiting 
deprivation  of  property  without  due  process  of  law,  and  also 
with  the  equality  clause  of  said  amendment. 

22.  CoBPORATioNs — Pvbltc    Service    Corporations — Rate    Regulating 

Btatute. 

A  public  service  corporation  Is  entitled  to  a  Judicial  InqulrT 
as  to  whether,  in  point  of  fact,  a  rate  regulating  statute  la  con- 
fiscatory, and,  If  the  legislature  has  failed  to  prescribe  or  desig- 
nate a  mode  of  determining  such  question,  the  party  aggrieved 
may  invoke  any  appropriate  remedy  therefor  In  law  or  eaul^. 

23.  Statuiks — Partial  InaMHty — Effect. 

If  penalties  are  prescribed  In  such  a  statute  as  a  sanction  fn- 
the  due  enforcement  thereof,  and  the  pereona  and  corporatiosB 
affected  thereby  are  not  expressly  or  Impliedly  excepted  from 
the  operation  of  the  penal  clause,  pending  such  Judicial  inquiry, 
and  the  penalties  are  so  heavy  and  severe  as  to  expose  such 
persons  anil  corporations  to  great  risk  ot  loss  in  prosecuting 
such  Inquiry,  the  entire  statute  is  void  on  its  face  in  so  far  as 
it  BO  Interferes,  unless  the  penal  clause  Is  separable  from  tbe 
rate  prescribing  clause,  in  which  case  the  former  only  is  void 
to  the  extent  aforesaid. 

24.  ConsxrruTioNAi.  Law — Right  to  Justice — Lgual  Protection  of  the 

Law. 

A  statute,  bo  obstrur.tlng  resort  to  the  courts  for  inquiry  aa 
to  a  fact,,  limiting  the  power  of  the  legislature,  respecting  the 
subject  matter  thereof,  would  conflict  with  seotlon  17  of  Art 
III  of  the  Constitution  of  thle  state,  declaring  "Tbe  courts  ot 
this  state  shall  be  open,  and  every  person,  for  an  injury  done 
to  him.  In  his  person,  property  or  reputation,  shall  have  remedy 
by  due  course  of  taw;  and  Justice  shall  be  administered  without 
sale,  denial  or  delay;"  and  also  with  thp  l^urteenth  Amend- 
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ment  to  the  Constltutfon  of  tbe  Uiift«d  States,  guaranteeing  to 
all  persons  tbe  eiinal  protection  of  tbe  laws. 

25.  CoRPOHATioNH — PubJic  SsTvice  Corporations — Regulation  of  Bate. 
While  obeying  such  a  statute,  wilhout  question,  or  meTelr 
Tiolatlng  It,  br  exacting  higher  rates  than  It  allows,  such  cor- 
poration maintains  the  status  or  condition,  upon  which  the 
legislature  intended  the  penal  clause  to  operate.  In  the  absence 
of  a  dfOerent  intent  e.Tpreased  In  the  statute. 

86.    Same — Public  Service  Corporation — Rate  Regulating  Statute— 
Pena  ify — Enforcem  ent. 

By  the  Institution  of  a  suit  to  determlcie  whether  such  a 
statute  is  conllscatorr  In  Its  operation  in  a  particular  case,  such 
csorporatlon  alters  Its  status  from  that  of  a  mere  corporation, 
engaged  In  the  public  sen-Ice.  to  that  at  a  contestant  of  the 
legislative  claim  of  right  to  ta:ke  its  property  without  due  pro- 
cess of  law;  and.  In  the  abeence  of  expression  of  Intent  to  the 
contrary,  It  Is  presumed  the  legislature  did  not  Intend  to  aSect, 
or  Interfere  with,  tbe  aesumptlon  or  maintenance  of  such  status, 
nor  to  legislate  upon  tbe  subject  of  such  remedy;  and  the 
penal  clause  of  Huch  a  statute,  silent  on  the  subject  of  remedyi 
has  no  application,  while  a  suit  is  pending.  In  good  faith,  for 
the  determination  of  such  question. 

27.  CoNSTTTunoN'AL  Ltw — Statutes — Construction — Preaumptiont. 

In  determining  tbe  meaning  of  a  statute,  it  will  be  presumed. 
In  the  absence  of  words  therein,  speclflcally  Indicating  the  con- 
trary, that  the  legislature  did  not  Intend  to  Innovate  upon,  un- 
settle, disregard,  alter  or  violate.,  (1)  the  common  law;  (2)  a 
general  statute  or  system  of  statutory  provisions,  the  entire 
subject  matter  of  which  is  not  directly  or  necessarily  involved 
In  the  ace;  (3)  a  right  or  exception  based  upon  settled  public 
policy;  (4)  the  constitution  of  the  state;  nor  (5)  the  Constltu- 
Uon  of  the  United  States. 

28.  Statutes — Congtruction — Legislative  Intent. 

It  is  the  duty  of  a  court  to  restrain  the  operation  of  a  statute 
within  narrower  limits  than  its  words  Import,  If  the  court  Is 
satlefied  that  the  literal  meaning  of  its  language  would  extend 
to  cases  which  the  legislature  never  designed  to  Include  In 
It. 

29.  CoHSTmrrioNAi  Law — Comtruction  of  Statutes — Presumptions. 

Courts  will  never  impute  to  tbe  legislature  Intent  to  contra- 
vene the  constitution  of  either  the  state  or  the  United  States, 
by  construlnr  a  statute  so  as  to  make  It  unconstitutional,  it 
such  construction  can  be  avoided,  consistently  with  law,  in 
giving  effect  to  tbe  statute,  and  this  can  always  be  done.  It  the 
purpose  of  the  act  Is  not  beyond  leglBlatlve  power  In  whole  or 
«7  W.  Ta. 
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m  part,  nad  there  Is  no  language  In  It  ezpresdve  of  specific 
Intent  to  violate  the  organic  law. 
SO.    Cabkiers — ReffuTatUm  of  Ratef — Suit  to  Determine  Taliditji — 

Penattji. 

"By  the  application  of  theae  rules  and  principles,  a  railroad 
oompanr  Is  excepted  from  the  operation  of  the  penalty  clause 
of  chapter  41  of  the  Acts  of  1907,  during  the  prosecution  by 
it.  In  good  taltb,  of  a  suit  to  determine  whether  said  statute 
Is  confiscatory  in  its  operation  and  effect,  as  applied  to  Bucb 
company. 

31.  CBmiBAi.  Law — Excemve  Paniahment. 

When  applicable*,  the  penal  clause  of  said  chapter  does  not 
contravene  section  5  of  Art.  ni  of  the  Constitution  of  this  state. 
The  fines  thereby  Imposed  are  not  excessive. 

32.  CjiSaiEBB—Reguliition  of  Iinte»— Amendment  of  Statute. 

Covering  only  a  part  of  the  subject  of  railway  rate  legisla- 
tion, chapter  41  of  the  Acts  of  1907  does  not  wholly  repeal 
former  leglsiatlon,  relating  to  the  same  subject,  either  by  Im- 
plication or  express  provision.  It  Impliedly  amends  chapter  227 
of  the  Acts  of  1S72-S,  as  amended  by  chapter  42  of  the  Acta 
of  1SS6,  repealing  such  former  legislation  only  so  far  as  ft  is 
clearly  inconsistent  therewith. 

33.  Same — Bep«!n(toh  of  Sates — Leoae  Roa^i — "Single  Railroad." 

For  the  purposes  of  chapter  227  of  the  Acta  of  1872-3,  as  well 
as  chapter  41  of  the  Acta  of  1907,  two  railroads,  operated  in 
connection  with  one  another,  under  a  lease  of  one  by  the  other, 
or  otherwise,  constitute  a  single  railroad. 

34.  Sajae — Regulation  of  pataenger  Rates. 

Chapter  41  of  the  Acts  oC  1907  divides  steam  railroads  Into 
two  classes  for  the  purposes  of  passenger  rate  regulation,  sub- 
jecting all  railroads,  as  above  defined,  fifty  miles  long  and  over, 
to  a  Ifmit  of  two  cents  per  mile,  in  the  case  of  adults,  with 
trivial  exceptions,  and  leaving  all  others  subject  to  the  former 
l^slatlon,  applicable  to  them  at  the  date  of  the  passage  of  said 
act 
36.    Saue — Regulation  of  Ratea. 

The  proviso  in  said  chapter  41  of  the  Acts  of  W07,  saying 
"Nothing  in  this  act  shall  apply  to  any  railroad  in  this  state 
under  fifty  mites  In  length  and  not  a  part  of,  or  under  the 
control,  managenieDt  or  operation  of  any  other  railroad,  over 
fifty  miles  In  length,  operating  wholly  or  In  part  In  the  state," 
Is  construed  as  meaning  the  same  as  if  it  had  said  "Notlilng 
In  this  act  shall  apply  to  any  railroad  In  this  state  under  fifty 
miles  in  length  and  not  a  part  of,  or  under  the  control,  manage- 
«7  W.  V«. 
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ment  or  operatloa  of  uay  other  railroad,  wboee  entire  lengtb 
U  over  &tty  mile*. 

36.  Saue — Hegulation  of  Rates — "Under  the  Control,  Management 

or  Operation." 

The  wordB,  "nnder  the  control,  management  or  operation," 
are  used  la  the  apposltlve,  not  the  alternative,  senee,  and  mean 
the  same  aa  the  words,  "a  part  ot" 

37.  Railboass — Operation — Baiiroaila  Oontrolted  bjf  Other  Roadt — 

"A  Part  of." 

A  railroad  owned,  controlled  or  operated  b;  another,  but  not 
connecting  therewith,  ts  not  a  part  thereof. 

38.  Statutkb — Conitruction — Amendment  by  Implication. 

In  constmfng  a  statute,  amendlnB  existing  law  b;  Implica- 
tion, such  existing  legislation  Is  to  be  considered  not  only  aa 
an  act  in  pari  maferia,  but  also  as  a  live,  operative  and  effec- 
tive law.  In  BO  far  as  it  1e  not  repealed,  determining,  in  part, 
the  meaning;  of  the  new  provision  by  Its  force  and  effect  for 
both  must  st-ind  and  operate  together  as  far  as  possible. 

39.  CossTiTUTiosAL  Law — Equal  Protection  of  the  Lato. 

Legislative  classification  of  railroads,  according  to  the  length 
of  the  line  of  the  road,  treating  connecting  roads,  operated  un- 
der one  management,  as  s  single  road,  for  the  purposes  of  rate 
regulation.  Is  founded  upon  substantial  dlfterences,  having  di- 
rect and  Just  relation  to  the  purposes  of  the  legislation,  and  la 
not  In  conflict  with  the  clause  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  guaranteeing  to  all  per- 
sons the  equal  protection  of  the  laws,  when  the  rates,  prescribed 
by  It.  apply  alike  to  all  roads  of  the  same  class. 

HO,    Same — Diacrimination. 

Snblectlon  of  one  class  of  railroads  to  an  Indexible  passenger 
rate,  and  another  class  to  a  variable  one,  baaed  on  annual  gross 
earnings,  does  not  work  discrimination.  Invalidating  the  law 
under  said  constitutional  amenilnnent. 

41.  Same— Raie  Leginlatioa—Talidxlj/. 

failure  to  regulate  charges  of  railroads  under  six  miles  In 
length  and  electric  lines  and  street  railways,  otherwise  than 
hy  the  Inhibition  of  unreasonable  charges,  does  not  Invalidate 
railroad  rate  legislation,  applicable  to  steam  railroads  and  un- 
impeachable upon  any  other  ground. 

42.  Cabriebs — Regulation  of  Ratei. 

Chapter  41  of  the  Acts  of  1907  Is,  in  all  respects,  valid  on  Its 
face. 
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43.  CoNBTiTUiTOnu.  Law— Regulation  of  Bate* — Beaaonaile  Ratet. 
In  respect  to  their  operation  In  any  particular  caae,  railroad 
rate  statutes  are  presumed  to  be  valid,  and  the  burd«n  ot  show- 
ing the  contrary  Is  upon  a  railroad  company  asserting  It. 

4*.    Casbubs — Regulation     of     Railroad     Bate» — Enforcement    ot 

Statute. 

Since  a  suit  to  have  a  statute  declared  confiscatory  in  its  et- 
foct  upon  the  complainant's  business  interferee  with  the  opera- 
tion of  a  legislative  act.  and  all  the  facts,  bearing  upon  the  lesue, 
are  within  the  knowledge  of  the  complainant,  no  bill  for  such 
purpose  should  be  entertained  nor  any  injunction  awarded,  ex- 
cept upon  the  showing  of  a  strong  and  complete  prima  faoie 

45.  S.vuE — Regulation  of  Bates — BeasonaiJe  Bates. 

Ordinarily,  the  right  to  the  rate  ot  returns,  generally  realised 
upon  similar  Investments  In  the  locality  of  the  one  under  «»>• 
sideratton  In  any  given  case,  1h  deemed  reasonable  and  fair  and 
guaranteed  to  the  Investor,  if  he  can  earn  it,  and  ttte  rate  Is 
allowed  upon  the  amount  actually  Invested  in  good  faith,  fic- 
titious valuations,  indicated  by  over  issues  ot  stxKka  and  bonds, 
not  representing  actual  money,  being  rejected. 

46.  SAyiE— Regulation  of  Bates— Beasonaile  Profits. 

Under  exceptional  and  peculiar  circumstances,  what  would 
ordinarily  be  a  reasonable  rate  of  profit  on  the  entire  invest- 
ment la  disallowed,  as  being  more  than  the  service  Is  worth  to 
the  public  and  therefore  unjust  to  it. 

47.  SiKB--Regulation  of  Rates — Bill  to  Invalidate  Statute. 

A  bill,  filed  by  a  railroad,  charging  an  absolute  loss  on  the 
transportation  of  passengers,  occasioned  by  the  operation  of  the 
statute,  and  less  than  a  reasonable  return  tor  the  entire  service 
rendered  by  It,  verlDed  by  oath  and  accompanied  by  statements, 
showing  in  detail  the  gross  Income,  expenses  and  net  earnings, 
sworn  to  and  sustaining  the  allegations  ot  the  bill  proper,  la  suf- 
ficient as  a  bin  to  Invalidate  a  rate  regulating  statute. 

48.  CoNeTmmoHu.  Law — BegulatUm    of   Bates— Reasonable    Com- 

pensation. 

A  statutory  passenger  rate,  so  low  as  to  forbid  the  earning  of 
reasonable  compensation  for  carrying  passengers,  and  thus 
contribute  to  insufficiency  ot  net  income  on  the  entire  traffic  of 
the  road  to  comply  with  the  constitutional  guarantee  ot  right 
to  a  fair  return  on  tho  Inveatment,  la  confiscatory  In  Its  opera- 
tion and  effect  upon  such  road  and  void. 
67  W.  T«. 
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49.  CAutiEKa — ReoulatUm  of  Ratet. 

I^at  a  new  railroad  was  built  without  exp«ctatl<»i  of  an  im- 
mediate realization  ot  a  fair  return  on  the  inreatment  is  not  a 
clrciimatance,  lustlfylag  dlaallowance  of  auch  return.  If  It  can  be 
earned  without  enaction  of  unreasonable  rates. 

50.  Same — Regulation  of  Rate» — Jf^.Earninga. 

BamfngB  of  ft  railroad  compaay,  applied  to  the  purchase  ot 
additional  equipment,  extenelon  of  Ita  Unea  and  other  Improve- 
ments,  must  be  regarded  as  a  part  ot  Its  net  earnings  upon  an 
Inquiry  as  to  whether  a  rate  statute  la  ctmflscatory. 

51.  Same — Regulation  of  Ratet^Enjoining  Enforcement  of  Statute. 

A  decree,  enjoining  the  enforcement  ot  a  rate  statute  as  con- 
flacatory,  should  contain  a  clause  Baring  to  the  defendant  the 
right  to  proceed  at  any  time  In  the  future,  in  any  appropriate 
way,  to  obtain  a  racation  thereof,  if,  under  altered  conditions. 
It  is  no  longer  confiscatory. 

Appeal  from  Circuit  Court,  Kanawha  County. 

Bill  by  Coal  &  Coke  Bailway  Co.  against  the  Attorney  General 
of  West  Virginia  and  the  Prosecuting  Attorney  of  Eanawha 
County,  to  enjoin  them  from  enforcing  the  two  cent  passenger 
rate  law.    Decree  for  plaintiff,  aUd  defendants  appeal. 

Reversed  in  part,  A/^rmed  in  part,  and  Modified. 

Price,  Smith,  Spilman  £  Clay,  for  Coal  &  Coke  Railway  Co., 
and  H.  T.  Wickham,  iSimww,  Enslow,  Fitzpatrick  *&  Baker,  and 
Chilton,  MacCorkle  £  Chilton  as  Amid  Curiae  and  as  counsel 
for  The  Chesapeake  &  Ohio  Railway  Co. 

Wiiliam  G.  Conley,  Attorney  General,  and  S.  B.  Avis,  Prose- 
cuting Attorney,  for  appellants. 

POFFENBAHOEB,  JCDOE : 

In  the  chancery  cause  of  the  Coal  &  Coke  Bailtimy  Company 
V.  Wm.  Q.  Conley  and  S,  B.  Avis,  matured  and  brought  on  for 
hearing,  on  the  bill,  motion  to  dismiss,  demurrer,  answer  and 
depositions,  the  circuit  court  of  Kanawha  county  pronounced  a 
decree,  on  the  16th  day  of  Jime,  1909,  perpetually  enjoining,  in- 
hibiting and  restraining  said  Conley  and  Avis  from  proceeding, 
as  Attorney  General  of  the  State  and  Prosecuting  Attorney  of  Ka- 
nawha County,  respectively,  to  enforce,  against  the  plaintitf,  the 
penal  provision  of  an  act  of  the  legblature,  passed  on  the  30th 
day  of  February,  1907,  entitled  "AN  ACT  relating  to  and  regu- 
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lating  paEsenger  rates  upon  railroadB  in  the  state  of  Weet  Vir- 
ginia, and  prescribing  penalties  for  the  Tiolation  thereof,"  and 
popularly  known  as  the  "Two  Cent  Rate  Act;"  deeming  said  act 
void  on  its  face  for  several  reasons  and  confiscatory  in  its  op- 
eration  upon  said  company.  From  this  decree,  Conley  and 
Avis  have  appealed. 

The  jurisdiction .  of  the  circuit  court  is  denied  on  several 
grounds,  one  of  which  is  that  the  suit  is,  in  substance  and  ef- 
fect, one  against  the  state,  although  nominally  and  ostensibly 
against  Wm.  G.  Conley  and  S.  B.  Avis,  and,  therefore,  within 
the  inhibition  of  section  35  of  Art.  VI  of  the  Constitution  of 
this  State,  providing  that  "The  State  of  West  Virginia  shall 
never  be  made  defendant  in  any  court  of  law  or  equity,"  Thi» 
defense  was  set  up  by  a  motion  to  dismiss  the  bill,  as  well  as  by 
the  demurrer,  denying  jurisdiction  on  other  grounds,  as  well 
as  the  sufficiency  of  the  bill,  considered  as  a  bill  in  equity. 

In  view  of  some  of  the  contentions  found  in  the  brief,  we  ob- 
serve that  there  is  no  difference  between  courts  of  law  and 
courts  of  equity,  in  respect  to  immunity  on  the  part  of  the  state 
from  liability  to  be  sued  therein.  This  inquiry  is  whether  the 
suit,  irrespective  of  its  form  or  the  forum  in  which  it  is  prose- 
cuted, is  against  the  state.  Therefore,  the  distinction  between 
proceedings  at  law  and  in  equity  will  not  be  discussed  in  this 
connection. 

The  State  is  not  a  party  to  the  suit  by  name,  but  that  would 
be  immaterial,  if  ^  decision  of  the  question  involved  would  be,. 
in  substance  and  effect,  one  for  or  against  the  State,  The  cri- 
terion, then,  is  the  nature  and  extent  of  the  State's  interest,  if 
any,  in  the  subject  matter;  and,  upon  these  inquiries,  the  pro- 
visions of  the  statute,  the  status  of  the  parties  and  the  charac- 
ter of  the  relief  sought,  are  all  relevant  and  material. 

Subject  to  a  few  trivial  exceptions,  the  act  involved  limits 
the  charges  of  railroad  companies,  fifty  miles  long  and  over, 
for  the  transportation  of  passengers,  to  two  cents  per  mile,  and 
imposes  a  fine  of  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  for  each  violation  of  any  provision  thereof.  According 
to  the  allegations  of  the  bill,  the  complainant  had  not  incurred 
any  penalties  under  the  act,  at  the  time  of  the  institution  of 
this  suit;  but,  having  found  the  statute  confiscatory  in  its  opers- 
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tioD  and  effect,  as  applied  to  complainant's  business,  and  deem* 
ing  it  unconstitutional  on  its  face,  it  had  concluded  not  to  ob- 
serve or  respect  the  same  thereafter,  and  accordingly  filed  its  bill 
in  this  cause  to  restrain  the  defendants  from  attempting  to  en- 
force such  penalties  as  might  thereafter  oatenBibly  accrue  by  rea- 
son of  non-observance  of  the  limitation  prescribed  by  said  act 
If  any  penalties  had  been  incurred  at  the  date  of  the  filing  of  the 
bill,  the  state  government  would  have  had  the  right  to  inflict  and 
exact  the  same,  if  valid.  Assuming  the  validity  of  the  statute, 
the  state  might  hsve  the  right  to  enforce  penalties  incurred  after 
the  commencement  of  the  suit.  It  would  certainly  have  such  an 
interest  therein  as  would  entitle  it  to  be  heard  in  the  assertioB 
of  its  claim  thereto.  That  the  State  has  an  interest  of  this  kind 
and  to  this  extent  is  obvious.  But  is  that  such  an  interest  as 
makes  the  suit  substantially  one  against  the  State? 

If  the  statute  is  valid,  no  pecuniary  benefit  accrues  to  the 
State  government  under  it  otherwise  than  by  means  of  the  in- 
fliction of  penalties  for  violation  thereof,  if  any,  and  this  is 
merely  incidental.  Ita  primary  object  is  not  revenue  in  the 
form  of  penalties.  On  the  contrary,  it  is  limitation  of  trans- 
portation charges  in  favor  of  the  traveling  public,  and  not  of  the 
State.  The  penal  provision  was  inserted  as  a  sanction  t«  se- 
cure observance  of  the  limitation,  on  the  assumption  of  its  suffi- 
ciency to  deter  railway  companies  from  failure  in  that  respect, 
and,  sequentially,  of  no  augmentation  of  tiie  State's  funds  from 
that  source.  Therefore,  these  penalties,  like  most  others,  are 
really  for  the  benefit  of  the  people  and  not  the  State,  although, 
if  incurred  and  enforced,  they  would  come  into  the  State  treas- 
ury. The  receipt  thereof  would  be  nevertheless  merely  inci- 
dental to  the  enforcement  of  a  measure  dictated  by  public  policy, 
just  as  in  the  case  of  penalties  arising  from  violation  of  other 
laws,  enacted  under  the  police  power  of  the  State.  If  the  relief 
prayed  for  in  the  bill  and  granted  by  the  trial  court  should  be 
sustained,  and  a  right  to  penalties  has  accrued,  it  is  manifest 
that  the  interest  of  the  State  in  the  controversy  is  indirect  and 
remote,  for  t^e  reascm  stated.  But  there  is  another  reason  which 
makes  this  view  still  more  apparent. 

The  real  object  of  this  bill  is  not  protection  from  penalties. 
In  other  words,  it  ia  not  a  bill  to  avoid  infliction  of  penalties 
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lawfully  impoBed,  or  to  make  an  issue  of  fact  aa  to  whether  or 
not  the  complainant  has  incurred  a  penalty  under  a  valid  statute. 
It  is  filed  on  the  assumption  that  the  statute,  vhich,  it  is  eaid, 
purports  to  inflict  these  penalties,  is  unconstitutional  and  Yoid 
.  and  that  the  complainant  incurs  no  penalty  in  doing  the  forbid- 
den act.  Its  object  is  protection  of  the  complainant  in  the  ei- 
ereiae  of  its  alleged  right  to  manage,  control  and  operate  its 
property  free  from  molestation  by  attempts  to  enforce  the  limita- 
tion of  the  statute  as  to  rates  of  fare.  It  is  not  in  form  a  bill  to 
declare  a  statute  unconstitutional.  Such  a  bill  cannot  be  filed. 
The  declaration  of  unconstitutionality  must  be  incidental  to 
some  relief  sought,  just  aa  construction  of  a  will,  deed  or  other 
instrument  must  be  incidental  tq  a  prayer  for  relief.  Never- 
theless, freedom  from  the  restraint  imposed  by  the  statute  is  its 
real  and  Bubstautial  object.  The  necessity  for  some  such  cir- 
cuitous remedy  is  due  to  the  failure  of  the  legislature  to  pro- 
vide any  direct  method  of  testing  the  reasonableness  and  valid- 
ity of  the  limitation  prescribed  by  the  act.  If  the  allegations 
of  the  bill  are  true,  the  limitation  complained  of  is  absolutely 
void,  because  it  contravenes  the  constitution  of  the  State  and 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and,  as  neither  this  act  nor  any  other  provides  any  di- 
rect remedy  for  redress  of  the  wrong  done  by  this  invasion  of 
private  right,  the  complainant  was  forced  to  invoke  a  princi- 
ple well  known  to  the  law,  namely,  the  redress  of  its  own 
grievances  by  ignoring  the  statute  and  treating  it  as  if  it  did 
not  exist.  There  are  many  instances  in  which  an  injured  party 
may  redress,  by  his  own  hands,  wrongs  infiicted  upon  him.  An 
owner  of  property,  wrongfully  taken  from  him,  may  often  ex- 
ercise the  right  of  recaption.  He  may  also  defend  and  protect 
both  person  and  property  by  force.  It  frequently  happens  that 
a  citizen  may  abate  a  nuisance  without  appealing  to  the  courts. 
On  the  same  principle,  he  is  justified  in  taking  such  measures 
aa  are  necessary  to  prevent  a  murder  or  other  felony,  and  may 
even  take  life  in  so  doing.  It  was  upon  this  principle  that  the 
complainant  undertook  to  redress  the  alleged  wrong  done  to  it 
in  this  legislative  act,  by  ignoring  its  provisions  and  charging 
higher  rates  in  defiance  thereof.  Its  railroad  and  invested  capi- 
tal are  property  and  its  right  to  do  business  under  the  charter, 
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granted  it  by  the  State  and  fltill  subsisting,  is  entitled  to  pro- 
tection. In  ignoring  ibis  statute,  it  is,  therefore,  merely  de- 
fending its  property  and  right  to  carry  on  its  business.  The 
bill  was  filed  and  the  injunction  obtained  to  protect  the  com- 
plainant in  the  exercise  of  this  alleged  right  of  defense  of  its 
property  and  franchise.  The  restraint  upon  prosecution  for 
violstion  of  the  provisions  of  the  act  ia  incfdental  to  the  pro- 
tection of  the  complainant's  property  rights.  In  this  respect, 
the  case  does  not  differ  in  principle  from  others  instituted  to 
prevent  irreparable  injury.  The  bill  is  what  is  called  a  pure 
injunction  bill,  its  object  being  the  prevention  of  the  doing  of 
certain  acts,  as  contra-distinguished  from  a  bill  to  obtain  re- 
lief by  causing  the  defendant  to  perform  some  afBrmatire  act, 
such  as  payment  of  money  or  specific  performance  of  a  contract 
This  case,  like  many  others,  is  not  such  in  its  circumstances  as 
to  justify  relief  of  the  latter  kind.  Certain  kinds  of  trespass 
are  enjoined  on  the  gronnd  of  irreparable  injury,  upon  bills 
asking  nothing  but  preventive  relief,  because  no  other  kind  of 
relief  is  necessary  or  adequate  or  can  be  had;  but,  in  every 
such  instance,  the  prevention  of  the  wrongful  act,  altliough 
effected  by  a  judicial  writ,  is  merely  incidental  to  the  assertion 
and  maintenance  of  a  private  right.  Such  is  the  nature  of  this 
case.  The  object  of  the  bill  is  to  protect  the  complainant  in  the 
exercise  of  an  alleged  lawful  right,  by  the  prevention  of  a 
wrongful  act,  injurious  to  that  ri^t.  Therefore,  the  real  is- 
sue is,  whether  the  complainant  has  the  right  to  charge  pas- 
senger fares  in  excess  of  the  limitations  prescribed  by  the  stat- 
ute, and  should  be  protected  in  the  enjoyment  of  that  right,  on 
the  same  principle  on  which  an  owner  of  land  or  personal  prop- 
erty is  sometimes  entitled  to  an  injunction  to  protect  him  in 
the  enjoyment  thereof.  In  this  question,  the  State  has  no  im- 
mediate or  direct  interest,  such  as  characterizes  the  substantial 
party  to  an  adversary  proceeding  in  a  court  of  law  or  equity. 
It  is  only  indirectly,  incidentally  and  remotely  interested. 

As  the  Eleventh  Amendment  to  the  Constitution  of  the 
United  Ststes  denies,  to  the  federal  courts,  jurisdiction  of  any 
suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state,  what  interest,  on  the  part  of  the 
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state,  in  a  suit,  makea  it  a  substantial  part;  thereto,  has  been 
the  subject  of  inquiry  iu  numerone  cases,  decided  by  the  Sn*  ^ 
preme  Court  of  the  United  States,  and  it  has  been  held  that 
the  interest  must  be  more  than  merely  incidental  or  conse- 
quential. In  Fowler  v.  lAndaey,  3  Dall.  411,  Mr.  Justice 
Washington  said :  "A  case  which  belongs  to  the  jurisdiction  of 
the  Supreme  Court,  on  account  of  the  interest  that  a  state  has 
in  the  controversy,  must  be  a  case  in  which  a  state  is  either  nom- 
inally or  substantially  the  party.  It?  is  not  snfBcient  that  a  state 
may  be  consequentially  affected,  for  in  such  case  (as  where  the 
grants  of  different  states  are  brought  into  litigation),  the  cir- 
cuit court  has  clearly  a  jurisdiction."  In  Pottidexter  V.  Green- 
how,  114  U.  8.  270,' a  case  involving  the  question,  whether  ttie 
State  of  Virginia  was  eo  interested  in  a  proceeding  between  a 
citizen  and  a  tax  collector  and  in  which  jurisdiction  of  the 
federal  courts  was  questioned,  on  the  ground  that  the  State  of 
Virginia  was  the  substantial  party,  Mr.  Justice  Matthews  quoted 
and  applied  the  extract  we  have  given  from  Fowler  v.  Lindtey, 
and  then  said :  "The  thing  prohibited  by  the  Eleventh  Amend- 
ment is  the  exercise  of  jurisdiction  in  a  'suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States  by 
tizens  of  another  state,  or  by  citizens  or  subjects  of  any  for- 
ign  state.'  Nothing  else  is  touched;  and  suits  between  indi- 
iduals,  unless  the  state  is  the  party  in  a  substantial  sense,  are 
left  untouched,  no  matter  how  much  their  determination  may 
incidentally  and  consequentially  affect  the  interest  of  a  state,  or 
the  operations  of  its  government." 

The  state,  considered  in  the  broad  sense  of  the  term,  can 
have  no  interest  in  a  controversy  of  this  class.  The  state  and 
the  government  of  the  state  are  two  different  things,  the  former 
being  an  ideal  person,  intangible,  invisible,  immutable;  the  lat- 
ter a  mere  agent,  and,  within  the  spirit  of  the  agency,  a  perfect 
representative;  but  outside  of  that,  a  lawless  usurper.  Poin- 
dexter  V.  Greenkow,  Id.  S90.  The  supreme  law  of  the  state 
stands  over  its  government,  as  well  as  over  the  citizen,  shielding 
and  protecting  both  in  all  their  rights.  It  is  an  attribute  of  the 
state  as  contra-distinguished  from  the  state  goveronient.  It  is 
to  the  interest  of  the  state,  and  its  duty  to  confine  is  government 
within  the  limits  of  its  powers  as  agent,  as  well  as  to  restrain  the 
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conduct  of  every  citizen  in  the  intereBt  of  the  general  welfare. 
At  the  same  time,  it  should  protect  the  government  in  the  eir 
ercise  of  all  its  functions  to  the  limit  thereof,  and  the  citizen  in 
the  enjoyment  of  all  rights  and  privileges  guaranteed  to  him  by 
the  BQpreme  law,  the  constitution  with  its  limitations  upon  the 
powers  of  the  legislature,  the  executive  and  the  judiciary,  in  fa- 
vor  of  the  citizen.  Thua,  the  humblest  citizen,  the  most  pow- 
erful corporation,  the  highest  public  officers,  ihe  greatest  state 
tribunals  and  fimciionaries  are  within  the  equal  protection  of 
the  aegis  of  the  constitiition.  Therefore,  it  is  plain  that,  in  this 
coDtrovcTsy  between  one  citizen  and  other  citizens,  involving  the 
question,  whether  the  legislature,  in  paasing  this  statute,  has 
violated  the  constitution,  by  depriving  the  complainant  of  its 
property  without  due  process  of  law,  or  denying  it  the  equal 
protection  of  the  laws,  or  whether  the  defendants  have  authority 
to  do  the  threatened  acts,  the  State  cannot  favor  either  side.  It 
is  just  as  important  that  every  citizen,  regardless  of  his  station 
in  life,  he  protected  in  the  rights  guaranteed  to  him  by  the  con- 
stitution, as  it  is  that  the  legislature  be  permitted  to  exerciBe  all 
of  its  functions,  or  that  the  treasury  of  the  state  be  supplied  with 
revenue,  or  that  the  government  be  protected  in  its  property 
rights.  On  the  other  hand,  to  allow  the  legislature  to  violate 
these  constitutional  guaranties  of  individual  rights,  would  he 
equally  as  subversive  of  the  state's  highest  and  best  interests  as 
it  would  be  to  permit  a  citizen  to  defy  the  law.  The  tendency 
of  both  is  to  destroy  popular  and  constitutional  government,  and 
the  former  would  be  the  graver  infraction,  because  always  a  vi- 
olation of  the  organic  law,  while  the  latter  often  amounts  to  no 
more  than  a  breach  of  a  mere  statute.  The  legislature  is  not 
the  state  and  if,  breaking  over  the  constitutional  limits  of  its 
powers,  it  trample  upon  the  rights  of  a  citizen,  the  state  shields 
and  protects  the  latter,  treatingthe  act  of  the  former  as  a  form 
of  tj-ranny.  Pure,  uuBullied  and  infallible  in  legal  contempla- 
tion, the  State  can  do  no  wrong.  Though  her  officers  and  trib- 
unals may,  she  never  sustains  nor  upholds  them  in  it  On  the 
contrary,  she  disavows  and  repudiates  their  wrongful  acts. 

The  government  of  a  state  is  its  mere  agent  and  all  its  officers 
act  in  a  representative  capacity,  binding  the  state  by  their  acts 
only  in  those  instances  in  which  they  have  authority  to  act  for 
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her.  The  \a.v  under  which  they  act  coDBtitutea  their  power  of 
attornej  or  warrant  of  authority,  and  when,  for  any  reason,  that 
law  is  void,  tiie  act,  done  under  it,  ie  likewise  void  and  amounts 
to  a  wrong  and  a  trespase.  As  in  such  case,  the  state  cannot  be 
deemed  to  have  authorized  the  wrongful  act,  the  person  who  did 
it,  although  an  officer  in  name,  ia  deemed  to  have  acted  in  hie  in< 
dividual  capacity.  In  Poindexter  v.  Qreenhow,  Id.  390,  Mr. 
Justice  Matthews  said :  'TVhile  it  is  true  in  respect  to  the  gov- 
enunent  of  a  state,  as  was  said  in  Longford  r.  United  State*. 
101  U.  S.  .^41,  that  the  maxim,  that  the  King  can  do  no  wrong, 
has  no  place  in  our  system  of  government ;  yet  it  is  also  true,  in 
respect  to  the. state  itself,  that  whatever  wrong  is  attempted  in 
its  name  is  imputable  to  its  government,  and  not  to  the  state, 
for,  as  it  can  speak  and  act  only  by  law,  whatever  it  does  say 
and  do  must  be  lawful.  That  which,  therefore,  is  unlawful  be- 
cause made  so  by  the  supreme  law,  the  constitution  of  the  United 
States,  is  not  the  word  or  deed  of  the  state,  but  ia  the  mere  wrong 
and  trespass  of  those  individual  persons  who  falsely  speak  and 
act  in  its  name."  Agreeably  to  this  principle,  the  Supreme 
Court  of  the  United  States  has  uniformly  held  that  a  proceeding 
against  a  state  officer,  acting  under  an  unconstitutional  statute, 
no  matter  what  the  form  of  the  action,  is  a  proceeding  against 
the  ofGcer  as  an  individual,  and  not  against  the  state,  and  sus- 
tained the  jurisdiction  of  the  federal  courts  in  cases  of  that 
kind,  deemii^  them  not  to  be  within  the  inhibition  of  the  Elev- 
enth Amendment  to  the  federal  constitution.  Of  course,  the 
invalidity  of  the  statute  is  not  conclusive.  If,  notwithstanding 
that,  the  plain  object  of  the  suit  is  to  enforce  a  contract  made 
with  the  state  government  or  to  take  property  or  money  belong- 
ing to  if,  or,  if  the  officer  against  whom  the  action  ia  brought  is 
not  chargeable  with  the  enforcement  of  the  unconstitutional  act, 
there  ia  no  jurisdiction;  for,  in  the  former  case,  the  state  is  di- 
rectly interested,  and,  in  the  latter,  the  suit  is  deemed  to  be 
against  the  state,  because,  since  the  individual  who  is  made  a 
nominal  defendant  has  no  interest  in  the  suit,  its  purpose  must 
be  to  affect  the  interests  of  the  state.  Of  these  two  classes  of 
cases  in  which  jurisdiction  has  been  refused.  In  re  Ayers,  123 
U.  S.  507,  ia  typical  of  the  former,  and  Witts  v.  McQhee,  178 
U.  S.  516,  of  the  latter.    But,  if  no  contract  or  .property  right 
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of  the  8tate  is  directly  involved  and  the  officer  is  charged  with 
the  eniATcemeDt  of  the  TmconBtitutipnal  act,  the  suit  is  deemed 
to  be  one  against  the  individual  and  not  against  the  state.  Hun- 
ter y.  Wood,  209  U.  S.  205;  Ex  parte  Young,  209  U.  S.  123; 
Smyths  t.  Amts,  169  IT.  S.  466 ;  Pennoyer  v.  McCannaughy, 
140  tJ.  S.  1;  Poindexter  v.  Greenhow,  114  U.  S.  373;  Osborne 
V.  U.  8.  Bank,  9  Wheat.  738. 

There  ie  no  merit  nor  force  in  the  suggestion  that  this  rule 
applies  only  in  those  cases  in  which  the  statute  is  unconstitu- 
tional on  its  face.  "It  is  no  objection  to  the  remedy  in  such 
cases,  that  the  etatnte,  the  application  of  which  in  the  particular 
case  is  sought  to  be  prevented,  is  not  void  on  its  face,  but  is 
complained  of  only  because  its  operation  in  the  particular  in- 
stance works  a  violation  of  a  constitutional  right,  for  the  cases 
are  numerous  where  the  tax  laws  of  a  state,  which  in  their  gen- 
eral and  proper  application  are  perfectly  valid,  have  been  held 
to  become  void  in  particular  cases,  either  as  unconstitutional 
regulations  of  commerce,'  or  as  violations  of  contracts  prohib- 
ited by  the  constitution,  or  because  in  some  other  way  they  op- 
erate to  deprive  the  party  complaining  of  a  right  secured  to  him 
by  the  constitution  of  the  United  States."  Poindextsr  v. 
Oreenkovf,  cited. 

Nor  does  it  matter  that  chapter  41  of  the  Acts  of  1907  does 
not  expressly  and  specifically  charge  the  attorney  general  of 
the  state  and  the  prosecuting  attorneys  of  the  several  counties 
with  the  duty  of  enforcing  its  provisions,  or  the  prosecution  of 
indictments  for  its  violation.  In  Ex  parte  Young,  209  TJ.  S. 
123,  Mr.  Justice  Peckham  said ;  "The  fact  that  the  state  ofBcer 
by  virtue  of  his  ofBce  has  some  connection  with  the  enforce- 
ment of  the  act  is  the  important  and  material  fact,  and  whether 
it  arises  out  of  the  general  law,  or  is  specially  created  by  the 
act  itself,  is  not  material  so  long  as  it  exists." 

Coming  now  to  the  question  of  equity  jurisdiction,  we  find 
the  general  rule,  denying  such  jurisdiction  to  restrain  the  com- 
mission of  criminal  acts  and  legal  proceedings  to  enforce  the 
criminal  law,  is  invoked  by  the  appellants.  This  rule  is  not  to 
be  extended  beyond  the  import  of  its  terms.  It  assumes  that 
the  injunction  is  sought  merely  to  prevent  the  perpetration  of 
a,  crime  or  the  prosecution  of  a  criminal,  and  nothing  more. 
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It  leaves  out  the  important  element  of  protection  to  a  property 
right  by  a  collateral  and  incidental  prevention  of  the  jferpetra- 
tion  of  a  wrong  which  would  destroy,  or  irreparably  injure,  it. 
We  do  not  have  to  look  beyond  our  own  decisions  for  the  propo- 
sition that  equity  will  enjoin  criminal  proceedings  under  invalid 
statutes  and  ordinances,  whenever  their  prevention  is  necessary 
to  the  protection  of  such  a  right.  The  distinction  is  clearly 
marked  in  State  v.  Ehrlick,  65  W.  Va.  700.  In  that  case,  the 
object  of  the  bill  was  the  mere  prevention  of  the  commission  of 
a  criminal  offense,  and  relief  was  denied  because  it  did  not  show 
the. necessity  therefor  as  incident  to  the  protection  of  any  per- 
sonal or  property  right.  If  it  had  done  80,  relief  would  have 
been  granted.  In  Fellows  v.  City  of  Charleston,  62  W.  Va.  665, 
the  bill  sought  relief  by  injunction  against  criminal  proceedings 
under  an  ordinance  of  the  City  of  Charleston,  alleged  to  be  in- 
valid, by  way  of  protection  to  a  property  right  of  the  plaintiff 
and  this  Court  held  as  foilows:  "Where  property  rights  will 
be  destroyed  or  their  lawful  enjoyment  taken  away  by  criminal 
proceedings  under  an  invalid  law  or  ordinance  equity  hae  jur- 
isdiction to  enjoin  them,"  See  also  Block-  v.  Crockett,  61  W. 
Va.  421,  and  Flaherty  v.  Fleming,  58  W.  Va.  669.  We  have 
already  clearly  demonstrated  that  the  object  of  this  bill  is  to  pro- 
tect the  complainant  in  the  enjoyment  of  its  property  and  fran- 
chise by  enjoining  criminal  proceedings  to  enforce  a  statute,  al- 
leged to  be  unconstitutional  and  void.  This  brings  the  case 
within  tlie  exception  to  the  general  rule.  On  the  same  prin- 
ciple, the  Supreme  Court  of  the  United  States  has  sustained 
jurisdiction  in  equity  to  enjoin  criminal  proceedings  under  cir- 
cumstances similar  in  all  respects  to  those  disclosed  by  this 
bill.  Hunter  v.  Wood,  209  U.  S.  205 ;  Ex  parte  Young,  209 
U.  S.  123;  Smythe  v.  Ames,  169  V.  S.  466;  Reagan  v.  Loan  & 
Trmt  Co.,  154  U.  S.  362. 

Nor  does  the  jurisdiction  in  equity  stand  on  the  mere  uncon- 
stitutionality of  the  statute.  There  is  no  authority  for  enjoining 
acta  only  because  they  are  attempted  or  threatened  under  color 
of  an  unconstitutional  or  otherwise  invalid  law.  To  this  must 
be  added  the  element  of  irreparable  injury  to  some  personal  or 
property  right,  or  inadequacy  of  legal  remedy  on  some  other 
ground.  For  many  injuries  or  wrongs,  wrought  or  attempted  by 
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the  enforcement  of  uncoDstitutional  Btatutes  as  veil  as  in  other 
waya,  the  law  afEorde  appropriate  and  adequate  remediea.  For  ^ 
instance,  a  man  arrested  and  restrained  of  his  liberty  under 
color  of  a  void  law,  may  have  immediate  relief  by  the  writ  of 
habeas  corpus.  If  the  injury,  threatened  or  done,  is  fully  com- 
pensable in  money  and  some  solvent  person  is  liable  therefor, 
an  action  for  damages  la  an  adequate  remedy.  If  it  consists 
of  the  wrongful  taking  or  withholding  of  personal  property,  an 
action  of  detinue  affords  all  the  relief  that  could  be  given  in 
equity. 

Ground  for  much  contention,  and  cause  of  some  apparent 
confusion  of  thought,  ia  found  in  the  peculiarity  of  the  circum- 
Btances  and  relation  of  the  parties  in  this  cause.  Complain- 
ant's redress,  of  its  own  vigor  and  by  its  own  hands,  of  the  im- 
mediate and  direct  injury  of  which  it  complains,  namely,  the 
\mlawful  invasion  of  its  property  by  the  very  force,  effect  and 
operation  of  the  statute,  seems  not  to  have  duly  impressed  itself 
upon  counsel.  It  was  compelled  to  resort  to  self -vindication  of 
ite  right.  There  was  nobody  with  whom  it  could  put  its  demand 
directly  in  issue  by  making  him  a  defendant  and  praying  ordi- 
nary relief  against  him.  It  could  not.  sue  tbe  legislature  and 
make  it  respond  in  damages  or  otherwise,  as  the  author  of  the 
wrong,  nor  the  people  as  the  beneficiaries  thereof.  Self-redress 
by  disobedience  of  the  statute  was  the  only  possible  direct  rem- 
edy, but  that  action  amounted  to  more  than  a  mere  remedy.  In 
addition  thereto,  it  was  the  assumption  of  a  status,  that  of  right- 
ful possessor  and  defender  of  property,  which  the  law  must 
maintain  by  an  adequate  remedy,  one  in  equity  if  those  afforded 
by  the  common  law  actions  do  not  answer  the  test  of  adequacy. 
Though  the  wrongful  invasion  of  complainant's  property  right 
is  legal  and  oEBcial  in  form,  it  is  just  as  ruinous  as  if  it  were 
done  by  physical  force  and  without  color  of  right.  The  only 
conceivable  distinction  in  principle  between  these  two  kinds  of 
wrong  is  that  the  former  is  a  sort  of  tyranny,  forbidden  by  the 
state  through  its  constitutional  limitations  upon  legislative 
power,  and  the  latter  an  ordinary  trespass.  The  remedy  by 
injunction  is  sought  to  maintain  that  status  and  secure  enjoy- 
ment of  that  property  right  by  preventing  the  wrongful  acts 
threatened  and  not  merely  to  enjoin  a  criminal  action  because 
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it  ifl  fluch  or  because  it  is  proBecuted  or  threatened  under  color 
of  a  void  Etatnte. 

If  the  legal  remedies  are  inadequate  to  fully  protect  a  party 
in  the  situation  of  the  complainant,  the  foregoing  principles  and 
condiisionB  render  it  obviously  unnecessary  to  inquire  whether 
the  injunction  can  be  maintained  on  the  ground  of  prior  asser- 
tion of  jurisdiction  of  the  cause  by  the  equity  court.  While 
this  principle  is  invoked  in  support  of  the  jurisdiction  by  in- 
junction, it  is  not  perceived  that  the  bill  makes  a  case  for  any- 
thing but  injunction.  Tested  by  all  the  rules  of  pleading,  it  is 
a  pure  bill  of  injunction,  and  there  is  no  other  suit  pending, 
nor  any  other  primary  relief  sought  by  this  bill,  to  which  the 
injunction  is  ancillary.  The  bill  asks  an  injunction  to  protect 
a  property  right  in  the  plaintiff,  asserted  in  the  country  and  not 
in  any  court,  and  nothing  more.  It  is  not  ancillary  to  any  other 
suit  or  judicial  measure  of  relief,  but  is  ancillary  to,  and  pro- 
tective of,  individual  action,  necessary  to  the  conservation  of 
property  and  maintenanpe  of  a  property  right.  We  repeat  here 
that  this  results  from  the  peculiar  nature  of  the  case,  there  being 
nobody,  official  or  unofficial,  with  whom  the  complainant  can 
eifectively  and  fully  put  into  direct  litigation  the  right  it  claims. 
It  cannot  get  the  matter  into  court  for  a  complete  and  compre- 
hensive adjudication  otherwise  than  by  an  indirect  and  circum- 
locutory proceeding  such  as  this,  and  this  necessiiy  jostifies  re- 
sort to  it  under  the  principle  of  a  remedy  for  every  wrong. 

In  view  of  decisions  to  which  reference  hae  already  been  made, 
the  statement  of  reasons  for  the  inadequacy  of  the  l^al  remedies 
in  a  case  of  this  kind  is  really  a  work  of  supererogation.  That 
we  have  numerous  precedents  ought  to  sulfice  fully.  However, 
some  of  the  decisions  referred  to  render  the  assignment  of 
reasons  comparatively  easy.  In  Fellows  v.  City  of  Charleston, 
Judge  Shannon  said :  "Now,  surely,  the  prosecution  of  criminal 
process  illegally  preventing  the  construction  of  a  residence  on 
real  estate  deprives  the  owner  of  a  very  important  use  of  his 
land,  practically  taking  it  from  him,  •  *  •  Therefore,  there 
is  jurisdiction  in  equity  for  injunction.  And  aside  from  that 
question,  there  stands  the  fact  alleged  that  the  city  and  its 
constituted  officers  were  hindering  and  obstructing  the  erec- 
tion of  the  house,  and  that  itself,  I  think,  would  sustain  the 
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jnriBdiction."  In  Dobbins  v.  Los  Angeles,  195  U.  S.  223,  Mr. . 
Justice  Day  said :  "If  the  allegations  of  the  bill  be  taken  as  true, 
she  (the  plaiotiiT)  had  the  right  to  proceed  with  the  prosecu- 
tion  of  the  work  without  interference  by  the  city  authoritiea 
in  the  form  of  arrest  and  proBecution  of  those  in  her  emploj. 
It  is  well  settled  that,  where  property  rights  will  be  destroyed, 
unlawful  interference  by  criminal  proceedings  under  a  void 
law  or  ordinance  may  be  reached  and  controlled  by  a  decree 
of  a  court  of  equity,"  Under  theae  authorities  and  numerous 
others,  easily  found  in  the  law  books,  the  conclusive  answer  to 
the  claim  of  adequacy  of  legal  remedy  ia  the  fact  that  pre- 
vention of  criminal  proeeculions  is  necessary  to  that  enjoy- 
ment and  use  of  property  which  the  law  guarantees  to  its 
owner  and  the  processes  of  the  courts  of  law  cannot  give,  by 
reason  of  their  inSexibility  and  inadaptability  to  the  circum- 
stances of  such  cases.  The  defeat  of  one  prosecution  in  a 
court  of  law  would  not  prevent  others.  Hundreds  of  them  might 
be  pending  at  the  same  time,  under  the  circumstances  dis- 
closed here,  and  the  defense  thereof  would  subject  the  owner 
of  the  property  to  annoyance  and  expense  and  a  loss  of  time, 
incompatible  with  the  plain  dictates  of  justice  and  fairness. 
Besides,  the  great  number  of  such  illegal  prosecutions  and  the 
accumulation  of  claims  to  penalties,  during  the  pendency  of  one 
of  them,  or,  indeed,  before  any  might  be  commenced,  make  the 
operation  of  the  statute  analogous  to  duress,  constituting  an 
unlawful  restraint  upon  the  use  of  property  which  cannot  be 
relieved  or  prevented  by  the  process  of  any  law  court  to  auch 
an  extent  as  to  give  quiet  and  perfect  enjoyment  thereof.  Every 
dollar  of  which  the  complainant  would  be  thus  deprived  would 
be  forever  lost,  since  there  is  nobody  it  could  sue  for  reimburse- 
ment, and,  if  it  could  sue  the  passenger  for  the  difference 
between  what  was  received  and  what  could  have  been  lawfully 
charged,  the  debtors  would  be  almost  innumerable,  .unknown 
and  possibly  scattered  to  all  quarters  of  the  earth.  Likely  there 
could  be  no  recovery,  if  they  were  known  and  accessible,  but, 
if  there  could  be,  the  utter  inadequacy  of  the  legal  remedies 
by  action  is  obvious.  The  value  of  property  consista,  in  part, 
of  the  right  to  use  it  for  the  purpose  to  which  it  is  adapted, 
vrith  freedom  from  unlawful  molestation.  Neither  physical 
destruction  .nor  injury  of  property,  nor  total  deprivation  of  the 
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use  and  enjoyment  thereof,  is  a  sine  qua  non  to  judicial  remedy. 
An  unlawful  and  injurious  restraint  upon  the  use  and  enjoy- 
ment thereof,  being  in  law  a  deprivation  of  property  pro  ianto, 
BufBcea.  This  is  the  ground  upon  which  criminal  acta  are 
frequently  enjoined.  State  v.  Ekrlich,  65  W.  Va.  700.  The 
same  ground  justifiee  interposition  by  injunction  to  prevent 
equally  injurious  acts,  having  color  of  law  and  official  authority, 
and  constituting  what  'we  have  termed  a  species  of  tyranny. 
If  such  proceedings,  being  illegal  and  void,  restrain  or  defer 
the  citizen  from  the  free  use  and  enjoyment  of  his  property, 
he  is  just  as  much  entitled  to  protection  in  respect  thereto, 
as  another  citizen  whose  right  of  enjoyment  is  interfered  with 
by  the  unlawful  act  of  a  private  citizen,  not  professing  to  act 
under  color  of  law.  The  injuries  are  of  the  same  nature  and 
the  remedies  must  be  the  same,  else  there  is  inequality  in  the 
remedies  afforded  to  citizens  for  redress  of  wrongs  and  protec- 
tion of  property  rights,  and  that  the  law  does  not  tolerate, 
nor  the  courts  acknowledge.  It  need  hardly  be  said  that  cases 
of  this  class  can  never  be  invoked  as  precedents  for  the  en- 
joining of  criminal  prosecutions  generally.  All  statutes,  in- 
flicting penalties,  do  not  relate  to  the  use  of  property  as  this 
one  does.  On  the  contrary,  very  few  of  them  do.  The  statute 
itself  and  the  circumstances  are  all  exceptional,  calling  for  the 
application  of  the  extraordinary  and  exceptional  remedies,  pro- 
vided for  them. 

.  Passing,  for  the  present,  the  question  of  the  sufficiency  of 
the  bill,  in  respect  to  its  subject  matter,  which  is  not  seriously 
questioned,  we  notice  an  objection  to  it  on  the  ground  of  lack 
of  proper  parties  plaintiff;  it  being  contended  that  the  corpora- 
tion itself  cannot  maintain  such  a  bill,  and  that,  conceding, 
for  the  sake  of  argument,  the  sufficiency  of  the  matter  set  up 
in  it,  it  should  have  been  filed  by  the  stockholders.  This  con- 
tention is  based  upon  the  fact  that  the  stockholders  were  the 
plaintiffs  in  some  suits  of  this  nature,  prosecuted  in  the  federal 
courts.  We  see  no  merit  in  it.  The  corporation,  not  its  stock- 
holders, is  the  legal  owner  of  its  property  and  has  the  right  to 
the  custody  and  control  thereof,  to  the  exclusion  of  its  stock- 
holders, except  in  so  far  as  they  'exercise  the  power  to  deterinine 
who  shall  be  its  officers,  and  what  shall  be  its  general  policy, 
by  their  votes  cast  in  stockholders'  meetings.    Under  some  cir- 
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cnmBtances,  their  interests  are  recognized  by  conrte  of  equity 
as  equitable  intereetB.  Some  special  reason,  no  donbt,  prompted 
the  institution  of  those  snita  in  the  names  of  stockholders, 
such  as  imwillingneBB  of  the  o£Bcers  to  do  so,  or  protection  of 
the  corporation  itself  from  penalties.  However  it  may  be,  the 
tendency  of  onr  decisions  is  to  the  effect  that  stockholders  of 
a  corporation  will  not  be  entertained  in  a  court  of  equity  for 
the  vindication  of  any  corporate  right,  except  in  cases  in  which 
the  corporation  itself,  through  its  directors  or  a  majority  of 
its  stockholders,  has  done  that  which  amounts  to  a  fraud  upon 
the  rights  of  the  complaining  stockholder,  or  an  ultra,  vires  act 
to  his  prejudice,  and  refused  to  right  the  wrong.  These  hold- 
ings are  based  upon  the  view  that  it  is  the  duty  of  the  corpora- 
tion itself,  through  its  managing  officers,  to  uphold  its  rights 
and  procure  redress  of  wrongs,  and  that  no  stockholder  can 
exercise  such  power,  if  the  managing  officers  will  do  so.  That 
the  corporation  has  the  legal  title  does  not  preclude  a  court 
of  equity  from  entertaining  it.  Indeed,  that  court  sometimes 
requires  a  perfect  title  in  the  complainant  as  a  condition  to  the 
granting  of  relief,  as  in  the  case  of  an  application  for  an  in- 
junction to  prevent  trespass  upon  land.  We  have  often  held 
that  the  plaintiff  in  such  case  must  make  out  two  things  as 
necessary  conditions  to  relief,  perfect  title  and  the  danger  of 
irreparable  injury,  unless  there  be  other  grounds  of  equity. 
It  is  not  the  nature  of  the  plaintiff's  title  that  determines  the 
question  of  equity  Jurisdiction  for  relief  by  injunction,  but  the 
nature  of  the  injury  to  his  property,  whatever  the  character  of 
his  title  may  be.  Courts  of  equity  recognize  legal  as  well  as 
equitable  titles  and  will  vindicate  and  protect  them  when  the 
circumstances  are  such  as  to  render  the  legal  remedies  inade- 
quate. Without  inquiring  as  to  the  reason  of  the  institution 
of  some  such  suite  in  the  names  of  stockholders,  we  may  safely 
assume  it  was  not  inability  of  an  equity  court  to  entertain  a 
corporation  in  a  proper  case.  Besides  there  are  precedents  for 
instituting  such  suits  in  the  name  of  the  corporation.  WUcox 
V.  Consolidated  Gas  Co.,  213  U.  S.  19;  Railway  Co.  v.  Eadley, 
168  Fed.  Rep.  317.  All  that  can  be  said  for  the  precedents, 
therefore,  is  that  they  show  two  ways  of  doing  the  same  thinp. 
Whether  the  statute  complained  of  is  unconstitutional,  in 
respect  to  its  operation  and  effect  upon  the  compiainanf  s  busi- 
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neas,  in  that  it  deprives  this  particular  railroad  of  the  power 
to  earn  e  fail  and  reasonable  return  or  net  income  upon  its 
invested  capital,  and  is,  therefore,  confiscatory  and  amonnta, 
in  Itgal  effect  to  a  taking  of  property  withott  due  process  of 
law,  involvee  an  inquiry  of  fact.  This  question  will  be  postponed 
for  the  consideration  of  other  grounds  of  alleged  invalidity, 
disclosed  by  the  bill  itself,  and  brought  to  our  attention  by  the 
demurrer.  They  are  two  in  number  and  arise  under  one  claim, 
namely,  that  the  statute  is  unconstitutional  on  its  face.  The 
first  is  that  the  penalty  it  imposes,  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars,  for  each  offense, 
every  demand  or  receipt  of  greater  compensation  than  is  al- 
lowed by  the  act  constituting  an  off^se,  are  so  heavy  as  to  deter 
railroad  companies  from  testing  the  validity  of  the  limitation 
by  appealing  to  the  courts,  and  tend  to  coerce  them  into  sub- 
misBion.  As  it  requires  time  to  have  the  validity  of  the  limita- 
tion judicially  determined,  and,  owing  to  the  failure  of  the 
legislature  to  provide  a  specific  method  for  the  determination 
thereof,  the  assertion  of  the  right  to  contest  it  necessarily  in- 
volves disobedience  of  the  act  for  a  considerable  period  of  time, 
during  which  a  multitude  of  acts  supposed  to  be  criminal  must 
accumulate,  subjecting  the  offender  to  fines  sufficient  to  sweep 
away  a  large  portion  of  its  property,  if,  indeed,  not  all  of  it, 
in  the  event  of  an  adverse  finding  and  decision  on  the  question 
of  the  reasonableness  of  the  limitation ;  it  is  urged  that  the  risk 
the  act  compels  the  railroad  company  to  take,  in  seeking  judicial 
relief,  amounts  to  an  obstmction  of  the  constitutional  right  to 
resort  to  the  courts,  and  thus  contravenes  bo&  the  state  and 
federal  constitutions.  The  judicial  inquiry  in  this  case  began 
in  July,  1908.  The  decree  of  the  circuit  court  was  pronounced 
in  June,  1909.  From  that  an  appeal  was  taken  and  the  cause 
has  since  been  pending  here.  During  all  this  period  of  about 
a  year  and  a  half,  the  railroad  company  has  presumably  been 
disregarding  the  act,  every  sale  of  a  ticket  and  collection  of  a 
cash  fare  constituting  an  apparent  oSeiue  under  the  statute. 
To  say  how  many  of  them  have  occurred  would  be  s  mere  guess, 
but  they  no  doubt  amount  to  many  thousands.  If  we  assume  that 
the  railroad  carries,  on  an  average,  a  thousand  passengers  a  day, 
the  number  of  offenses  would  be  in  the  neighborhood  of  five 
Jiundred  thousand,  and,  if  the  minimum  fine  were  imposed  in 
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each  case  the  aggregate  would  be  $35,000,000.00,  and,  if  the 
TnnTinnim,  $350,000,000.00.  If  it  ehould  fail  in  this  litigation 
and  all  the  penalties  ehould  be  claimed  and  enforced,  it' would 
be  liable  for  many  times  tbe  value  of  its  road,  which  is  esti- 
mated to  be  worth  not  over  $10,000,000.00.  It  is  contended, 
therefore,  that  the  complainant  has  been  compelled  to  hazard 
eveTTthing  it  is  worth  and  more,  too,  in  appealing  to  the  courts 
for  an  inquiry  as  to  whether  or  not  the  act  is  confiscatory.  It 
had  a  constitutional  right  to  demand  such  an  inquiry  of  the 
courts  of  the  land,  and  it  is  said  the  great  risk  thus  imposed 
amounts  to  an  obstruction  of  this  right,  and  thia  view  of  a 
similar  statute  was  upheld  by  the  Supreme  Court  of  the  United 
States  in  Ex  parte  Young,  809  U.  S.  183.  In  that  case,  Mr. 
Justice  Peckham  quoted  the  following  from  the  opinion  of  Mr. 
Justice  Brewer,  in  Colling  v.  Stockyards  Co..  183  U.  S.  79; 
"Do  tbe  lavs  secure  to  an  individual  equal  protection  when  he 
is  allowed  to  come  into  court  and  make  his  claim  or  defense 
subject  to  the  condition  that  upon  a  failure  to  make  good  that 
claim  or  defense  the  penalty  for  such  failure  either  appropriates 
all  his  property  or  subjects  him  to  extravagant  and  unreason- 
able loss?  *  *  *  It  is  doubtless  true  that  a  state  may 
impose  penalties,  such  as  will  tend  to  compel  obedience  to  its 
mandates  by  all,  individuals  or  corporations,  and  if  extreme 
and  cumulative  penalties  are  imposed  only  after  there  has  been 
a.  final  determination  of  the  validity  of  the  statute,  the  ques- 
tion would  be  very  different  from  that  here  presented.  But 
when  tbe  legislature,  in  an  effort  to  prevent  any  inquiry  of 
the  validity  of  a  particular  statute,  so  burdens  any  challenge 
thereof  in  the  courts  that  the  party  affected  is  necessarily  con- 
strained to  submit  rather  than  take  the  chances  of  the  penalties 
imposed,  then  it  becomes  a  'serious  question  whether  the  party 
is  not  deprived  of 'the  equal  protection  of  the  laws."  Mr. 
Justice  Peckham  then  diBtingutahes  a  statute  of  this  kind, 
regulating  a  traffic  which  the  legislature  has  no  power  to 
prohibit,  and  so  exercises  only  limited  legislative  power,  from 
'that  other  class  of  statutes,  relating  to  subjects  over  which 
the  legislature  has  plenary  power.  In  the  former,  the  valid- 
ity of  the  3ct  depends  upon  a  judicial  inquiry  as  to  a  fact, 
while,  in  the  latter,  no  such  inquiry  is  necessary  or  can  be 
had.    We  quote  his  observations  on  thia  subject:    "Ordinarily 
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a  law  creating  offenses  in  the  nature  of  misdemeanors  or  felon- 
ies relates  to  a  subject  over  which  the  jurisdiction  of  the  l^i&- 
lature  is  complete  in  any  event.  In  the  case,  however,  of 
the  eetabliehment  of  certain  rates  without  any  hearing,  the 
validity  of  such  rates  necessarily  depends  upon  whether  they 
are  high  enough  to  permit  at  least  some  return  upon  the 
investment  (how  much  it  is  not  now  necessary  to  state),  and 
an  .inquiry  as  to  that  fact  is  a  proper  subject  of  judicial  io- 
yestigation.  If  it  turns  out  that  the  rates  are  too  low  for  that 
purpose,  then  they  are  illegal.  Now,  to  impose  upon  a  party 
interested  the  burden  of  obtaining  a  judicial  decision  of  sucb 
a  question  (no  prior  hearing  having  ever  been  given),  only 
upon  the  condition  that  if  unsuccessful  he  must  suffer  im- 
prisonment and  pay  fines  as  provided  in  these  acts,  is,  in  effect, 
to  close  up  all  approaches  to  the  court,  and  thus  prevent  any- 
hearing  upon  the  question  whether  the  rates  as  provided  by 
the  acts  -are  not  too  low,  and  therefore  invalid.  The  distinc- 
tion is  obvious  between  a  case  where  the  validity  of  the  act 
depends  upon  the  existence  of  a  fact  which  can  be  determined 
only  after  investigation  of  a  very  complicated  and  technical 
character,  and  the  ordinary  case  of  a  statute  upon  a  subject 
requiring  no  such  investigation  and  over  which  the  jurisdic- 
tion of  the  legislature  is  complete  in  any  event." 

Having  ascertained  that  the  penalties  imposed  by  the  act 
under  review  in  that  case  were  heavy  and  severe,  much  more 
so  than  those  imposed  by  this  act,  the  Court  held  it  invalid 
on  its  face,  as  denying  to  the  railroad  company  the  equal  pro- 
tection of  the  laws,  guaranteed  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  Stat«s.  It  would  be 
more  plainly  violative  of  a  certain  clause  of  the  Constitution 
of  this  State,  section  17  of  Art.  Ill,  designated  the  "Bill  of 
Rights,"  declaring  as  follows :  "The  courts  of  this  state  shall 
be  open,  and  every  person,  for  an  injury  done  to  him,  in  his 
person,  property  or  reputation,  shall  have  remedy  by  due  course 
of  law;  and  justice  shall  be  administered  without  sale,  denial  or 
delay."  We  say  this  on  the  assumption  that  the  interpretation, 
put  upon  such  statutes  by  the  Supreme  Court  of  the  United 
States,  as  to  their  effect  upon  the  right  of  a  person  -or  corpora- 
tion to  resort  to  the  courts  for  such  an  inquiry,  is  sound.  The- 
statute  involved  in  that  case  was  more  severe  in  its  penalties 
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th&D  the  one  now  under  conelderation  here,  but  it  iB  obvious 
that  the  penaltiee  under  tbis  act,  under  the  circnmBtanceB  dia- 
closed  and  likely  to  arise  in  every  case  of  this  kind,  would  be 
sufficient,  under  tbis  interpretation  of  such  acta  as  to  their  op- 
eration and  effect,  to  utterly  destroy  the  complaining  party,  if 
incurred,  in  an  unsuccessful  effort  to  prove  it  confiscatory  in 
its  operation,  and  therefore  tend  to  a  denial  of  justice,  in  viola- 
tion of  the  constitutional  provision  of  this  state  just  quoted, 
and  of  equality  before  the  laws,  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and  make 
the  act  unconstitutional  on  its  face.  But  does  tbis  close  the 
inquirj'?  Shall  we  stop  here?  No,  because  a  later  decision  of 
the  same  Court,  Wilcox  v.  Consolidated  Gaa  Co..  813  U.  S.  19, 
discloses  a  means  of  escape  from  this  conclusion. 

That  case  involved  an  inquiry  as  to  the  validity  of  certain 
legislative  acts,  prescribing  rates  to  be  charged  for  gas  furnished 
in  the  City  of  New  York,  and  imposing  penalties  for  dis- 
obedience thereof.  The  charge  of  invalidity  was  that  the  rates 
were  too  low  to  permit  the  gas  company  to  obtain  a  reasonable 
return  on  its  invesbpent.  The  federal  Supreme  Court  found 
that  it  was  receiving  a  fair  return  on  its  investment,  but  that 
the  severity  of  the  penalties  imposed  tended  to  obstruct  the 
right  of  litigation  on  the  question  of  the  reasonableness  of  the 
rates,  by  a  sort  of  intimidation  in  subjecting  the  company  to 
an  unreasonable  risk.  Instead  of  declaring  the  act  unconstitu- 
tional on  its  face  for  this  reason,  the  court  held  that  the 
penal  clauses  were  severable  and  might  be  held  unconstitutional 
and  void  without  destroying  the  other  provisions,  prescribing 
rates.  In  addition  to  the  penalty  for  violation  of  the  act, 
there  was  a  requirement  of  the  maintenance  of  a  certain 
pressure  in  the  mains  and  pipes,  which  the  court  held  un- 
reasonable and  declared  void.  After  having'  disposed  of  this 
phase  of  the  case,  Mr.  Justice  Peckham  said :  "We  are  of  tlie 
same  opinion  as  to  the  penalties  provided  for  the  violation 
.of  the  acts.  They  are  not  a  necessary  or  inseparable  part  of 
the  acts,  without  which  they  would  not  have  been  passed. 
If  these  provisions  as  to  penalties  have  been  properly  con- 
strued by  the  court  below,  they  are  undoubtedly  void,  within 
the  principle  decided  in  Ex  parte  Yovng,  209  TJ.  S,  133,  and 
the  cases  there  cited,  because  so  enormous  and  overwhelming 
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in  their  amount.  When  the  objectionable  paH  of  a  statute  is 
eliminated,  if  the  balance  is  valid  and  capable  of  being  carried 
out,  and  if  the  court  can  conclude  it  would  have  been  en- 
acted if  that  portion  which  is  illegal  had  been  omitted,  the 
remainder  of  the  statute  thus  treated  is  good."  This  is  un- 
doubtedly a  sound  principle  and  could  be  applied  here.  The 
rate  prescribing  portion  of  chapter  41  of  the  Acta  of  1907 
can  stand  and  have  effect  and  would  be  a  complete  act  with- 
out the  penal  clause.  It  would  still  prescribe  a  two  cent  rate 
on  railroads  fifty  miles  long  and  over,  and  there  are,  no  doubt, 
remedies  that  could  be  invoked  for  its  enforcement.  Nor  do 
we  think  the  legislature  would  have  hesitated  to  pass  it  with- 
out the  penal  clause,  if  that  body  had  been  of  the  opinion 
that  the  addition  of  such  a  clause  would  invalidate  it.  Under 
this  principle,  we  could  reach  the  conclusion  that  the  rate 
prescribing  clause  of  the  statute  is  not  unconstitutional  on 
its  face  because  of  the  provision  for  penalties.  But  as  the 
effect  of  this  would  be  to  deprive  it  of  much  of  its  force  and 
efficacy  as  a  measure  of  regulation  and  control,  and  the  prin- 
ciple of  the  Tovng  Case  would  wholly  destroy  it,  we  prefer, 
and  feel  constrained  by  duty,  to  avoid  the  conclusions  an- 
nounced in  both  the  Young  Case  and  the  Consolidated  Oas 
Company  Case,  if  possible;  and  we,  therefore,  proceed,  with 
all  deference  to  the  great  Court  in  which  those  decisions  were 
rendered,  to  show  that,  in  our  opinion,  it  can  be  done  con- 
sistently with  law,  by  applying  to  the  statute  the  universally 
recognized  cardinal  rules  of  statutory  interpretation  and  con- 
struction. Our  confidence  in  the  tenableness  of  this  position 
is  strengthened  by  the  absence  of  any  condemnation  thereof, 
or  any  inquiry  as  to  its  soundness,  in  any  of  the  very  able 
opinions  in  which  the  effect  of  onerous  and  deterrent  penalties 
in  statutes  of  this  class  had  been  considered.  Moreover,  this 
course  involves  no  conflict  with  the  federal  judiciary,  since 
the  construction  of  a  state  statute  is  the  acknowledged  province 
of  the  state  courts.  The  federal  courts  invariably  deal  with 
such  statutes  as  the  state  courts  construe  them  and  confine 
their  inquiry  to  the  question,  whether,  so  construed,  they  violate 
any  provision  of  the  federal  constitution.  We  feel  at  perfect 
liberty,  therefore,  to  give  this  statute  any  construction  the 
general  principles  of  law  permit  or  require,  and  we  think  they 
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jQBtity  the  yiew  that  the  penal  claiue  becotnea  wholly  inap- 
plicable to  a  railroad  company  on  the  institution  by  it,  in 
good  faith,  of  a  suit  to  test  the  validity  of  the  act  in  so  far 
88  it  ie  dependent  upon  the  qneation  of  fact,  limiting  the 
powers  of  the  l^slatnre;  and  also  that,  if  void  for  obstruc- 
tion of  remedy,  it  is  sot  void  to  all  intents  and  pnrpoBee,  but 
only  in  so  far  ae  it  bo  operates.  The  federal  decisions  re- 
ferred to  may  not  hold  it  void  to  any  greater  extent.  On  this 
point,  they  are  silent.  If  tbey  do  go  further,  one  of  them 
wholly  destroys  the  statute,  while  the  «ther  seriously  impairs 
it.     Our  conetmction  does  neither. 

The  intention  of  the  legislature  is  the  decisive  test  as  to 
the  meaning  and  operation  of  a  statute.  It  is  the  polestar 
of  interpretation  and  constmction,  and  there  are  many  mlea 
for  ascertaining  it.  The  letter  of  a  statute  is  not  always  con- 
trolling. Sometimes  the  words  of  a  statute  are  restrained 
and  limited  to  a  significance  short  of  their  ordinary  meaning. 
In  other  instances,  the  meaning  of  a  clause  is  extended  be- 
yond the  literal  import  of  the  terms.  Frequently,  no  single 
rule  will  suffice  and  several  most  be  invoked.  Occasionally, 
one  alone  is  all  that  need  be  referred  to.  They  are  numerous 
and  many  of  them  have  exceptions,  which  are  also  rules  in 
a  limited  sense.  It  would  be  utterly  impossible  to  enumerate 
them  in  an  opinion.  Whole  volumes  have  been  written  as 
treatises  upon  the  subject.  That  one  which  seems  to  be  ap- 
plicable here  is,  that  a  thing  which  the  court  can  plainly  see 
was  not  within  the  intention  of  the  legislature  in  passing  an 
act  is  not  a  part  of  it.  The  experience  of  the.  ages  of  English 
jarisprodence  has  abundantly  justified  the  adoption  and  use 
of  certain  presumptions  as  means  for  determining-  whether  a 
given  thing  was  within  the  legislative  intention  or  not,  among 
■which  are  these:  that  there  was  no  intent,  in  the  absence  of 
words  specifically  indicating  it,  te  innovate  upon,  unsettle,  disre- 
gard or  violate,  (1)  the  common  law;  (2)  a  general  statute 
or  system  of  statutory  provisions,  the  whole  subject  matter 
of  which  was  not  directly  or  necessarily  involved  in  the  act; 

(3)  a  right  or  exemption  based  upon  settled  public  policy; 

(4)  the  constitution  of  the  state  or  the  Constitution  of  the 
United  States.  The  l^slature  is  presumed  also  to  have  known 
the  existing  law,  common,  statutory  and  organic  as  well  as 
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ezceptdons  or  rights  established  upon  considerations  of  public 
policy.  Neither  ignorance,  stupidity,  corruption  nor  motives 
improper  in  any  sense  can  be  imputed  to  the  legislature  by 
the  courts.  This  rule  is  necessary  to  the  preservation  of  the 
legislative  province.  If  the  courts  could  set  aside  statutes  on 
tiie  assumption  of  their  emanation  from  ignorance,  stupidity 
or  corruption  on  the  part  of  the  legislature,  the  validity  of 
every  statute  could  be  called  in  question  in  the  courts  and 
there  would  be  no  certainty  or  stability  in  the  law.  These 
principles  are  directly-applicable  upon  this  inquiry.  In  pass- 
ing this  statute,  the  legislature  knew  the  limitations  upon  its 
powers,  and  the  constitutional  rights  of  the  railroad  coinpanies. 
It  knew  they  were  entitled  to  a  hearing  in  the  courts  on  the 
reasonableness  of  the  rate  and  that  it  conld  not  deprive  them 
of  it.  Did  it  intend  to  do  so?  Evidence  of  such  intent  must 
be  disclosed  by  express  language  in  the  act,  to  warrant  an 
affirmative  answer  to  the  question.  Why?  Because  we  can- 
not impute  to  the  legislature  intent  to  commit  the  stupendous 
wrong  of  violating  the  constitution,  in  the  absence  of  a  clear 
expression  of  such  intent  by  the  legislature  itself  in  some 
form.  Having  knowledge  of  the  right  of  the  railroad 
companies  to  call  for  a  judicial  inquiry  as  to  the  reasonable- 
ness of  the  rate,  as  we  are  bound  to  assnme,  did  the  legislature 
act  on  that  subject  in  passing  this  statute?  If  so,  where  is 
the  evidence  of  it?  There  is  not  a  word  in  the  act  signifying 
such  intent.  Upon  that  subject,  it  is  absolutely  silent.  It 
prescribed  no  mode  of  inquiry,  as  it  undoubtedly  could  have 
done.  It  did  not  attempt  to  deny  or  take  away  any  remedy 
accorded  by  existing  law,  for  it  has  used  no  word  indicative 
of  such  intent.  la  it  not  clear,  therefore,  that  it  did  not 
legislate  nor  intend  to  legislate  upon  the  subject  at  all?  The 
judicial  inquiry,  guaranteed  by  the  constitution,  is  a  thing 
separate  and  distinct  in  nature  from  the  prescription  of  the 
rate  and  penalties  to  enforce  it,  and  the  legislature  acted  on 
the  general  subject,  only  to  the  extent  of  prescribing  the  rate 
.and  fixing  the  penalty  for  non-observance.  It  could  have  gone 
on  and  provided  for  the  institution  of  a  certain  kind  of  pro- 
ceeding to  determine  the  question  of  fact,  upon  which  its 
authority  depended,  and  expressly  declared  the  penal  provision 
of  the  statute  should  be  inapplicable  during  the  pendency  of 
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8uch  proceeding,  or,  without  prescribing  the  mode  of  inquiry, 
it  could  have  declared  a  suspension  or  inapplicability  thereof 
during  the  pendency  of  any  suit  instituted  for  the  purpose; 
but  it  said  nothing  whatever  on  the  subject  The  letter  of  the 
statute  makes  no  exception  of  the  kind.  From  this  alone, 
an  inference  of  intent  to  deny  the  right  of  inquiry  arises. 
Is  that  suiBcieut  to  convict  the  legislature  of  either  ignorance 
of  the  limitations  of  its  powers  or  a  deliberate  attempt  to 
override  the  constitution?  The  highest  judicial  authority  in 
the  land  as  well  as  the  decisions  of  this  Court  and  those  of 
other  jurisdictions  answer  the  question  in  the  negative. 

We  start  with  the  Supreme  Court  of  the  United  States. 
Prior  to  1862,  a  note  had  been  executed  for  $1,400.00,  payable 
in  gold  and  silver  coin.  In  that  year,  Congress  passed  an  act, 
authorizing  the  issuance  of  United  States  notes  aod  providing 
that  they  should  be  lawful  money  and  "a  legal  tender  in  pay- 
ment of  all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  as  aforesaid," 
the  interest  referred  to  being  that  on  bonds  and  notes  of  the 
United  States.  After  the  passage  of  this  act,  the  amount  due 
on  the  bond  was  tendered  in  United  States  notes  and  refused. 
Litigation  ensued  which  was  carried  to  the  Supreme  Court  of 
the  United  States  and  that  Court  held  that,  although  the 
letter  of  the  Act  of  Congress  covered  and  included  prior  debts, 
payable  in  gold  and  silver  coin,  it  was  not  the  intention  of 
Congress  to  make  the  notes,  issued  under  that  act,  a  legal 
tender  in  payment  of  such  debts.  In  delivering  the  opinion. 
Chief  Justice  Chase  said  it  was  not  necessary  to  examine  the 
question  whether  the  clauses  of  the  currency  act,  making  the 
United  States  notes  a  legal  tender,  were  warranted  by  the 
Constitution.  He  proceeded  to.  examine,  the  previous  legisla- 
tion, relating  to  coinage  and  currency,  and  then  took  up  the 
currency  acts  themselves,  and,  ascertaining  that  there  was  no 
intention  on  the  part  of  Congress  to  do  away  with  gold  and 
silver  as  a  medium  of  payment,  his  conclusion  was  that  Con- 
gress did  not  intend  the  notes  to  be  a  legal  tender  for  a  debt 
made  payable  in  gold  and  silver,  notwithstanding  the  act 
said  they  should  be  a  legal  tender  in  payment  of  all  debts, 
public  and  private.  Thus  the  letter  of  the  statute  was  re- 
Btrained  and  limited  so  as  to  exclude,  from  its  operation,  that 
67  w.  Va. 
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which  it  was  clear  GongresB  bad  not  intended  to  include  in 
it.  Branson  V.  Bodet,  7  Wall.  329.  The  same  conclueioa  waa 
reached  in  Buller  t.  Hortoitz,  1  Wall.  258.  An  act  of  CongreBB 
provided  as  follows:  "If  any  person  shall  knowingly  and 
wilfully  obstruct  or  retard  the  passage  of  the  mail,  or  of  any 
driver  or  carrier,  or  of  any  horse  or  carriage  carrying  same, 
he  shall,  upon  conviction,  for  every  such  ofFense,  pay  a  fine 
not  exceding  one  hundred  dollars."  Kirby  was  indicted  under 
this  statute  for  obstructing  and  retarding  the  passage  of  the 
mail  and  a  mail  carrier.  In  fact,  he  had  arrested  the  mail 
carrier  under  bench  warrants  issued  by  a  state  court.  Hie 
act  was  directly  within  the  letter  of  the-  statute.  He  knew 
the  man  arrested  was  carrying  the  mail  and  deliberately  took 
him  in  custody.  He  had  contravened  the  act  both  knowingly 
and  wilfully,  but  the  Supreme  Court  of  the  United  States 
held,  nevertiieless,  that  he  was  not  guilty  of  any  violation 
of  the  act,  because'  Congress  bad  never  intended  to  include, 
within  the  meaning  of  the  act,  an  obstruction  produced  in  that 
way.  United  Siatea  v.  Kirby,  7  Wall.  482.  The  grounds  of 
this  decision  were  set  forth  "In  the  syllabus  as  follows :  "Though 
all  persona  in  the  public  service  are  exempt,  as  a  matter  of 
public  policy,  from  arrest  upon  ciril  process  while  thus  en- 
gaged ;  the  rule  is  different  when  the  process  is  issued  upon  a 
charge  of  felony.  Every  officer  of  the  United  States  is  re-, 
sponsible  to  the  legal  tribunals  of  the  country,  and  to  the 
ordinary  processes  for  his  arrest  and  detention  when  accused 
of  felony,  in  the  forms  prescribed  by  the  Constitution  and 
lavs.  All  laws  should  receive  a  sensible  conatmction.  General 
terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absnrd  consequence,  and  it  will 
always  be  presumed  that  the  legislature  intended  exceptions 
to  ifa  language,  which  would  avoid  results  of  this  character." 
In  Brewer  v,  Blougher,  14  Pet.  178,  the  Court  declared  as 
follows:  "li  ia  undoubtedly  the  duty  of  the  court  to  ascertain 
the  meaning  of  the  legislature  from  the  words  used  in  the 
statute,  and  the  subject  matter  to  which  it  relates;  and  to 
restrain  its  operation  within  narrower  limits  than  its  words 
import,  if  the  court  are  satisfied  that  the  literal  meaning  of 
its  language  would  extend  to  cases  which  the  legislatare  never 
designed  to  include  in  it."    This  rule  was  not  applied  in  that 
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case,  becaoBe  eveiythiiig  in  the  act  and  subject  matter  indi- 
cated that  the  legislature  had  intended  just  what  its  words 
imported.  Nevertheless,  the  case  declares  a  general  rule  of 
construction,  which  has  been  since  applied  fay  that  Court  in 
several  cases,  one  of  which  is  United  States  v.  Telephone  Co., 
159  U.  S,  548,  involving  the  construction  of  the  Circuit  Court 
of  Appeals  Act  of  March  3,  1891.  Bj  acts  passed  long  before, 
the  appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States  had  been  defined.  This  act  gave  appellate  jurisdiction 
in  certain  cases  to  the  circuit  courts  of  appeals  and  then  pro- 
vided as  follows:  "The  judgments  or  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  in  all  cases  in  which  the  juris- 
diction is  dependent  entirely  upon  tHe  opposite  parties  to  the 
suit  or  controversy  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states;  also  in  all  cases  arising 
under  the  patent  law,  under  the  revenue  law,  and  under  the 
criminal  law  and  in  admiralty  cases;"  and  further  provided 
that  "in  all  cases  not  hereinbefore,  in  this  section,  made  final, 
there  shall  be  of  right  an  appeal  or  writ  of  error  or  review 
of  the  case  by  the  Supreme  Court  of  the  United  States  where 
the  matter  in  controversy  shall  exceed  one  thousand  dollars 
besides  the  cost."  The  case  just  mentioned  was  an  appeal  in 
a  suit  brought  to  cancel  a  patent,  and,  under  this  statute,  it 
was  claimed  there  was  no  appellate  jurisdiction  in  such  a  case, 
because  it  arose  under  the  patent  laws  and  fell  directly  with- 
in the  terms  of  the  etatnte,  conferring  appellate  juris- 
diction on  the  circuit  courts  of  appeals  and  denying  it  to  the 
Supreme  Court,  but  that  court  held  the  language  of  the  statute 
.  must  be  so  restrained  as  not' to  lead  to  snch  a  result,  because 
it  could  not  have  been  within  the  legislative  intent.  The 
syllabus  reads  as  follows:  "Where  the  appellate  jurisdiction 
of  this  court  is  described  in  a  statute  in  general  terms  so  as 
to  comprehend  the  particular  case,  no  presumption  can  be  in- 
dulged of  an  intention  to  oust  or  to  restrict  nuch  jurisdiction; 
and  a  subsequent  statute  claimed  to  have  that  effect  must  be 
e^iamined  in  the  light  of  the  objects  of  the  enactment,  the  pur- 
poses it  is  to  serve  and  the  mischiefs  it  is  to  remedy,  bearing 
in  mind  that  the  operation  of  such  a  statute  must  be  restrained 
within  narrower  limits  than  its  words  import,  if  the  court  is 
satisfied  that  the  literal  meaning  of  its  language  would  extend 
67  w.  v>. 
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to  caees  which  the  legislature  Bevei  iBtended  to  include  in  it." 
In  McKee  v.  United  Slates,  164  XT.  S.  287,  the  same  rule  was 
applied  and  in  the  syllabus  the  Court  said ;  "Brevrer  t.  Blougher, 
14  Pet.  178,  affirmed  to  the  point  that  it  is  the  duty  of  the 
court,  in  construing  a  statute,  to  ascertain  the  meaning  of  the 
legislature  from  the  words  used  in  it,  and  from  the  subject' 
matter  to  which  it  relates,  and  to  restrain  its  meaning  within 
narrower  limits  than  its  words  import,  if  satisfied  that  the 
literal  meaning  of  its  language  would  extend  to  cases  which 
the  legislature  never  designed  to  embrace  in  it."  An  Act  of 
Congress  exempted  from  duty  "Animals  of  all  kinds;  birds, 
singing  and  other,  and  land  and  water  fowls."  A  later  act 
levied  a  duty  of  twenty  per  cent,  "on  all  horses,  mules,  cattle, 
sheep  and  other  live  animals."  It  having  been  claimed  that 
birds  were  not  included  in  the  term  "other  live  animals,"  the 
Supreme  Court  of  the  TTnited  States  upheld  this  construction, 
saying  the  second  statute  must  be  read  by  the  light  of  ttie  first. 
Reiche  v.  Snlytke,  13  Wall.  163.  The  rule  has  been  recognized 
in  the  following  additional  eases:  Adkins  v.  Disintegrating 
Co.,  18  Wall.  302;  Petri  v.  Bank,  142  U.  S.  650;  Hooper  v. 
California,  155  U.S.  657;  United  States  v.  Trans  Mo.  Freight 
Aas'n,  166  U.  S.  320.  In  view  of  all  this  we  confidently  assert 
its  firm  establishment  by  the  highest  court  of  this  country. 

It  is  equally  well  settled  at  common  law  and  in  the  states  of 
the  Union  generally.  Every  student  of  the  law  wiU  readily 
recall  the  familiar  illustration  of  its  operation  given  in  the 
text  books,  An  Act  of  Parliament  made  the  drawing  of  human 
blood  a  criminal  offense,  hut  it  was  judicially  declared  that  a 
barber  might  nevertheless  bleed  a  man  without  violation  thereof, 
because  it  was  unreasonable  to  say  the  legislature  intended 
to  inhibit  the  performance  of  a  necessary  surgical  operation. 
The  Statute  1  Eliz.  S  made  it  a  felony  for  a  prisoner  to  break 
out  of  a  jail,  but  the  court  said  it  was  no  offense  for  a  prisoner 
to  break  out  of  a  jail  in  order  to  save  his  life  when  the  prison 
was  on  fire.  Beniger  v.  Spogassa,  Plow.  13.  In  Beeves  v.  Boss, 
62  W.  Va.  7,  this  Court  embodied  the  principle  in  the  follow- 
ing declaration  of  law:  "A  statute,  general  in  the  sense  of 
operativenese  throughout  the  state,  but  limited  in  its  purpose 
and  object,  and  intended  by  the  law  making  body  to  become 
effective  as  a  part  of  the  general  system  of  law,  relating  to 
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other  subjects,  will  be  so  construed  as  to  operate  in  harmoDj  with 
such  system,  aud  not  to  contravene  or  infringe  upon  it,  when 
the  terms  thereof,  fairly  and  reasonably  considered,  will  permit 
such  construction.  In  construing  a  statute,  courts  will  pre- 
sume that  the  law  making  body  were  cognizant  of  the  general 
laws  in  force  in  the  state  and  did  not  intend  legislation,  en- 
acted for  one  purpose,  to  repeal,  modify  oi  impair  general  laws, 
relating  to  other  subjects,  unless  the  intention  so  to  do  is 
plainly  apparent  in  the  terms  of  the  act."  And  we  enforced 
it  by  limiting  the  application  of  the  terms  of  a  portion  of 
section  25  of  chapter  41  of  the  Code,  imposing  a  penal  liability 
upon  an  oflBcer  for  selling  property,  exempted  from  forced 
sale  in  accordance  with  said  chapter,  and  for  failing  to  release 
money  or  property  in  his  control  which  has  been  exempted 
in  that  way.  An  action  was  brought  on  that  statute,  under 
the  impression  that  the  officer  would  be  liable  for  double  the 
value  of  the  property,  if  he  sold  it  in  obedience  to  an  order  of 
the  court,  and  for  the  per  diem  penalty,  not  only  during  the 
contiflnance  of  his  custody  thereof  within  the  life  of  the  pro- 
cess in  his  hands,  but  beyond  that  period  of  time  and,  indeed, 
without  limit;  but  we  held,  under  the  principles  above  stated, 
that  the  legislature  could  not  have  intended  a  result  so  op- 
pressive and  absurd.  Therefore,  although  the  terms  of  the 
statute  were  broad  enough  to  impose  a  continuing  and  unend* 
ing  accumulation  of  penalties,  we  said  these  terms  must  be  so 
limited  as  to  make  the  statute  harmonize  with  the  principles 
of  the  common  law  and  other  statutes,  defining  and  limiting 
the  powers,  duties  and  liabilities  of  such  officers,  on  the  pre- 
ftumption  against  legislative  intent  to  innovate  upon  these  gen* 
eral  principles,  in  the  absence  of  the  use  of  terms  indicative 
of  express  intent  to  do  so.  The  fifth  section  of  chapter  140 
of  the  Code  of  1868  and  the  second  and  tenth  sections  of 
chapter  141  thereof  purported  to  make  a  fieri  facias  a  lien 
upon  the  public  revenues  and  taxes  of  a  municipal  corpora- 
tion, for  it  was  expressly  provided  by  statute  that  such  a  writ 
might  issue  against  such  a  corporation  and  then  these  sections 
declared  a  lien  in  favor  of  the  execution  creditor  upon  all  the 
property  and  estate  of  the  defendant.  The  contention  was  set 
up  here  that  the  execution  creditor  of  a  municipal  corpora- 
tion had  a  lien,  by  virtue  of  these  statutes,  upon  its  public 
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revenues  and  taxes,  but  tills  Court  decided  the  contrary,  say- 
ing :  "But  by  implication  the  taxes  and  public  revenues  of  such 
corporation  are  exempt  from  the  operation"'  of  said  statutory 
provision.  Brown  v.  Gates,  15  W.  Va.  131.  Judge  Haymond, 
in  writing  the  opinion,  quoted  the  rule  we  have  been  discuaa- 
ing  and  decided  the  case  on  that  portion  of  it  which  is  some- 
times expressed  in  the  following  terms:  "What  is  within 
the  letter  of  a  statute,  but  not  within  the  intention  of  the 
makers,  is  not  within  the  statute."  Why  did  he  say  this  was 
not  within  the  intention  of  the  makers?  Because,  for  all  time 
prior  to  the  passage  of  that  statute,  it  had  been  held  by  the 
courts  that,  for  reasons  of  public  policy,  the  public  revenues, 
funds  and  taxes  of  municipal  corporations,  were  not,  by  the 
common  law,  subject  to  execution,  and  the  makers  of  the  law 
were  presumed  to  have  known  that  and  not  to  iiave  intended 
to  innovate  upon  such  an  extensive,  important  and  wholesome 
principle,  resting  on  reasons  of  public  policy.  It  was  presumed 
that  if  they  had  intended  to  change  it,  they  would  have  said 
so  in  express  terms  and  not  left  their  intention  a  mafter  of 
mere  inference.  Hence,  their  silence  upon  that  subject  was 
taken  by  the  court  to  mean  that  they  had  not  legislated  upon 
it  at  all  and  the  court  said  it  was  excepted  out  of  the  statute' 
by  implication.  EaUroad  Co.  v.  Alexandria,  17  Grat.  176,  is 
a  similar  case,  applying  the  same  general  principle.  In  Qrvhh'a 
Adm'r  V.  Suit,  33  Grat,  203,  an  attempt  was  made  to  main- 
tain an  action  for  breach  of  promise  of  marriage  against  the 
personal  representative  of  the  promisor,  under  .nection  19  of 
chapter  126  of  the  Code  of  Virginia  of  1873,  saying:  "A  per- 
sonal representative  may  sue  or  be  sued  upon  any  judgment 
for  or  against  or  on  any  contract  of  or  with  his  deceased." 
A  contract  of  marriage,  made  by  the  defendant  in  his  life- 
time, was  plainly  a  contract  of  or  with  the  deceased,  but  the 
court  held  nevertheless  that  no  action  on  that  kind  of  a  con- 
tract would  lie  against  the  personal  representative,  and,  in 
reaching  this  conclusion,  applied  the  rule  we  are  discussing. 
Judge  Staples  said,  in  delivering  the  opinion,  "Although  a 
breach  of  promise  of  marriage  is  a  violation  of  contract,  it  is 
yet  essentially  a  tort  to  the  person,  and  comes  so  fully  within 
the  reason  and  influence  of  the  principle  governing  actions 
ex  delicto,  it  is  imposgible  to  distinguish  between  them." 
67  w.  Va. 
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Though  founded  upon  a  contract,  and  thefefore  within  the 
letter  oi  the  statute,  the  court  said,  in  effect,  that  it  was  so 
much  in  the  nature  of  an  action  for  a  tort,  which  the  legis- 
lature must  have  known,  that  -there  was  a  presumption  against 
legislative  intent  to  include  in.  Judge  Staples  went  on  to 
point  out  a  great  many  evil  consequences  and  unjust  results 
that  would  necessarily  Sow  from  allowing  such  an  action,  and 
laid  particular  stress  upon  the  distinction  made  at  common 
law  between  the  nature  of  this  action,  although  in  form  an 
action  ex  contractu,  and  actions  of  that  kind  in  general;  and 
this  was  enough  to  satisfy  him  and  hia  associates  that  the 
legislature  never  Intended  to  include  it.  This  presumption 
was  aided  and  strengthened  by  the  absence  of  any  language 
in  the  statute  showing  express  intent  to  include  it.  A  British 
statute,  defining  the  jurisdiction  of  the  admiralty  courts,  ex- 
tended it  to  the  case  of  "any  sea-going  ship."  The  owners 
of  one  American  ship  sued  another  American  ship  in  a  British 
court  on  account  of  injuries  resulting  from  a  collision  be- 
tween the  two  ships.  In  disposing-  of  the  case;  the  court  said 
the  words  of  the  act  would  "embrace  every  vessel  navigating 
the  sea,  which  is-  not  propelled  by  oars,"  and  proceeded  as 
follows:  "Was  it  then  the  intention  of  the  Legislature  that 
the  general  words  contained  in  the  section  to  which  I  have 
referred  should  extend  to  the  case  of  a  coOision  between  foreign 
ships  owned  by  foreigners?  I  think  not.  This  is  a  British 
Act  of  Parliament,  and  it  is  not,  I  think,  to  be  presumed  that 
the  British  Parliament  could  intend  to  legislate  as  to  the 
rights  and  liabilities  of  foreigners.  In  order  to  warrant  such 
a  conclusion,  I  think  that  either  the  words  of  the  Act  oughl 
to  be  express  or  the  context  of  it  to  be  very  clear."  Copt 
Dokerty,  3  DeG.  &  J,  614.  The  leading  English  case  on  the 
subject,  very  similar  in  its  facts  to  our  case  of  Brown  v.  Oatea, 
is  Hawkins  v.  GatliercoU,  6  DeG.  M.  &  G.  1,  in  whicH  a  grea 
many  earlier  applications  of  the  rule  are  referred  to.  An 
able  and  accurate  annotator,  (Digest  U.  S.  Sup.  Ct.  Eep,  Vol. 
y,  section  229),  cites  the  following  additional  cases  as  having 
recognized  the  rule:  United  Slates  v.  Black,  1  Hask.  571 
Woolridge  v.  McKenna,  8  Fed.  Ecp.  659;  Re  Leon  Tirk  Deir 
10  Saw.  46;  Re  Cheu-  Heong.  10  Saw.  374;  Ee  Baldwin,  71 
Cal.  77;  White  r.  Wager,  32  Barb.  254;  Randall  x.  Railroad 
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Co..  104  N.  C.  421,  107  N.  C.  761;  Stames  V.  H^l,  113  N".  C. 
23;  State  v.  Tanderbilt,  37  0.  St  643;  State  v.  Eldredge,  27 
Utah  488;  BowUng  T.  B(mling,  88  Va.  527;  McGaul  v.  Thayer, 
70  Wis.  148;  Kentzler  v.  Accident  Ass'n,  88  Wis.  595.  We 
have  not  examined  all  these  cases,  because  others,  cited  and 
analyzed,  amply  justify  the  position  here  taken. 

In  iDOst  of  the  Instances  of  implied  exception  from  the  letter 
of  a  statute,  given  thus  far,  the  legislative  tribunal  had  full 
power  to  do  those  things  which  the  court  held  it  had  not  done. 
They  did  not  lie  beyond  the  domain  of  legislative  power  by  rea- 
son of  any  constitutional  limitation.  The  courts  were  not  called 
upon  to  consider  anything  but  the  question  of  legislative  in- 
tent. It  was  admitted  that  the  legislature  could  have  done,  in 
most  of  them,  what  the  courts  held  it  had  not  done.  This  is 
probably  not  true  of  the  legal  tender  cases  cited,  but  it  is 
probably  true  of  all  the  others.  If  these  things  had  been 
placed  beyond  the  limits  of  legislative  power  by  constitutional 
provisions,  the  presumption  of  the  lack  of  intention,  on  the 
part  of  the  legislature,  to  overstep  the  limits  of  ita  power  and 
do  violence  to  the  organic  law,  would  have  made  the  implication 
of  intent  to  except  them  still  more  apparent.  The  courts  will 
never  impute  to  the  legislature  intent  to  contravene  the  constitu- 
tion if  it  can  be  avoided,  and  it  can  always  be  avoided.  If  there 
is  no  language  in  the  statute,  expressing  intent  to  do  so,  and 
effect,  consistent  with  the  limitations  of  legislative  power,  can 
be  given  to  the  statute.  "The  elementary  rule  is  that  every 
reasonable  construction  must  be  resorted  to,  in  order  to  save  a 
statute  from  unconstitutionality."  Mr.  Justice  White,  in 
Hooper  V.  California,  155  U.  S.  648.  See  also  Parsons  v.  Bed- 
ford, 3  Pet!  433;  United  Siates  v.  Uoomes,  12  Pet.  72;  Brewer 
V.  Bloufjher,  14  Pet.  178;  Grenada  County  v.  Brogden,  112  TJ. 
S.  261;  Presser  v.  Illinois;  116  U.  S.  252;  Life  Indem.  Co,  v. 
Jarman,  187  TJ.  S.  205;  Typewriter  Co.  T.  Ptggott.  60  W.  Va. 
532:  Rohey  v.  Sheppard,  42  AV.  Va.  280;  Bridge  v.  Kanawha 
County.  41  W,  Va.  658;  State  V.  Workman,  35  W.  Va.  267; 
8la^:i!  V.  Jacob,  8  W.  Va.  612;  Opinion  of  Justices,  41  N.  H.. 
553. 

Both  of  these  great  cardinal  rules  of  interpretation  and  con- 
struction, as  well  as  many  other  subsidiary  ones,  sustain  the  view 
that  the  legislature,  in  passing  the  act,  involved  here,  never 
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intended  to  bar  or  impede  reeort  to  the  courts  for  judicial  in- 
quiry as  to  ihe  reoBonablenesB  and  constitutionality  of  the  limita- 
tion upon  ta-aneportatioQ  'rates.  That  right  stands  upon  a 
firmer  and  higher  ground  than  is  afforded  by  the  common  law 
or  any  statute.  Its  basis  is  impregnable  and  invulnerable, 
being  the  constitution  itself.  Whether  it  shall  be  preserved  is 
not  a  matter  of  legislative  discretion,  like  the  alteration  of  a 
statute  or  the  common  law.  It  is  utterly  beyond  the  reach  of 
legislative  power  and  this  the  legislature  is  conclusively  presumed 
to  have  known.  In  the  absence  of  eviderice  of  intention  to 
obfltruct,  impair  or  destroy  this  right,  apparent  on  the  face  of 
the  statute,  in  terms  expressly  declaring  it  or  in  the  necessary 
and  inevitable  force  and  effect  of  the  act  iteelf,  there  is  a  pre- 
sumption of  lack  of  intent  to  do  so,  because  it  is  separable  from 
the  main  purpose  of  the  act  and  a  well  established  common  law 
right;  and,  in  addition  to  this,  there  ia  a  positive,  mandatory 
mle  of  construction,  commanding  the  courts  not  to  impute  to 
the  legislature  any  such  revolutionary  intent  or  attempt  to 
exercise  tyrannical  power,  if  it  is  possible  to  give  the  statute  any 
other  reasonable  interpretation,  because  the  right  is  guaranteed 
by  the  constitution,  beyond  the  power  of  legislative  interference 
therewith. 

The  application  of  these  rules,  made  here,  may  be  doubted 
because  there  is  no  precedent  for  them,  no  decision  in  which  it 
has  been  made  under  exactly  the  same  conditions,  and  because 
its  application  produces,  in  practical  effect,  a  partial  suspension 
of  a  provision  of  the  act  without  any  express  affirmative  declara- 
tion of  legislative  intent  to  suspend  it.  That  the  application  of 
the  principle  is  new  ia  not  a  serious  objection.  The  rules  of 
construction  are  as  old  as  the  law.  We  are  always  making  new 
applications  of  old  principles.  As  the  subject  now  under  con- 
sideration is  comparatively  new,  the  precedents  directly  appli- 
cable are  not  numerous.  Some  old  or  new  principles  must  be 
applied.  Why  a  new  rather  than  an  old?  Why  one  old  rather 
■  than  another?  Why  not  those  we  invoke  rather  than  others,  if 
the  result  of  their  application  is  more  just  to  the  legislature  and 
the  general  public  than  that  of  others  of  no  greater  dignity 
would  be?  Why  adopt  a  construction  that  will  wholly  or  par- 
tially destroy  the  statute  for  all  purposes,  when  such  a  result  can 
be  avoided  by  the  application  of  well  settled  legal  principles?  It 
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is  not  accurate  to  pay  our  constructioii  of  the  etatute  results 
in  a  suBpension  of  the  penal  claixse  during  the  pendency  of  a 
Buit  to  test  the  validity  of  the  act.  In  legal  contemplation,  tiie 
act  remains  in  full  force,  the  penal  clause  applying  to  all 
other  railroads,  but  the  pendency  of  the  suit  gives  the  com- 
plainant an  altered  etatuB,  which  excepts  it  from  the  operation 
of  that  clause,  just  as  the  officer,  arresting  a  mail  carrier  on  a 
warrant  for  a  felony,  was  excepted  from  the  operation  of  a 
criminal  statute,  and  as  the  maa  who  broke  out  of  the  burning 
jail  to  gave  his  life  was  excepted  from  the  operation  of  the 
statute  against  jail  breaking.  If  it  was  the  intention  of  the 
legislature  that  this  exception  should  exist,  on  the  bringing  of 
a  suit  to  test  the  validity  of  the  act,  why  should  not  the  courts 
recognize  and  enforce  it,  just  as  they  recognize  and  enforce  the 
legislative  intent  in  other  cases,  whether  express  or  implied? 
It  is  not  necessary  to  say  the  penal  clause  is  suspended  during 
the  pendency  of  the  suit.  It  suffices  to  say  it  ia  not  applicable 
to  the  plaintifE  in  such  a  suit,  because  the  legislature  did  not 
intend  it  to  apply  under  such  circumstances.  Until  the  suit  is 
brought,  the  railroad  company  concedes  the  validity  of  the  act 
and  has  shown  nothing  against  it.  It  has  not  sought  its  remedy 
nor  shown  that  it  is  entitled  to  any.  While  it  maintains  this 
attitude,  it  is  in  the  situation  in  which  the  legislature  supposed 
all  railroads  would  ordinarily  remain.  It  was  under  these  con- 
ditions, therefore,  that  it  intended  the  act  to  have  full  force  and 
effect.  On  the  bringing  of  a  suit  to  test  the  reasonableness  of 
the  act  in  its  operation  upon  any  particular  railroad,  that  rail- 
road company  assumes  a  new  and  exceptional  attitude  with 
which  the  legislature  has  not  dealt.  In  the  view  of  the  legis- 
lature, in  passing  thia  act,  a  railroad  company  in  court  as  a 
suitor,  contesting  the  validity  of  the  act,  is  not  a  railroad 
companj'  out  of  court,  acquiescing  in,  or  obeying,  the  statute  or 
deliberately  violating  it  without  a  claim  of  justification.  It  haa 
not  dealt  with  it  at  all  as  such  suitor,  but  only  with  it  as  a  rail- 
road company.  This  altered  condition  of  things  is  not  men- 
tioned in  the  statute,  and  there  is  no  expression  of  the  will  of 
the  legislature  on  the  happening  thereof.  It  has  not  said 
whether  the  penal  clause  shall  apply  under  such  conditions  or 
not.  It  could  not  apply  without  interference  with  the  remedy. 
Immunity  from  obstruction  or  impairment  is  an  incident,  an  es- 
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sential  part,  of  the  remedy.  Denial  of  that  is  partial  denial 
of  remedy.  Ab  the  legislature  haB  said  Dothiog  on  the  subject 
of  the  remedy,  the  rules  to  which  we  have  adverted  say  we  must 
presume  that  it  did  not  intend  to  interfere  with  it.  It  did  not 
intend  to  deny  it  or  destroy  it.  It  is  just  as  easy  and  logical 
to  Bay  it  did  not  intend  to  impair  it  by  making  these  heavy 
penalties  applicable  during  the  prosecution  thereof,  and,  there- 
fore, did  not  intend  them  to  apply  under  such  conditions;  and 
this  is  saying  no  more  than  has  been  judicatly  declared  in 
other  eases.  If  a  thing  can  be  wholly  excepted  from  the  terms 
of  a  statute,  by  implication,  why  can  it  not  be  partially  ex- 
cepted? Is  not  a  partial  exception  or  exclusion  easier  of  ac- 
complishment than  a  total  one?  If,  by  mere  implication,  the 
legislature  can  except  a  Fubject  from  the  operation  of  its  terms 
for  all  time,  why  can  it  not  so  except  g.  railroad  company  for  a 
few  months?  As  it  ia  a  mere  matter  of  intention,  why  can  not 
a  big  thing  as  well  as  a  small  one  be  excepted  ? 

While  there  is  no  precedent,  as  we  have  admitted,  for  our 
application  of  the  rule  of  construction,  there  is  none  against  it. 
On  this  basis,  there  is  equality.  But  all  the  considerations 
upon  which  the  same  application  is  made  in  other  cases  are 
present.  This  weighs  very  heavily  in  favor  of  it.  AMiat  stands 
against  it?  Rrst,  the  supposed  adjudications  to  the  contrary 
in  E^  parte  Young  and  Wilcox  v.  Consolidated  Gas  Co.;  sec- 
ond, the  letter  of  the  statute;  and  third,  puttiiig  it  into  effect 
without  having  written  the  exception  in  it  in  express  terms. 
The  adjudications  of  the  Supreme  Court  of  the  United  States 
do  not  touch  this  ([uestion.  It  is  not  mentioned  in  any  of  them 
and  was  not  even  suggested  by  counsel.  If  it  had  been,  it 
might  be  argued  with  plausibility  that  the  two  decisions  referred 
to  are  against  our  view;  but.  as  it  was  not,  they  cannot  be  con- 
sidered as  affecting  it  at  all.  This  is  a  new  question.  ,The 
effect  of  penalties  in  a  statute  of  this  kind  was  never  discussed 
in  any  court,  so  far  as  we  have  been  able  to  find,  until  the 
Cotting  Case  arose  in  183  tJ.  S.  In  that  there  was  no  decision 
upon  it.  It  next  arose  in  the  Young  Case  and  the  court  seems 
there  to  have  declared  the  entire  statute  void.  From  this 
course,  the  court  deviated  when  the  Wilcox  Case  was  decided. 
There,  the  penal  clause  only  waa  declared  void.  Whether, 
in  either  case,  the  court  intended  to  hold  the  statute  or  penal 
er  w.  vb. 
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clanse  wholly  void  or  only  partially  void,  it  does  not  indicate. 
Thin  analysis  of  those  decisions  amply  justifies  the  view  that  the 
Federal  Supreme  Court  has  not  yet  adopted  any  permanent 
or  settled  constTnction  of  such  a  statute.  In  the  very  next 
case  that  arises,  it  may  construe  such  statutes  as  we  are  now  con- 
struing them.  While  the  letter  of  the  statute  is  against  oar 
view,  we  have  shown  by  uniform  and  high  authority  on  both 
sidea  of  the  Atlantic,  which  need  not  he  re-cited,  that  this  is 
not  by  any  means  an  insuperable  obstacle.  In  putting  the  stat- 
ute into  effect  without  having  written  this  exception  on  its 
face,  the  legislature  did  no  more  than  the  Congress  of  the  United 
States  did  in  the  case  of  the  statute,  involved  in  United  States 
V.  Kirbp.  That  statute  bound  Kirby  aud  all  others  except  in 
the  event  of  an  altered  status  from  mere  citizen  to  officer, 
armed  with  a  warrant  for  the  mail  carrier  on  a  charge  of  felony. 
Before  that  occurred,  it  applied  to  him ;  while  it  lasted,  it  did 
not ;  when  it  ceased,  it  did  again.  So,  in  the  case  of  the  man 
who  broke  out  of  jail  to  escape  death  by  fire.  While  a  fugitive 
from  the  raging  deadly  flames,  he  was  excepted,  but  neither  be- 
fore nor  afterwards.  So,  in  the  case  of  the  barber  who  bled  a 
sick  man.  He  was  excepted  in  respect  to  his  acts  as  a  surgeon, 
but  as  to  them  only.  Likewise,  while  a  railroad  company  main- 
tains in  good  faith  the  status  of  a  suitor  in  a  proceeding  to 
ascertain  whether  a  statute  allows  a  fair  return  on  its  invest- 
ment, it  is  excepted,  but  so  long  only;  not  before,  not  after. 
Metaphorically,  it  is  then  a  fugitive  from  the  fire  of  confisca- 
tion, or  a  vindicator  of  law,  asserting  a  constitutional  right,  or 
a  surgeon  relieving  an  abscess  in  the  body  politic.  This  statute 
did  not  go  into  efTect  without  the  exception.  The  latter  was 
bom  with  it,  is  a  part  of  it,  and  has  accompanied  it  from  the 
moment  it  became  law.  The  performance  of  its  function  only 
awaited  the  happening  of  the  event  for  which  it  was  designed, 
just  as  in  the  cases  of  Kirby  and  the  ancient  prisoner.  These 
perfect  parallels,  withering  and  deadly  to  the  opposite  view, 
convince  us  that  this  exception  is  as  plainly,  finoly  and  effect- 
ually a  part  of  the  statute,  although  by  implication  only,  as 
if  it  were  "writ  large"  on  the  very  face  thereof  in  letters 
of  steady  and  fadeless  light.  So  construed,  the  statute  does 
not  interfere  with  the  remedy  of  the  complainant  in  the  slight- 
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eat  degree  and  is  not  void  because  of  its  providonB  for  penal- 
ties. 

Though  the  Federal  Supreme  Court  has  not,  bo  fat  aa  we  have 
been  able  to  find,  either  adopted   or  rejected  the  process  of 
reasoning  by  which  we  have  reached  our  conclusion,  there  are 
judicial  expressions  in  its  decisions  which  seem  to  embody  the 
conclusion  itself.     In  Railway  Co.  v  Minnesota,  134  TJ.  S.  418, 
460,  Mr.  Justice  Miller,  in  a  concurring  opinion,  said :  "But  until 
the  judiciary  has  been  appealed  to  to  declare  the  regulations  made, 
whether  by  tlie  legislature  or  by  the  commission,  voidable  for 
the  reasons  mentioned,  the  tariff  of  rates  so  fixed  is  the  law 
of  the  land,  and  must  be  submitted  to  both  by  the  carrier 
and  the  parties  with  whom  he  deals.  ••••••*     l^at  until 

this  is  done  it  is  not  competent  for  each  individual  having  deal- 
ings with  the  carrying  corporation,  or  for  the  corporation  with 
regard  to  each  individual  who  demands  its  Bcrvices,  to  raise 
a  contest  in  the  courts  over  the  question  which  ought  to  be 
settled  in  this  general  and  conclusive  method,"  In  some  of 
the  other  decisions  of  that  court,  this  doctrine  is  reiterated. 

It  is  not  necessary  to  declare  the  penalty  clause  wholly  void, 
if  void  at  all,  but  only  so  far  as  it  interferes  with  the  remedy. 
It  is  clearly  separable  in  this  respect  as  well  as  in  respect  to  its 
connection  with  the  rate  prescribing  dause.  An  insolvency  law, 
void  so  far  as  it  attempts  to  dischuge  obligations  created  be- 
fore its  passage,  is  valid  in  so  far  as  its  operation  is  prospec- 
tive. Sturrges  v.  Orowninshield,  14  Wheat,  122.'  A  statute, 
imposing  taxes  upon  all  merchandise  transported,  is  valid  as  to 
commerce  wholly  within  the  state  and  void  as  to  articles  carried 
through,  into  or  out  of  the  state.  KaUroad  Co.  v.  Pennsylvania^ 
15  Wall.  232,  A  statute,  authorizing  state  coupons  to  be  re- 
ceived for  all  taxes,  is  not  altogether  void  because  certain  special 
taxes  and  dues  are,  by  the  state  constitntion,  required  to  be  paid 
in  oasli.     McCvilock  v.  Virginia,  172  U.  S.  102. 

It  is  said  this  statute  makes  an  arbitrary  classification  of 
railroads  for  the  purposes  of  regulation,  not  founded  upon  any 
substantial  difEerence  in  situation  or  circumstances,  or  any  rea- 
son growing  out  of  Buch  differences,  and  is,  for  that  reason,  un- 
constitutional on  its  face.  In  view  of  controversy  as  to  what 
clasBification  is  made,  it  is  necessary  to  determine  this  question, 
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by  interpreting  the  statute,  before  enteriDg  upon  an  inquiry 
as  to  the  effect  of  the  classification. 

Tlie  Constitution  of  this  state  made  it  the  duty  of  the  legis- 
lature to  pass  laws,  from  time  to  time,  "applicable  to  all  rail- 
road corporations  in  the  atate,  establishing  reasonable  maximum 
rates  ©f  charges  for  the  transportation  of  passengers  and  freight, 
and  providing  for  the  correction  of  abuses,  the  prevention  of 
unjust  discrimination  between  through  and  local  or  way  freight 
and  passenger  tariffs,  and  for  the  protection  of  the  just  rights  of 
the  public,"  and  to  enforce  such  laws  by  adequate  penalties. 
Cons.  Art.  XL,  section  9.  In  obedience  to  this  mandate,  the 
legislature  passed,  on  December  27th,  1873,  cliapter  227  of  the 
Acta  of  1872-73,  claasifying  all  railroads,  according  to  their  gross 
annual  earnings  per  mile,  as  a  ba&ie  for  the  determination  of 
maximum  passenger  rates,  and  setting  masimum  limits  for  puch 
charges.  It  also  classified  all  kinds  of  property  for  the  pur- 
poses of  transportation  and  fixed  maximum  rates  of  compensa- 
tion for  its  carriage.  It  was  made  expressly  applicable  to  all 
corporations,  companies,  public  carriers  or  individuals,  then 
owning  or  operating,  or  that  might  thereafter  own  or  operate, 
any  railroad  in  this  state.  It  contained  this  provision,  further 
defining  a  railroad  for  the  purposes  of  the  act :  "Whenever 
any  railroad  corporation,  as  lessee  or  otherwise,  operates  any 
other  railroad  in  connection  with  its  own  road,  the  provisions 
of  this  act  as  to  cliarges  for  carrying  freight  and  passengers 
shall  apply  to  such  other  road,  so  operated,  in  like  manner  as 
if  the  same  were  a  part  of  the  line  of  the  road  owned  by  the 
corporation  operating  the  same;  and  for  such  purpose  all  lines 
of  railroads  operated  by  the  same  company  shall  be  considered 
as  one  and  the  same  road."  Section  13  of  that  act  provided  as 
follows:  "This  act  shall  not  be  held  to  apply  to  any  city  or 
street  railroad."  This  section  was  amended  by  chapter  42  of 
the  Acts  of  1885  so  as  to  read  as  follows:  "This  act  shall  not 
be  held  to  apply  to  any  city  or  street  railroad,  or  to  any  railroad 
whose  entire  length  does  not  exceed  six  miles.  But  in  no  case 
shall  any  railroad  charge  more  freight  or  fare,  than  is  author- 
ized by  its  charter;  and  in  no  case,  shall  such  charges  be  un- 
reasonable." The  act  was  not  otherwise  nmended  or  affected  in 
respect  to  rates  or  classification,  until  the  passage  of  the  chapter 
now  under  consideration.     This  act  says  all  railroad  corpora- 
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tions  organized  or  doing  business  in  thla  state  under  the  laws  or 
authority  thereof  shall  be  limited  in  their  charges  for  the  trans- 
portation of  any  person  with  ordinary  bagga^,  not  exceeding 
one  hundred  pounds  in  weight,  to  the  eum  of  two  cents  per 
mile,  or  fractional  part  of  a  mile.  It  then  makes  some  excep- 
tions, relating  to  children  under  twelve  years  of  age  and  passen- 
gers boarding  trains  without  tickets;  and  proceeds  as  follows: 
"And  provided,  further,  that  nothing  in  this  act  shall  apply  to 
any  railroad  in  this  state  under  fifty  miles  in  length  and  not  a 
part  of,  or  under  the  control,  management  or  operation  of  any 
other  railroad,  over  fifty  miles  in  length  operating  wholly  or  in 
part  in  the  state."  This  is  followed  by  the  penal  clause,  sec- 
tion 2,  with  a  further  proviso,  "That  nothing  contained  in 
this  act  shall  apply  to  electric  lines  and  street  railways  owned 
or  operated  in  this  state."  The  repealing  clause  reads  as  fol- 
lows :  "All  acts  or  parts  of  acts  inconsistent  herewith  are  here- 
by repealed." 

As  it  is  urged  that  railroads  under  fifty  miles  in  length  are 
left  unregulated,  we  must  inquire  whether  this  new  act  re- 
pealed all  former  legislation  relating  to  railroad  charges,  or 
only  so  much'  thereof  as  is  inconsistent  with  it.  While  all 
classes  of  railroads  are  mentioned  by  the  act,  it  does  not  pre- 
scribe any  rates  for  railroads  under  fifty  miles  in  length  or 
electric  lines  and  street  railways.  It  is  a  rate  prescribing  act. 
That  is  its  main  purpose.  That  purpose  does  not  extend  lo 
railroads  under  fifty  miles  in  length.  The  act  contains  no  ex- 
pression of  intent  or  legislative  will  concerning  their  rates. 
The  prescription  of  rates  stops  with  railroads  fifty  miles  long 
and  over.  All  others  are  expressly  excepted  by  the  positive 
and  emphatic  declaration  that  nothing  in  the  act  shall  apply 
to  them.  Its  interpretation  must  be  the  same  as  if  it  had  said 
all  railroad  corporations  organized  and  doing  business  in  this 
Stale  under  the  laws  or  authority  thereof,  except  railroads  under 
fifty  males  in  length  and  not  a  part  of,  or  under  the  control, 
management,  or  operation  of  any  other  railroad,  over  fifty  miles 
in  length,  and  electric  lines  and  street  railways  owned  or  oper- 
ated in  this  State,  shall  be  limited  in  their  charges,  &c.  That 
is  the  substance  and  common  sense  of  it.  It  mentions  rail- 
roads under  fifty  miles  in  length  and  electric  lines  and  street 
railways,   not  for  the   purpose   of  bringing  them   under   the 
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act,  but  to  except  them  from  its  operation.  Hence,  it  is  clear 
the  legislation  of  this  chapter  does  not  cover  the  whole  sub- 
ject matter  of  former  l^slation  concerning  rates,  and,  for  that 
reason,  cannot  be  deemed  to  iiave  been  intended  as  a  substitute 
therefor.  An  essential  to  a  repeal  by  implication,  under  the 
rule  of  interpretation  invoked,  is  that  the  new  statute  cover 
the  entire  subject  matter  of  the  former,  or  the  provision  thereof 
to  which  it  applies.  Grant  v.  Railroad  Co.,  66  W.  Va.  175 ;  State 
V.  Harden.  62  W.  Va.  313;  State  v.  Mines,  38  W.  Va.  125; 
Heiron  v.  Carson,  26  W.  Va.  62;  Dis.  Columbia  v.  Button, 
143  U.  S.  18;  Eckloff  v.  Dis.  Columbia,  135  U.  S.  240;  UnUed 
Slates  T.  Claflin,  97  TJ.  S.  546.  This  act  does  repeal,  by  implica- 
tion, 80  much  of  the  former  legislation  as  is  inconsietent  there- 
with; and,  as  it  alTects  only  a  partial  repeal,  incmsistency  be- 
tween terms  and  clauses  determines  the  extent  thereof.  Grant 
V.  Railroad  Co.,  cited.  If  the  new  act  were  a  substitute  for  the 
old,  inconsistency  in  this  narrow  sense  of  repugnancy  between 
terras  would  not  be  the  test.  The  question  would  turn  upon  in- 
consistency of  general  legislative  intent  respecting  the  subject 
matter.  Slate  v.  Harden;  Grant  v.  Railroad  Co.  But,  as  we 
have  shown,  that  test  is  inapplicable  here  because  this  Btatuti> 
appears  not  to  have  been  intended  as  a  substitute  for  all  former 
l^slation  on  the  subject,  and  yet  it  is  not  confined  to  any  pai^ 
ticular  section  or  provision.  It  partially  affects  a  great  many  of 
tlfera,  but  probably  does  not  extend  to  the  whole  of  any  of  them. 
The  repealing  clause  affects  former  legislation  only  in  so  far  as 
it  is  inconsistent  with  the  provisions  of  the  new  act.  TTie  ei- 
preea  repeal,  therefore,  is  no  more  extensive  than  the  repeal  by 
implication  would  have  been,  if  the  legislature  had  left  the 
extent  of  the  repeal  to  be  determined  by  the  general  rule  of  con- 
struction. This  act  is  in  form  an  independent  separate  act,  but 
in  legal  effect,  an  amendment  of  the  other  statutes  relating  to 
the  subject  matter  thereof,  in  existence  at  the  date  of  its  pas- 
sage. The  intent  to  amend  is  not  expressed  in  terms.  It  does 
not  say'the  act  of  1873,  as  amended  by  the  act  of  1885,  is  here- 
by amended,  hut  that  is  necessarily  implied,  for  it  is  thrown  in 
with  the  mass  of  former  legislation  to  become  effective  and 
operative  as  a  part  thereof  and  displace  so  much  of  it  as  is  in- 
consistent. It  is  therefore  an  amendment  by  imiplication,  re- 
pealing existing  laws  so  far,  and  only  so  far,  as  it  is  inconsistent 
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therewith.  Staie  v.  Mines,  38  W.  Va.  125;  State  t.  Cain,  8 
W.  Va.  720;  Forqusran  v.  Donnally,  1  W.  Va.  114;  Roby  v. 
Sheppard.  42  W.  Va.  286;  Hogan  v.  (hiigon.  29  Grat.  705;  Uc- 
Coniha  t.  G-utlirie,  21  W.  Va.  134;  Lake  V.  State,  18  Fla.  501; 
State  V.  Gerhardt,  145  Ind.  439 ;  Smith  v.  Day,  39  Ore.  531 ; 
Lawrence  v.  Brambling,  13  S.  C.  120;  Nation  v.  State,  64  Ark.  . 
467 ;  In  re  Boulter,  5  Wyo.  329. 

This  construction,  conceded  for  the  purposeB  of  argument,  it 
is  next  insisted  that  it  does  not  result  in  a  separation  of  rail- 
roads, other  than  electric  lines  and  street  railways,  into  two 
claesee,  one  including  all  the  railroads  fifty  miles  long  and  over, 
and  the  other  all  roads  under  fifty  miles  in  length,  because  the 
terms  of  the  proviso  negative  this  Tiew.  The  language  of  that 
portion  of  the  act  is  somewhat  inapt.  Its  true  meaning  is  not 
disclosed  hy  mere  inspectioii.  It  excludes,  in  terms,  every  rail- 
road under  fifty  miles  in  length  and  not  a  part  of,  or  under  the 
control,  management  or  operation  of  any  other  railroad,  over 
fifty  miles  in  length.  It  excludes,  in  the  first  instance,  all  roads 
under  fifty  miles  in  length,  not  controlled  by  other  railroads. 
Then  it  seems  to  say  such  a  road  is  not  excluded,  even  though 
controlled  by  another  road,  unless  such  other  road  is  over  fifty 
miles  in  length.  Out  of  this  confusion  of  terms,  comes  the  con- 
tention that  a  railroad  just  fifty  miles  long  is  not  classified  at 
all,  and  that  any  number  of  railroads  under  fifty  miles  in  length 
may  be  connected  up  and  operated  together  and  still  not  brought 
within  the  operation  of  this  act  It  ia  also  urged  that  it  is  a  clas- 
sification, not  by  mileage,  but  by  ownership  and  control  or 
with  reference  to  the  persons  who  own  and  control  railroads. 
Another  suggestion  is,  that  the  ownership  by  a  trunk  line  of  a 
email  disconnected  railroad,  lying,  it  may  be,  a  hundred  miles 
away,  would  be  brought  within  the  operation  of  the  act.  The 
basis  of  all  these  contentions  is  the  phrase  "over  fifty  miles 
long."  Of  course  some  effect  ought  to  be  given  to  these  words 
because  the  legislature  put  them  in  for  some  purpose.  But  no 
rule  of  cODstruction  requires  effect  to  be  given  to  them  accord- 
ing to  every  possible  meaning  they  may  have.  It  suffices  to 
give  them  some  reasonable  effect.  In  order  to  ascertain  the 
function  they  were  intended  to  perform,  we  may  examine  and 
consider  them  from  every  possible  standpoint.  In  other  words, 
et  w.  vb. 
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we  may  examine  the  whole  clauae  in  which  they  appear  as  well 
as  the  context,  including  the  previous  legifllation  on  the  subject, 
analytically  and  syntactically,  as  well  os  lexically.  The  act  of 
1873  which  is  not  repealed,  but  only  amended  by  this  statute, 
as  we  have  seen,  contains  a  clause  saying  "all  lines  of  railroad 
operated  by  the  same  company  shall  be  considered  as  one  and 
the  same  road"  for  the  purposes  of  the  act.  This  was  inclusive 
language.  Having  prescribed  rates'  for  railroads,  the  legisla- 
ture defined  railroads  for  the  purposes  of  the  act,  by  saying  any 
number  of  railroads  operated  together  should  constitute  one.  The 
act  of  1907  was  intended  to  cut  out,  from  the  operation  of  the 
act  of  1873,  certain  railroads,  by  making  the  act  in  terms  appli- 
cable, in  the  first  instance,  to  all  railroads,  and  then  excluding 
those  nnder  fifty  miles  long.  The  proviso,  therefore,  differs  in 
form  from  the  corresponding  provision  in  the  act  of  1873.  it  be- 
ing exclusive,  while  the  latter  was  inclusive.  The  difference  in 
form  was  necessitated  by  the  plan  of  legislation  adopted,  even 
though  we  should  be  satisfied  the  legislature  intended  to  adhere 
strictly  to  the  definition  of  a  railroad  adopted  by  the  act  of  1873. 
The  difference  in  form  of  expression  is  thus  accounted  for,  Xo 
special  significance  is  to  be  accorded  to  it  No  deviation  from 
the  principle  of  the  act  of  1873  can  be  founded  on  it.  A  rail- 
road, operated  in  connection  with  another  railroad,  is  a  part 
of  it  and  you  determine  the  length  of  the  railroad  by  the  com- 
bined length  of  all  of  its  parts.  The  act  of  1907  adheres 
strictly  to  this  idea,  excluding  nothing  except  railroads  under 
fifty  miles  in  length,  not  a  part  of,  or  under  the  control,  man- 
agement or  operation  of  any  other  railroad,  over  fifty  miles  in 
length.  Confessedly,  if  a  railroad  is  over  fifty-miles  in  length 
and  operates  other  railroads  in  connection  with  it,  they  all  con- 
stitute one  railroad,  within  the  meaning  of  the  act  of  1907,  as 
they  did  under  the  act  of  1873.  Let  us  suppose  now  the  legis- 
lature had  stopped  by  saying  "nothing  in  this  act  shall  apply 
to  any  railroad  in  this  State  under  fifty  miles  in  length."  This 
would  have  left  all  railroads  less  than  fifty  miles  long,  as  char- 
tered or  owned,  outside  of  the  act,  even  though  operated  in  con- 
nection with  other  roads  subject  to  the  act.  The  legislature 
did  not  intend  this.  It  became  necessary,  therefore,  to  qualify 
this  language.  Suppose  it  had  stopped,  in  the  effort  to  do  this, 
87  w.  v«. 
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by  addiDg  "and  not  a  part  of,  or  under  the  control,  management 
or  operation  of  any  other  railroad,"  The  purpose  of  the  leg- 
islature would  etill  hate  been  defeated,  for  this  would  have 
subjected  to  the  operation  of  the  act  every  railroad  controlled, 
managed  or  operated  by  any  other  railroad,  though  the  con- 
trolling road  and  the  road  controlled  should  have  a  combined 
mileage  of  less  than  fifty.  For  instance,  two  ten  mile  roads 
operated  together  would  have  been  brought  within  the  act,  for 
nothing  could  have  been  excepted,  under  the  strict  letter  there- 
of, that  is  controlled,  managed  or  operated  by  another  road.  In 
view  of  this,  the  phrase  "over  fifty  miles  in  length,"  vas  put  in 
to  qualify  railroad.  It  was  absolutely  necessary  to  put  some- 
thing in  to  prevent  every  short  railroad,  controlled  by  another 
road,  from  falling  under  the  act.  This  phrase  does  that.  It 
qualifies  what  goes  before  so  as  to  except  two  railroads  oper- 
ated together  and  having  a  combined  mileage  of  less  than  fifty 
miles.  Beverse  the  process  and  examine  it  analytically.  Take 
out  this  phrase  and  you  would  have  the  result  last  mentioned. 
Take  out  also  the  phrase  "and  not  a  part  of,  or  under  the  con- 
trol, management  or  operation  of  any  other  railroad."  Then 
yon  would  have  all  short  railroads  excepted,  no  matter  by  whom 
controlled  or  how  operated.  In  this  latter  case,  too  many  rail- 
roads are  excluded.  In  the  other,  Tiot  enough  are  excluded. 
In  order  to  make  the  division  exactly  as  the  legislature  intended 
it,  the  phrase  "over  fifty  miles  in  length"  was  added.  Let  us 
take  another  test.  Read  the  phrase  "not  a  part  of,  or  under 
the  control,  management  or  operation,"  in  the  light  of  the  act 
of  1873  and  the  manifest  purpose  of  the  act  of  1907.  If  one  is 
under  the  control,  management  or  operation  of  another,  it  ia  a 
part  of  that  other.  Logically,  therefore,  this  phrase  means  the 
same  ae  if  it  read  "not  actually  a  part  of  any  other  railroad  or 
constructively  a  part  thereof  by  reason  of  its  being  under  its 
control,  managemeDt  or  operation."  These  words  "under  the 
control,  management  or  operation,"  may  be  considered  other- 
wise than  according  to  their  ordinary  meaning.  They  have  such 
meaning  as  the  legislature  intended  them  to  have,  though  it 
may  deviate  from  the  definitions  found  in  the  dictionary.  Their 
meaning  is  to  be  ascertained  from  the  connection  in  which  they 
are  used,  the  act  in  which  they  are  found,  its  context,  and  the- 


178  Railway  Co.  *.  Conlet  and  Avis.     [Mar.  1910. 

masB  of  legislation  of  vhich  they  form  a  part  In  form,  ttie 
expreBsionB  are  alternative,  but,  in  meaning,  they  are  appositive, 
aignifying  the  same  as  the  words  "part  of,"  This  proviso  ex- 
cludes any  railroad  under  fifty  miles  in  length  not  a  part  of  any 
other  railroad  over  fifty  mileu  in  length.  Now  what  does  "over 
fifty  miles  in  length"  apply  to?  The  road  of  which  another  is 
a  part.  That  means  the  entire  road,  the  two  parts,  or  all  the 
parts  combined.  What  precedes  the  phrase  applies  to  the  com- 
ponent parts,  the  phrase  itself  to  the  whole.  The  proviso,  there- 
fore, means  the  same  as  if  it  had  been  written  "nothing  in  this 
act  shall  apply  to  any  railroad  in  this  State  under  fifty  miles  in 
length  and  not  a  part  of,  or  under  the  control,  management  or 
operation  of  any  other  railroad  whose  entire  length  is  over  fifty 
miles,"  To  illustrate,  take  a  forty  mile  railroad,  operating  an- 
other connecting  twenty  mile  railroad.  Both  make  one  sixty 
mile  railroad.  The  twenty  mile  road  is  not  a  part  of  the  forty 
mile  road,  but  it  is  a  p<irt  of  the  sixty  mile  road.  So  is  the 
forty  mile  road.  Each  is  a  part  of  the  sixty  mile  road,  for  which 
reason,  neither  can  be  excluded.  For  the  purposes  of  the  act 
they  are  one  road.  The  act  deals  with,  and  prescribes  rates  for, 
railroads,  not  aa  chartered,  built,  owned  or  named,  but  as  car- 
riers, as  entities  b}'  operation,  as  commercial  instrumentalities,  as 
revenue  producers.  The  act  puts  the  same  rate  upon  all  as  if 
they  were  in  fact  one.  Therefore,  they  are  necessarily  one  for 
the  purposes  of  the  act.  Thus,  we  retain  the  phrase  and  give  it 
an  important  function  without  producing  any  absurd  results  or 
departing  from  the  manifest  purpose  and  spirit  of  the  act.  We 
harmonize  it  with  the  act  in  which  it  is  foimd  and  the  previous 
legislation  thereby  amended.  It  is  the  duty  of  a  court  so  to  con- 
strue a  statute  as  to  avoid  absurd  and  inconsistent  results,  if 
possible.  It  is  bound  to  give  eilect  to  every  word  in  a  statute  if 
it  can  do  so.  After  having  found  one  clear  purpose  or  function 
for  a  word,  phrase  or  clause,  it  is  not  bound  to  give  it  any  fur- 
ther effect  and  should  not  do  so,  if  inconsistency  or  a  departure 
from  the  purpose  and  spirit  of  the  legislation  would  result  there- 
from. ThSse  propositions  are  so  elementary  and  well  known 
that  citation  of  authority  therefor  is  not  necessary. 

The  suggestion  that  ownership  or  control  of  one  railroad  by 
another,  wh«i  they  are  not  connected  and  operated  together,  nor 
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susceptible  of  Bueh  coQuection  and  operation,  makes  them  one 
within  the  meaning  of  the  act,  ia  likewise  contrary  to  the  spirit 
and  beyond  the  scope  thereof.  Such  an  interpretation  in  not 
within  ite  reason  or  purpose,  and,  therefore,  not  within  its  mean- 
ing. The  legislature  must  be  regarded  as  having  passed  the  act, 
in  view  of  existing  conditions  and  methods  of  railroad  operation, 
and  with  the  intent  that  it  should  operate  in  harmony  with  the 
spirit  and  general  principles  of  existing  railroad  rate  legislation, 
except  in  so  far  as  the  contrary  is  expressed  in  terms  or  by  nec- 
essary implication.  There  is  not  a  word  here  signifying  any  in- 
tent to  depart  from  the  general  principle  embodied  in  the  act  of 
1873,  concerning  the  entity  of  a  railroad  for  the  purposes  of  the 
act  It  made  into  one  only  such  railroads  as  were  operated  "in 
connection"  with  one  another.  Intent  to  change  this  settled  pol- 
icy must  rest  upon  something  more,  in  an  amendatory  act,  than 
mere  inference,  surmise  or  unnecessary  implication.  If  the  act 
of  1907  had  been  passed  as  a  substitute  for  all  former  law  on  the 
subject  of  railroad  rates,  we  would  look  to  it  alone  for  its  inter- 
pretation. State  V.  Harden,  63  W.  Va.  313;  Orant  v.  Railroad 
Co.,  66  W.  Va.  175.  But  it  was  not  so  passed.  It  is  a  mere 
amendment  and  all  the  former  legislation  must  be  read  in  con- 
nection with  it,  to  ascertain  its  meaning  and  effect.  All  acts  in 
pari  materia,  whether  repealed  or  not,  may  be  considered  for 
such  purpose.  Daniel  v.  Simms,  49  W.  Va.  554;  Fm-qiteran  v. 
Donnally,  7  W.  Va.  114;  United  States  v.  Lebris,  131  U.  S.  278; 
Fiterho  v.  Friedlander,  120  U.  S-  707.  This  is  more  especially 
and  emphatically  true,  when  the  former  acts  on  the  same  sub- 
ject are  not  wholly  repealed.  They  are  not  only  to  be  considered 
as  reflecting  legislative  intent  and  settled  policy,  but  also  as  live, 
operative  and  effective  law  in  so  far  as  they  are  not  repealed, 
determining,  in  part,  the  meaning  of  the  new  provision  by  their 
force  and  effect,  for  both  old  and  new  must  stand  and  operate 
together  as  far  as  possible.  Independently  of  this  view,  rail- 
roads operated  together  are  generally  regarded  as  one,  within 
the  meaning  of  rate  regulating  statutes,  which  do  not  declare 
them  to  be  so.  Hear  the  Interstate  Commerce  Commission  on 
this  subject:  "They  are  feeders  to  the  main  lines  and  help 
swell  the  revenues  of  those  lines-  Their  profitableness  is  not  to 
be  measured  solely  by  what  they  earn  themselves,  but  by  the  in- 
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creaBe  of  buaineee  and  revenue  they  bring  to  the  main  lines.  For 
book-keeping  purpoeee  it  is  proper  enough  to  keep  their  accounts 
separately,  but  for  their  usefulness  to  the  system  of  which  they 
form  a  part,  these  accounts  are  slight  evidence  and  these  feeders 
are  entitled  to  a  much  larger  credit.  A  selected  fractional  part 
of  any  great  railroad  might  be  taken  end  a  showing  made  by  an 
apportionment  of  earnings  and  cost  of  operation  and  fixed 
charges,  that  it  is  unprofitable,  but  this  would  furnish  no  indi- 
cation of  its  value  and  profitableneae  as  an  important  part  of  the 
whole  property.  For  purposes  of  rates  the  several  auxiliary 
roads  should  not  be  looked  upon  as  wholly  independent  lines 
which  may  separately  establish  rates  looking  only  to  a  satis- 
factory ledger  account  of  each  separate  road.  These  subordi- 
nate and  branch  roads  are,  for  all  purposes  of  control  and  opera- 
tion, ports  of  one  great  system."  Delaware  State  Grange  v. 
New  Tork  &c.  Ry.,  3  Int.  Com.  Eep.  554.  See  also  Beale  &  Wy- 
man  on  Bailroad  Kate  Reg.,  sections  441-466.  There  may  be 
some  exceptions,  but  this  is  undoubtedly  the  general  rule. 

This  construction  of  the  statute  eliminates  practically  all  of 
the  special  grounds  npon  which  the  classification  has  been  de- 
nounced as  being  arbitrary  and  discriminative,  leaving,  as  the 
principal  matter  for  determination  in  this  connection,  the  in- 
quiry, whether  a  classification  by  road  mileage  is  arbitrary  and 
founded  upon  no  substantial  difference  in  circumstances,  or  con- 
ditions between  the  two  classes,  calling  for  or  justifying,  in  law, 
the  application  to  each  of  a  different  limitation  upon  rates. 
While  both  classes  are  engaged  in  the  carrying  of  passengers  and 
freighl,  it  is  obvious  that,  in  respect  to  the  volume  of  business 
done,  there  is  a  very  substantial  difference  between  them;  and 
the  relation  of  fisod  charges  to  the  volume  of  business  in  all 
commercial  and  industrial  enterprises,  giving  an  immense  ad- 
vantage to  large  concerns  over  smaller  ones,  is  a  fact,  forming  the 
basis  of  a  well  established  rule  or  principle,  determining  the 
value  of  investments  and  dominating  the  policy  of  financiers, 
promoters  and  industrial  and  commercial  operators.  Tn  a  well 
organized  and  efficiently  managed  concern,  doing  a  large  volume 
of  business,  the  fixed  charges  as  well  as  other  expenses,  com- 
pared with  the  amount  of  business  transacted  and  the  gross  in- 
come, are  proportionately  lower  than  those  of  a  smaller  concern, 
67  w.  Va. 
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from  which  fact  a  larger  net  income  is  a  necessary  sequence. 
Besides,  this  is  comparatively  a  new  and  undeveloped  etatc,  and 
it  has  been  the  policy  of  the  legislature,  as  promotive  of  the  gen- 
eral welfare,  to  encourage  railroad  building.  Long  lines  of  rail- 
road are  frequently  established  by  the  union  of  a  number  of 
short  ones.  Allowance  to  independent  short  lines  of  a  higher 
rate  for  carriage  of  passengers  and  freight  tends  to  encourage 
construction  thereof,  the  ultimate  establishment  by  their  union 
of  long  lines,  competing  with  others  already  in  operation,  the 
development  of  the  state's  resources,  the  facilitation  of  commer- 
cial and  industrial  transaction,  reduction  of  fares  and  freight  end 
the  public  convenience  and  comfort.  This  can  be  done  without 
injustice  to  established  roads.  These  sligrt  new  roads  are  sel- 
dom competing  lines.  For  the  most  part,  they  are  projected  and 
built  into  undeveloped  sections  and  become  feeders  to  the  trunk 
Unes,  even  though  not  owned  or  controlled  by  them.  Viewed  in 
this  light,  their  encouragement  is  advantageous  to  the  latter  and, 
in  a  measure,  compensates  the  losses  inflicted  upon  them  bj  the 
limitations  imposed  upon  their  rates.  As  soon  as  the  short  lines 
become  connected  up  with  others,  so  as  to  become  fifty  miles 
long,  or  pass  under  the  control  of  other  roads  so  as  to  make  a 
line  or  system  fifty  miles  long,  these  advantages  cease,  by  their 
compulsory  entry  into  the  class  of  long  roads.  These  short 
roads  are  substantially  distinguished  from  the  long  ones,  as  a 
class,  in  our  opinion,  by  (1)  their  inability  to  earn  as  large  net 
returns,  at  a  given  rate,  as  the  others,  by  reason  of  the  relation 
of  fixed  charges  to  volume  of  business;  (3)  their  embryotic 
state;  (3)  their  non-participation  or  slight  participation  in  the 
great  volume  of  interstate  and  through  business;  (4)  the  non- 
competitive character  of  their  traffic;  (5)  their  subsidiary  rela- 
tion to  long  roads  as  auxiliaries  and  developers;  (6)  considera- 
tions of  public  policy  applicable  to  them  ss  pioneers  in  undevel- 
oped territory.  We  are  at  liberty  to  presume  the  legislature 
based  its  classification  upon  some,  or  all,  of  these  considerations. 
That  they  are  substantial  and  inherent  in  the  very  nature  of  the 
subject  matter,  and  not  foreign  or  pretextual,  is,  we  think,  clear 
beyond  doubt  The  Supreme  Court  of  the  United  States  has 
Bustained  classifications  based  upon  no  greater  considerations  or 
differences  in  nature  and  circumstances.  In  fact,  we  think  the 
67  w.  v«. 
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basis  of  classification  in  this  statute  is  fully  vithin  the  require- 
ment  of  the  federal  decisions  on  the  subject.  It  iB  only  neces- 
s|ry  that  a  substantial  distinction,  between  the  two  classes  in  re- 
spect to  conditions  and  circumstanceB,  should  exist.  On  ascer- 
taining the  existence  of  a  real  and  substantial  ground  for  dis- 
tinction, relating  to,  or  inherent  in,  the  subject  matter,  and 
having  some  reasonable  relation  to  a  valid  legislative  purpose, 
respecting  the  same,  they  go  no  further.  Everything  else  is 
left  to  the  discretion  of  the  legislature.  The  classification  will 
not  be  overthrown  for  lack  of  wiadom  or  expedience.  These  are 
questions  wholly  within  the  discretionary  power  of  the  legisla- 
ture, with  which  the  courts  cannot  interfere. 
■  In  Pacific  Express'Co.  v.  Seibert,  142  U.  S.  339,  a  classifica- 
tion of  express  companies,  founded  upon  a  difference  in  means 
of  transportation,  one  class  using  railroad  and  steamboat  com- 
panies under  contracts  'of  hire,  and  the  other  their  own  vehicles, 
was  sustained  and  held  not  to  make  an  invidious  discrimina- 
tion. In  Western  Union  Telegraph  Co.  v.  Indiana,  165  U,  S. 
■  304,  a  statute,  providing  a  remedy  for  compelling  certain  cor- 
porations to  pay  their  taxes,  different  from  that  provided  in 
respect  to  other  persona  and  corporafiona,  was  sustained  under 
the  following  declaration  of  law:  "In  enforcing  the  collection 
of  taxes  one  rule  may  be  adopted  in  respect  of  the  admitted  use 
of  one  kind  of  property,  and  another  rule  in  respect  of  the  ad- 
mitted use  of  another,  in  order  that  all  may  be  compelled  to  con- 
tribute their  proper  share  to  the  burdens  of  government."  Tbia 
light  of  claasifieation  for  purposes  of  remedy  rested  upon  the 
difference  between  these  corporations  and  almost  all  other  kinds 
of  companies  and  individuals  in  respect  to  the  character  of  tan- 
gible property  used  by  them  and  the  public  inconvenience  re- 
sulting from  compulsion  of  payment  of  taxes  by  the  ordinary 
process  of  distraint.  Chief  Justice  Fuller  said:  "The  legisla- 
ture had  deemed  it  the  wiser  course  to  leave  the  method  of  co- 
ercing payment  in  each  case  to  the  flexible  jurisdiction  of  a  court 
of  chancery  rather  than  to  prescribe  a  method  which  might  be 
suited  to  one  case  and  not  to  another."  In  Railway  Co.  v.  May, 
207  TJ.  S.  367,  a  statute  in  the  state  of  Texas,  imposing  a  pen- 
alty of  twenty-five  dollars  on  railroad  companies  in  favor  of  the 
owners  of  farma  contiguous  to  railroads,  for  allowing  Johnson 
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grass  or  the  BusBian  thistle  to  go'  to  seed  upon  their  rights  of 
way,  was  sustained,  although  it  imposed  no  penalty  upon  other 
persons  for  allowing  these  species  of  vegetation  to  go  to  seed  on 
their  property.  Mr.  Justice  Holmes  said :  "It  would  have 
been  more  obviouBly  fair  to  extend  the  regulation  at  least  to  high- 
ways. But  it  may  have  been  found,  for  all  that  we  know,  that 
the  seed  of  Johnson  graas  is  dropped  from  the  cars  in  such  quan- 
tities as  to  canse  special  trouble.  It  may  be  that  the  neglected 
strips  occupied  by  railroads  afFord  a  ground  where  noxious  weeds 
especially  flourish,  and  that  whereas  self  interest  leads  the  own- 
ers of  farms  to  keep  down  pests,  the  railroad  companies  have 
done  nothing  in  a  matter  which  concerns  their  neighbors  only," 
In  Ozan  Lumber  Co.  v.  Bani,  207  U.  S.  251,  an  Arkansas  stat- 
ute, providing  that  all  notes  given  for  payment  of  patented  ar- 
ticles must  show  that  they  were  so  given,  aimed  principally  at 
itinerant  vendors  of  patented  articles,  and  exempting,  from  the 
operation  thereof,  merchants  and  dealers  who  sell  patented  ar- 
ticles in  the  usual  course  of  business,  was  upheld  as  resting  upon 
fair  reason.  The  classification  in  this  instance  was  based  upon 
nothing  more  substantial  than  the  difference  between  an  itin- 
erant dealer  and  a  stationary  dealer,  and  the  presumption  of  an 
evil,  incident  to  the  conduct  of  the  business  of  the  former  class, 
and  ascertained  by  the  legislature  not  to  characterize  that  of  the 
latter  class.  In  Railway  Co.  v.  Beegers,  307  U.  S.  73,  a  South 
Carolina  statute,  imposing  a  penalty  of  fifty  dollars  on  all  com- 
mon carriers  for  failure  to  adjust  damage  claims  within  forty 
days,  was  upheld  as  to  intrastate  shipments,  tiie  court  saying  it 
was  not  unconstitutional  as  violative  of  the  Fourteenth  Amend- 
ment, neither  the  classification,  the  amount  of  the  penalty  nor 
the  time  of  adjustment  being  beyond  the  power  of  the  state  to 
determine.  It  was  also  held  that  the  equality  clause  of  the 
Fourteenth  Amendment  was  not  violated  by  thus  putting  rail- 
road companies  in  a  situation  different  from  that  allowed  to 
other  persons,  refusing  to  adjust  damage  claims  within  a  short 
time,  because  railroads  were  engaged  in  business  of  a  special 
and  public  character  and  could  do  this  better  and  more  quickly 
than  others.  In  Rmtroad  Co.  v.  Sem  York.  165  U.  S.  628,  a 
statute  declaring  it  unlawful  for  any  steam  railroad,  fifty  miles 
long  and  over,  doing  business  in  the  state  of  Xew  York  to  heat  its 
87  w.  v«. 


cgn 


184  Railway  Co.  v.  Conley  and  Avib.     [Mar.  1910, 

passenger  cars,  on  other  than  mixed  trains,  bj  any  stove  or  far- 
nace  kept  inside  of  the  ear  or  suspended  therefrom,  was  regarded 
as  resting  upon  a  Eti£Bcient  ground  of  classification  and  sustained. 
Mr.  Justice  Harlau,  delivering  the  opinion,  said:  "No  doubt 
the  main  object  of  the  statute  was  to  provide  for  the  safety  of 
passengers  traveling  on  what  are  commonly  called  trunk  or 
through  lines,  connecting  distant  or  populous  parts  of  the  coun- 
try, and  on  which  the  peril*  incident  to  traveling  are  greater  than 
on  short,  local  line^.  But  as  suggested  in  argument,  a  road  only 
fifty  miles  in  length  would  seldom  have  a  sleeping  car  attached 
to  its  trains ;  and  passengers  traveling  on  roads  of  that  kind  do 
not  have  the  apprehension  ordinarily  felt  by  passengers  on  trains 
regularly  carrjing  sleeping  cars  or  having  many  passenger 
coaches,  on  account  of  the  burning  of  cats  in  case  of  their  de- 
railment or  in  case  of  collision.  In  any  event,  there  is  no  such 
discrimination  against  companies  having  more  than  fifty  miles 
of  road  as  to  justify  the  contention  that  there  has  been  a  denial 
to  the  companies  named  in  the  act  of  the  equal  protection  of  the 
laws.  The  statute  is  uniform  in  its  operation  upon  all  railroad 
companies  doing  business  in  the  State  of  the  class  to  which  it 
ia  made  applicable."  In  Dow  v.  Beidelman,  125  U,  S.  680,  a 
statute  of  the  state  of  Arkansas,  classifying  its  railroad  corpora- 
tions by  the  length  of  their  lines,  and  fixing  a  different  limit  of 
the  rate  of  passenger  fares  in  each  class,  was  held  not  to  deny  to 
any  corporation  the  equal  protection  of  the  laws,  within  the  Four- 
teenth Amendment  to  the  Conatitution  of  the  "United  States, 
In  that  case,  Jlr.  Justice  Gray  said:  "The  legislature,  in  the  ex- 
ercise of  its  power  of  regulating  fares  and  freights,  may  classify 
the  railroads  according  to  the  amount  of  business  which  they 
have  done  or  appear  likely  to  do.  Whether  the  classification  shall 
be  according  to  the  amount  of  passengers  and  freight  carried,  or 
of  gross  or  net  earnings,  during  a  previous  year,  or  according  to 
the  simpler  and  more  constant  test  of  the  length  of  the  line  of 
the  railroad,  is  a  matter  within  the  discretion  of  the  legislature. 
If  the  same  rule  is  applied  to  all  railroads  of  the  same  class, 
there  is  no  violation  of  the  constitutional  provision  securing 
to  all  the  equal  protection  of  the  laws," 

These  precedents  and  principles,  made  and  declared  by  that 

eoiiit  which  stands  first  and  supreme  as  an  expounder  of  the 
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Constitution,  makeB  the  validity  of  the  classification  of  railroads 
by  the  length  of  their  lines  perfectly  obvious  and  renders  fur- 
iher  discussion  of  the  subject  useless.  The  claesification  made  is 
dear  and  esact,  under  our  interpretation  of  the  statute,  and  all 
roads  of  the  same  class  are  affected  alike. 

Lack  of  sufiBcient  ground  for  making  the  act  applicable  to 
roads  less  than  fifty  miles  long,  controlled  or  operated  by  another 
Toad,  and  excepting  from  its  operation  railroads  less  than  fifty 
miles  long  not  so  controlled  and  operated,  has  been  suggested. 
Short  rOads  of  the  first  class,  tested  by  all  the  considerations  ap- 
plicable to  the  question,  hereinbefore  set  out,  properly  belong 
to  the  long  road  class.  In  operation,  management,  control  and 
functJou,  they  are  parts  of  the  long  railroads.  They  are  con- 
trolled by  the  same  general  ofBcera,  so  as  to  avoid  the  necessity  of 
the  maintenance  of  a  separate  and  distinct  body  of  ofBcials.  The 
addition  of  a  few  short  branch  lines  to  a  through  line  adds  prac- 
tically nothing  to  the  cost  of  general  management,  and  the  short 
lines  so  connected  up  are  practically  relieved  of  that  burden. 
The  same  considerations  enter  largely  into  the  matter  of  equip- 
ment, maintenance  and  other  burdens.  Their  fixed  chaises  are 
greatly  reduced,  while  every  independent  short  road  must  main- 
tain its  own  corps  of  managing  officers,  and  separate  equipment 
and  repair  shop.  So  there  is  ample  ground  for  this  classifica- 
tion. 

Exception  of  electric  lines  and  street  railways  is  also  relied 
upon  as  constituting  an  invidious  discrimination.  It  is  said 
these  and  six  mile  railroads  are  left  wholly  unregulated.  This 
statement  is  erroneous.  Section  13  of  chapter  227  of  the  Acts 
of  18'i'2-73  limits  the  charges  of  such  railroads,  by  inhibiting  the 
'  exaction  of  unreasonable  fares  and  freights.  The  regidation  is 
a  very  general  one,  but  it  is  a  regulation  nevertheless.  As  a  gen- 
eral rule,  electric  lines  in  this  State  are  mere  urban  and  interur- 
ban  local  lines,  and  their  charges  are  far  below  those  of  steam  rail- 
roads. In  most  instances,  there  is  a  good  and  sufficient  reason 
for  failure,  on  the  part  of  the  legislature,  to  prescribe  rates  for 
them.  This  is,  or  may  be,  done  by  the  cities  and  towns,  granting 
the  franchises.  They  are  ao  obviously  and  essentially  different 
from  the  great  commercial  steam  railroads,  that  the  right  of  the 
legislature  to  except  them  from  the  operation  of  this  act  cannot 
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be  doubted.  It  is  virtually  admitted  that,  in  the  present  state 
of  electric  railway  construction,  development  and  operation,  such 
railways  are  clearly  distinguishable  in  character  and  function, 
from  steam  railroads,  but  it  is  urged  tliat  the  rapid  development 
of  electric  power  may  soon  replace  the  steam  locomotives  with 
electric  motors,  and  then  the  classification  would  stand  on  noth- 
ing more  than  a  difference  of  motive  power,  which  would  be 
wholly  insuflBcient  to  sustain  it.  The  legislature  never  enacted 
this  statute  with  a  view  to  its  operation  under  siSch.  conditions. 
It  must  be  tested  in  respect  to  legislative  intent  by  the  conditions 
existing  at  the  time.  Whether  the  substitution  of  electric  mo- 
tors for  steam  engines  on  the  great  trunk  lines  of  the  State  would 
eieept  them  from  the  operation  of  the  statute,  is  not  a  question 
in  the  case  and  need  not  he  decided.  Such  a  thing  may  never 
happen.  That  it  will  is  a  mere  matter  of  speculation  and  sur- 
mise, affording  no  ground  for  alarm  on  the  part  of  railroad  com- 
panies, courts,  the  legislature  or  anybody  else.  If  it  should  ever 
occur,  power  will  be  found  in  some  department  of  the  govern- 
ment to  deal  with  the  new  conditions  fairly  and  justly. 

Nor  do  we  perceive  any  illegal  discrimination  in  the  estab- 
lishment of  an  inflexible  rate  of  two  cents  a  mile  for  railroads 
fifty  miles  long  and  over,  and  a  variable  or  flexible  rate,  based 
on  gross  annual  earnings  for  railroads  under  fifty  miles  in 
length.  The  considerations  that  justify  the  establishment  of  one 
rate  for  one  class  of  railroads  arid  another  rate  for  a  different 
class,  uphold  the  fixing  of  a  flat  rate  for  one  class  and  a  flex- 
ible rate  for  the  other.  This  does  not  enter  into  the  matter  of 
classification  at  all.  The  fixing  of  a  rate  for  each  class  of  rail- 
roads, after  a  proper  classification  has  been  made,  is  a  separate 
and  distinct  thing,  relating  to  the  class  and  not  effecting  a  clas- 
sification. 

Having  thus  considered  all  matters  relied  upon  to  sustain  the 
view  that  the  statute  is  unconstitutional  on  its  face,  we  con- 
clude that  it  does  not,  in  terms,  contravene  or  violate  either 
the  Constitution  of  this  State  or  any  provision  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  In  the 
consideration  thereof,  we  have  been  impressed  with  a  strong 
sense  of  duty,  on  the  one  hand,  to  abstain  from  and  avoid  any 
arbitrary  or  indefensible  conclusion,  for  the  mere  purposp  of 
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sustaining  the  legislature,  and,  on  the  other,  to  laboriouBly  and 
earnestly  endeavor  to  uphold  and  auBtain  it  by  the  application 
of  legal  principles,  in  obedience  to  the  rule,  reijuiring  courts, 
as  constituting  a  co-ordinate-  branch  of  the  state  government,  to 
uphold  the  work  of  the  legislature,  another  such  branch  tliereof, 
as  far  as  it  can  be  done,  consistently  with  law.  This  rule  is  uni- 
versal in  its  recognition  and  opeiatioQ,  and  promotive,  in  its 
tendency,  of  stability  of  government  and  maintenance  of  confi- 
dence and  reepect  for  governnient,  on  the  part  of  the  people. 
It  is  through  the  legislature  that  the  people  express  their  will. 
They  have  no  other  means  of  doing  so.  Except  in  so  far  as  it 
is  limited  by  constitutional  provisions,  their  will,  so  ex- 
pressed, should  be  respected  by  the' courts  as  law.  As  the  re- 
strictive constitutional  provisions  are  limitations  on  the  power 
of  the  people,  exerted  through  the  legislature,  no  act  of  that 
■body  ought  to  be  defeated  unless  it  clearly  contravenes  such  lim- 
itations. Therefore,  every  doubt  of  the  validity  of  a  legislative 
act  should  always  be  reeolved  in  its  favor.  Every  court  says 
this  is  its  sworn  duty.  The  public  rightfully  expects  full  and 
painstaking  performance  thereof.  Hence,  its  execration  and  de- 
nunciation of  apparent  lack  of  endeavor  to  work  out  such  a  i-esultj 
.and  of  the  opposite  result  when  not  justifiable  in  public  estimation 
is  not  at  all  surprising ;  and  nothing  tends  more  strongly  to  public 
dissatisfaction  and  turbulence.  When  the  courts  stop  with  the 
overthrow  of  such  legislation  as  cannot  be  sustained  upon  sound 
legal  principles,  the  disappointment  to  the  great  masses  of  the 
people,  unlearned  in  the  law,  is  sometimes  sufficient  to  shake  the 
confidence  of  vast  bodies  of  citizens  in  the  integrity  and  fidelity 
of  the  courts  and  excite  ridicule  of,  and  contempt  for,  the  con- 
stitution. This  tendency  of  such  decisions  to  the  impairment 
of  our  institutions  and  destruction  of  confidence  in  the  effi-*' 
ciency  and  justice  of  popular  government  ought  to  impel  all 
courts  to  resort  to  every  possible  interpretation  and  construc- 
tion of  a  statute,  in  an  endeavor  to  reconcile  it  with  the  consti- 
tution, before  declaring  it  void  as  in  conflict  therewith.  Hasty 
and  inconsiderate  judicial  destruction  of  statutes  would  be  no 
less  demoralizing  and  injurious  in  its  tendencies  than  many  of 
the  great  evils  of  this  age,  for  the  suppression  of  which  all  law- 
abiding  people  are  combining  their  efforts  everywhere.     That  it 
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ehall  have  no  place  among  us,  is,  in  our  opinion,  as  truly  the 
wish  and  desire  of  the  rich  ae  of  the  poor,  of  the  representa- 
tives  of  great  corporations  as  of  the  citizen.  It  shonld  be,  for 
they  have  perhaps  more  to  loae  by  popular  discontent,  carried 
into  hostile,  predatory,  class  legislation,  likely  to  result  from 
public  dissatisfaction  with  the  action  of  the  courts  and  the  1^- 
islature  and  contempt  for  law,  than  others.  Such  a  spirit  is 
destructive  of  the  beet  interest  of  all  claaaes. 

These  conclusions  subject  every  railroad  in  the  state,  not  less 
than  fifty  miles  long,  to  the  passenger  rate  limitation,  pre- 
scribed by  the  act.  If,  in  the  case  of  any  particular  railroad  of 
that  class,  this  rate  of  two  cents  per  mile  does  not  permit  com- 
pensation for  the  use  of  the  money  invested  in  it,  such  rail- 
road has  a  just  cause  of  complaint  against  it  and  a  right  to  be 
relieved  from  the  operation  thereof,  under  section  10  of  Art.  Ill 
of  the  Constitution  of  this  State  and  the  fburteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  each  inhibiting 
deprivation  of  any  person  of  his  property  without  due  process 
of  law,  and  also  under  tli<  guaranty  of  the  equal  protection  of 
the  laws  to  all  persons,  afforded  by  the  latter.  The  taking  of 
private  property  for  public  purposes,  without  compensation  to 
the  owner  thereof,  is  termed  confiscation,  and  the  right  to  con- 
fiscate property  can  be  legally  exercised  only  against  the  public 
enemies,  as  a  military  measure.  Citizens  are  protected  from  it 
in  this  country  by  the  constitutional  guaranties,  just  referred  to. 
An  attempt  on  the  part  of  the  state  to  take  the  corpus  of  a 
citizen's  property  for  public  use,  without  compensating  him 
therefor,,  under  color  of- law,  is  a  void  and  wrongful  act,  confis- 
catory in  form  only,  not  in  reality,  because  contrary  to  law,  but 
called  confiscatory  for  convenience.  As  the  right  to  use  prop- 
erty for  any  lawful  purpose  to  the  extent  of  the  realization 
therefrom  of  a  return  or  reward,  commensurate  with  the  reason- 
able and  just  value  of  sucli  use,  is  an  element  of  "property,  pro]>- 
erty  itself  pro  ianto,  since,  without  the  right  of  such  use,  it 
would  be  wholly  or  partially  valueless,  according  to  the  extent^ 
of  the  restraint  upon  its  use,  deprivation  of  tiie  use  thereof, 
or  denial  of  the  power  to  earn  such  reasonable  and  just  return 
or  reward,  by  the  use  thereof,  in  whole  or  in  part,  without 
compensation  therefor,  amounts  to  such  wrongful  taking  there- 
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of,  and,  therefore,  to  confiscation  within  the  meaning  of  the 

decisions  in  cases  of  this  kind.  To  CMistitute  such  confiscation, 
the  taking  need  not  extend  to  the  corpus  of  the  property  nor 
total  deprivation  of  reward  for  the  use  thereof.  If  the  law  ren- 
ders it  impossible  to  obtain  from  the  use  of  the  property  a 
reasonable  and  fair  return,  it  ie  confiscatory  'in  its  operation 
and  effect,  though  valid  on  its  face.  The  eitent  of  such  de- 
privation is  not  the  test.  Whether  a  statute  is  thus  confiscatory 
does  not  depend  upon  the  amount  it  takes,  in  violation  of  the 
constitution,  or  the  extent  to  which  it  interferes  with  the  right 
of  use  of  property,  guaranteed  by  the  organic  law.  It  is  void, 
if  it  80  takes  any  at  all  or  so  interferes  to  any  extent  whatever. 
It  is  condemned,  not  by  the  extent  of  the  pecuniary  injury 
wrought,  -but  by  its  transgression  of  constitutional  limits,  its 
invasion  of  a  constitutional  right,  as  sacred  to  corporations  as 
to  the  humblest  citizen  of  the  land,  and  justly  so,  for  the  reason, 
among  others,  that  the  property  of  corporations  is  in  fact  the 
property  of  citizens,  and  the  law  cannot  and  ought  not,  in  its 
ultimate  results,  to  favor  one  citizen  or  class  of  citizens  over 
another.  According  to  their  fair  interpretation  and  inevitable 
force  and  effect,  the  following  derisions  undoubtedly  affirm 
these  propositions:  Wilcox  v.  Consolidated  Gas  Co.,  SIS  U,  S. 
19:  E^  po^te  Young,  S(l9  U.  S.  123;  San  Diego  £c.  Co.  v. 
National  City,  174  U.  S.  739;  Same  v.  Jasper,  189  TJ.  S.  439; 
City  of  KnoxvilU  v.  Knoxville  Water  Co..  213  U.  S.  1;  Chicago 
tfe.  Co.  V.  Tompkins.  176  U.  S.  167;  Smytke  v.  Ames,  169  V. 
S.  466;  Covington  £c.  Co.  v.  Sandford,  164  TJ.  S.  578;  St. 
Lotus  i&c.  Co.  V.  Gill,  156  TJ.  S.  649;  Regan  v.  Loan  &  Trust 
Co.,  154  ir.  S.  369:  Chicago  d-c.  Co.  v.  Minnesota,  134  TJ.  S. 
418. 

What  constitutes  a  fair  and  reasonable  return  for  the  use  of 
ini'ested  capital  has  never  been  definitely  settled  by  the  adop- 
tion of  any  particular  standard  for  all  purposes  and  to  govern 
under  all  conditions.  It  seems  to  be  difficult,  if  not  impossible, 
to  lay  down  any  rule  or  principle  that  will  operate  equitably 
and  justly  under  all  circumstances.  Ordinarily,  the  return 
generally  realized  upon  similar  investments  in  the  locality  of 
the  one  under  consideration  is  deemed  fair  and  guaranteed  to 
the  investor,  and  the  estimate  is  based  upon  the  amount  actually 
invested  in  good  faith,  fictitious  valuations,  indicated  by  over 
67  w.  va. 
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iasueB  of  stocks  and  bonclB,  not  representing  actual  money,  being 
rejected.  Smythe  t.  Ames,  169  U.  8.  466,  644;  Covington  £c. 
Co.  V.  Sandford,  164  U.  S.  578;  Dow  v.  Beidelman,  125  U.  S. 
680 ;  Stanislam  County  v.  Canal  and  Irrigation  Co.,  193  U.  S. 
201;  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  347; 
Railroad  Com.  Cases,  116  U.  S.  301'.  The  mere  fact  that  a 
corporation  has  outstanding  bonds  and  stocks  in  large  amounta, 
on  which  the  holders  claim  interest  and  dividends  is  by  no 
means  conclusive  of  the  value  of  the  property  or  the  amount 
actually  invested.  Exorbitant  rates  cannot  be  exacted  from 
the  public  for  the  aole  reason  that  personfi  interested  in  a  corpo- 
ration have  contracted  with  it  and  with  one  another  for  profita, 
in  excess  of  that  which  amounts  to  a  reasonable  and  fair  re- 
turn on  the  money  actually  invested  or  the  equivalent  of  the 
actual  value  of  the  plant.  The  capitalization  or  actual  cost  may 
far  exceed  the  utmost  value  of  the  company's  pro]?erty,  for 
some  reason.  The  plant  may  have'  been  built  at  an  extrava- 
gant and  wasteful  cost,  or  may  not  be  well  adapted  to  the  uses  ' 
for  which  it  was  intended.  Under  exceptional  and  peculiar  cir- 
cumstances, what  would  be  ordinarily  a  reasonable  rate  of  profit 
on  the  entire  investment  is  disallowed,  as  being  more  than  the 
service  is  worth  to  the  public  and  therefore  unjust  to  it.  If,  in 
construction  or  purchase,  more  money  has  been  put  into  a  plant 
than  is  required  for  one  adequate  to  the  demands  of  the  com- 
munity, the  usual  return  on  such  sum  would  be  more  than  the 
service  rendered  the  public  is  worth.  Both  the  public  and  the 
public  service  investor  are  to  be  considered,  and  justice  done 
to  each.  Smythe  v.  Ames,  169  U.  S.  466;  Covington  &c.  Co. 
V.  Sandford,  164  U.  S.  578 ;  San  -Diego  &c.  Co,  v.  Jasper,  189 
U.  S.  439. 

The  result  of  these  and  other  decisions  is  that  almost  every 
case  must  be  dealt  with  in  the  light  of  its  own  peculiar  facts 
and  circumstances,  it  being  impoesible  to  lay  down  any  rule 
for  invariable  application  to  all.  In  respect  to  the  rate  of  com- 
pensation, there  ought  to  be  less  uncertainty,  but  as  to  it  the  cir- 
cumstances of  each  case  seem  to  have  some  bearing,  and,  be- 
sides, what  is  said  on  the  subject  is  often  somewhat  confused 
with  the  discussion  of  the  value.  This  is  especially  true  of 
those  cases  in  which  the  value  of  the  service  to  the  public  is 
discussed.  In  almost  every  case,  it  is  possible  to  begin  the  dis- 
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cussioQ  from  the  atandpoint  of  either  party,  or  to  begin  at  each 
end  and  conclude  in  the  middle.  However,  it  seems  to  be  gen- 
erally held  that,  1°  the  absence,  of  peculiar  and  extraoidiaary 
conditions,  such  as  a  more  costly  plant  than  the  public  service 
of  the  community  requires,  or  the  erection  of  a  plant  at  an 
actual,  though  extravagant,  cost,  or  the  purchase  of  one  at 
an  exorbitant  or  inflated  price,  the  actual  amount  of  money 
invested  is  to  be  taken  as  the  basis  and  upon  this  a  return  must 
be  allowed  equivalent  to  that  which  is  ordinarily  received  in  the 
locality  in  which  the  business  is  done,  upcm  capital  invested  in 
similar  enterprises.  In  addition  to  this,  consideration  must  be 
given  to  the  nature  of  the  investment,  a  higher  rate  being  re- 
garded fls  justified  by  the  risk  incident  to  a  hazardous  invest- 
ment. From  this  it  is  obvious  that  the  courts  have  not,  and 
cannot,  establish  any  particular  rate  for  all. concerns,  all  classes 
of  business  and  all  communities,  as  a  limit  upon  the  powers  of 
the  legislature  to  regulate  it.  To  some  extent,  therefore,  every 
case  must  stand  upon  its  own  circumstances  in  respect  to  the 
rate  to  be  allowed  as  well  as  the  valuation  upon  which  it  is  to 
l)e  calculated,  but  the  rate  is  obviously  affected  in  a  lesser  degree 
by  peculiar  circumstances  than  the  valuation  to  which  it  is  ap- 
plicable. As  we  have  said,  the  courts  do  not  establish  rates,  the 
extent  of  their  power  is  to  nullify  rates,  when  found  to  be  so 
low  as  to  work  confiscation  of  property  or  deprivation  of  the 
equal  protection  of  the  laws.  Wilcox  v.  Gas  Co.,  212. U.  S,  19; 
Knoxville  v.  Water  Co.,  212  TJ.  S.  1;  Stamslavs  County  v. 
Water  Co.,  192  U.  S.  201 ;  Land  iJo.  v.  Jasper,  189  TJ.  S.  439 ; 
Jieagan  v.  Loan  &  Tvvst  Co.,  154  XT.  S.  362. 

Before  discussing  the  allegations  of  the  bill,  charging  con- 
fiscation of  the  complainant's  property,  in  the  sense  hereinbe- 
fore defined,  as  the  result  of  the  operation  of  the  statute,  we 
deem  it  advisable  to  make  some  observations  concerning  the 
practice  in  cases  of  this  peculiar  and  exceptional  class.  The 
effect  of  such  a  suit  is  to  give  the  complainant  immunity  from 
the  penalties  of  the  statute,  as  we  have  already  shown.  Until 
the  suit  is  brought,  it  is  a  railroad  or  other  public  service  cor- 
poration, carrying  passengers  and  freight  or  performing  some 
other  public  service,  and  presumptively  bound  by  the  statute, 
the  penal  clause  as  well  as  the  rate  prescribing  clause.  After 
it  has  obtained  a  standing  in  court,  its  status  is  entirely  differ- 
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ent.  It  is  not  only  a  public  service  corporation,  but  a  litigant, 
contesting  the  validity  of  an  act  of  the  legislature.  In  this 
respect,  it  differa  from  a  litigant  in  an  ordinary  case.  To  ob- 
tain such  great  advantages,  it  ought  to  make  a  strong  case,  by 
the  allegations  of  its  bill,  and  the  salt  ought  to  be  prosecuted 
with  the  utmost  diligence.  It  ought  not  to  be  accorded  such  a 
status  upon  its  mere  request,  nor  entertained  in  court  upon  a 
bill,  setting  up  nothing  more  than  pretexts  as  ground  for  relief. 
It  must  be  a  litigant  in"  good  faith.  As  the  operation  of  the 
statute  is  partially  arrested,  that  is,  to  the  extent  of  the  penalty 
the  suit  should  be  prosecuted  actively  and  diligently.  In  Rail- 
way Co.  V.  Tamphiiu,  ITfi  U.  S.  167,  Mr.  Justice  Brewer  said: 
"It  is  not  a  light  matter  to  interfere  with  the  legislation  of  a 
state  in  respect  to  the  prescribing  of  rates,  nor  a  light  matter 
to  permit  such  legislation  to  wreck  large  property  interests." 
la.  Ex  parte  Yoimg,  209  U.  S.  123,  the  Court  declared  in  effect 
that  injunctions  against  the  enforcement  of  a  state  rate  statute 
should  not  be  granted  except  in  a  case  reasonably  free  from 
doubt.  Of  course  the  general  rules  of  practice  apply  in  such 
cases.  But  they  are  to  be  taken  subject  to  the  principles 
applicable  to  those  cases  in  which  all  knowledge  on  the  subject 
matter  of  the  litigation  is  in  the  poesession  of  the  complain- 
ant. As  in  these  cases,  neither  the  citizen  nor  the  public  offi- 
cers can  have  any  knowledge  of  the  facts  involved,  both  reason 
and  principle  say  (he  complainant,  in  order  to  be  entertained, 
shouldset  forth  the  facts  fully  and  make  a  complete  case  for 
relief  in  its  bill.  See  also  Railroad  Com.  v.  Railtcay  Co.,  170 
Fed.  Rep.  225.  • 

That  the  bill  in  this  case  complies  with  these  requisites  is  not 
seriously,  or  nt  least,  plausibly  or  effectively,  questioned.  No- 
substantial  defect  therein  is  pointed  out.  It  avers  an  actual 
cost  of  transportation  of  pacsengers  in  excess  of  two  cents  per 
mile.  It  shows  the  revenue  from  passenger  traffic,  beginning- 
with  June,  1907,  and  ending  with  April,  1908,  was  $14,566.67 
less  than  for  the  corresponding  period  in  the  previous  year, 
when  the  three  cent  rate  was  in  force,  although  more  passen- 
gers were  carried  in  said  last  period,  and  says  passengers  were- 
carried  at  a  1ob_b  during  both  periods.  It  further  avers  that  the- 
passenger  traffic  would  have  yielded  $56,458.00  more  for  the- 
year  ending  June  30,  1908,  than  for  the  year  ending  June  30,. 
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1907,  if  the  complaiDant  had  been  permitted  to  charge  three 
cents  a  mile.  It  also  shows  that  the  total  net  earnings  of  the 
road  from  both  passenger  and  freight  service,  for  the  year  end- 
ing June  30,  1908,  would  amount  to  $74,238.84,  which  is  less 
than  one  per  cent,  of  the  actual  coat  of  the  railroad,  shown  to 
have  been  $7,561,048.26,  including  an  item  of  $635,305.88, 
designated  "Construction  Interest."  EKhibited  with  the  bill 
are  statements  showing  the  actual  cost  of  the  road,  its  stock 
and  bond  issues,  its  entire  receipts  and  disbursements  and 
groirS  and  net  income  for  the  years  ending  June  30,  1906, 
1907  and  1908,  its  comparative  monthly  passenger  revenue  from 
June,  1906,  to  April,  1907,  inclusive,  under  the  three  cent  rate, 
and  from  June,  1907,  to  April,  1908,  inclusive,  under  the  two 
cent  rate,  and  a  comparative  statement  of  monthly  passenger 
revenue,  showing  what  the  road  would  have  earned  under  the 
three  cent  rate  from  June,  1907,  to  April,  1908,  inclusive,  all 
verified  by  the  oath  of  the  general  auditor  of  the  company;  and 
these  statements  are  in  conformity  with  the  allegations  of  the 
bill.  There  are  only  two  items  in  the  statement  of  expenses  that 
mi^ht  possibly  include  money  that  ought  not  to  be  deducted 
from  the  income  for  the  purposes  of  the  bill.  They  are  the 
items  designated  "Maintenance  of  Way,"  amounting  to  $127,- 
059.01,  and  "Maintenance  of  Equipment,"  amounting  to  $166,- 
207.64.  Under  these  two  headings,  there  might  be  included  the 
cost  of  .improvements  upon  the  road  bed  and  track  and  of  new 
or  additional  rolling  stock.  It  is  easy  to  see  how  a  railroad 
company,  if  permitted  to  include  such  costs  in  what  are  desig- 
nated as  expenses  of  Maintenance  of  Way  and  Maintenance  of 
Equipment,  and  other  improvemeuta,  could  absorb  all,  or  a 
large  portion,  of  its  earnings  in  the  codt  of  betterments  of  its 
property  and  be  in  a  position  in  altnost  any  year  to  say  it  is 
not  earning  a  fair  return  on  its  investment.  The  cost  of  better--.' 
ments  is  obviously  capital  invested,  and,  if  taken  out  of  the 
eamiugs  of  the  road,  ought  to  be  regarded,  for  the  purposes 
of  a  case  of  this  kind,  as  a  part  of  the  net  earnings.  Railroad 
Co.  V.  United  States,  99  U.  S.  402,  420.  It  is  not  properly 
chargeable  to  operating  expenses.  On  the  contrary,  it  is  net 
profit  earned.  Of  course  the  railway  company  may  do  what  it 
pleases  with  its  profits,  but  if  it  sees  fit  to  devote  them  to  the 
improvement  of  its  road,  or  the  huildiaig  of  branch  lines,  instead 
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of  declaring  dividends  or  paying  interest  on  its  indebtednesa. 
it  cannot  be  heard  to  saj  it  has  not  earned  them.  Some  criti- 
cism of  these  two  items  in  the  statement  is  found  in  the  dis-  - 
cussion  of  both  the  bill  and  the  evidence,  but  ve  do  not  think 
the  Court  could  say,  upon  the  demurrer  to  the  bill,  in  view  of 
the  amount  invested,  that  they  are  out  of  proportion.  The 
magnitude  of  the  cost  of  maintaining  a  new  railroad  in  a  moun- 
tainous section  of  the  country,  as  well  as  that  of  maintaining 
the  efficiency  of  rolling  stock,  is  obvious  to  all.  This  railroad 
ii  183  miles  long  and,  exclusive  of  rolling  stock,  cost  something 
over  $5,000,000.00,  while  its  rolling  stock,  owned  and  leased, 
coat  something  over  $1,500,000.00.  For  ten  months  the  cost  of 
Maintenance  of  Way  amounted  to  only  about  two  per  cent,  of  the 
amount  invested  in  the  railroad,  and  of  Maintenance  of  Equip- 
ment to  only  about  eleven  per  cent,  of  the  value  of  the  rolling 
stock.  The  charge  for  general  expenses  ia  comparatively  light, 
being  only  $32,290.11  for  that  time.  It  is  impossible  that 
extravagant  and  disproportionate  sums  could  have  been  paid 
out  of  this  amount  to  general  oflScers  as  salaries  and  in  dis- 
charge of  other  general  expenses. 

The  evidence  does  not  materially  change  the  case  made  by  the 
bill.  The  correctness  of  the  items  we  have  been  discussing 
seems  not  to  have  been  seriously  challenged  by  the  defendants. 
At  any  rate,  it  is  not  successfully  impeached.  Although  the 
defendants  introduce  an  expert  witness  who  examined,  criticised 
and  analyzed  the  statements  exhibited  with  the  bill  and  others 
filed  with  the  depositions  for  the  complainant,  he  did  not  ex- 
press the  opinion  that,  the  charge  for  operating  expenses  was 
excessive  or  that  the  estimate  or  statement  of  the  cost  of  the 
road  was  too  high.  On  the  subject  of  operating  expenses,  he 
said  the  percentage  thereof  to  revenue,  for  all  of  the  roads 
operated  in  the  state  of  Ohio,  aa  shown  Ijy  the  report  of  the 
state  railroad  commissioner  of  that  state,  was  70.  Exclusive 
of  the  earnings  of  the  Davis  Colliery  Company,  which  the 
complainant  holds  under  a  lease,  the  operating  expenses  of  this 
road  are  89  per  cent,  of  its  revenue,  and  including  the  receipts 
from  the  colliery  company,  84  per  cent.  This  is  higher  than  . 
the  percentage  in  the  state  of  Ohio,  but  that  state  is  compara- 
tively level  and  the  percentage  basis  included  all  the  roads  in 
the  state,  the  old  as  well  as  the  new,  and  by  far  the  greater 
67  w.  va. 
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number  were  old  and  established  roads,  and  the  witoeae  admit- 
ted that  conditioiia  obtaining  on  the  Coal  &  Coke  Railroad 
were  not  normal  and  that  conditions  of  that  sort  would  neces- 
sarily make  a  higher  percentage  of  cost  of  operation  to  revenue. 
On  the  subject  of  coat  of  construction,  he  said:  "Of  course 
specific  cases  must  be  treated,  but  nevertheless,  fromi  the  gen- 
eral experience,  there  ia  a  general  figure  which  ia  frequently  ac- 
cepted as  the  cost  for  railroads  having  normal  physical  condi- 
tions to  contend  with  of  from  about  $27,000.00  to  $35,000.00  per 
mile  for  main  line,"  including  average  equipment.  He  then 
found,  from  the  statements  put  in  evidence  by  the  complain- 
ant, that  the  cost  of  this  road,  including  equipment,  was  about 
$40,000.00  per  mile.  In  view  of  tlie  abnormal  conditions  on 
said  railroad,  indicated  by  the  evidence  and  apparently  conceded, 
this  does  not  seem  to  be  an  extravagant  cost  and  the  witness 
did  not  say  it  was. 

The  main  defense  ia  predicated,  not  on  alleged  incorrectness 
of  the  plaintiffs  showing  as  to  the  cost  of  the  road  and  the 
amount  of  its  operating  expenses,  but  on  the  apportionment  of 
common  operating  expenses  between  the  freight  and  passenger 
departments.  That  mad*>  by  the  railway  company,  on  what  is 
known  as  the  "Revenue  Train  Mileage"  basis,  makes  a  far  less 
favorable  showing  for  the  passenger  business  than  the  "Car 
Mileage"  basis,  insisted  upon  by  the  defendant.  The  difference 
is  very  great  and  the  results  contradictory.  From  June,  1906, 
until  May,  1907,  inclusive,  the  passenger  car  miles  amounted  to 
590,553,  and  the  freight  car  miles  to  2,528,295.  From  June 
1907,  until  May,  1908,  inclusive,  the  difference  was  greater.  The 
revenue  train  miles  for  the  first  period  amounted  to  195,721  and 
the  freight  to  153, C49,  and  an  apportionment  of  mixed  train 
mileage  brought  these  figures  up  to  199,777  and  165,834,  re- 
spectively. The  mixed  trains  were  apportioned  on  the  basis  of 
75  per  cent,  for  freight  and  2n  per  cent,  for  passenger.  As 
the  freight  car  mileage  was  more  than  four  times  that  of  the 
passenger  car  mileage,  while  the  passenger  revenue  train 
mileage  exceeded  the  freight  revenue  train  mileage,  it  ia 
obvious  that  an  apportionment  of  expenses  on  the  latter 
basis  would  make  a  much  less  favorable  shovring  for  pas- 
sengers than  an  apportionment  on  the  former  basis,  because 
more  than  half  the  common   operating  expenses  would   have 
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to  be  diarged  againgt  the  passenger  revenue,  while,  on  the  form- 
er basis,  only  about  one-fifth  thereof  would  be  charged  against 
the  passenger  revenue.  On  the  basis  adopted  by  the  complain- 
ant, the  cost  of  earrj'iiig  passengers  has  exceeded  the  revenue 
upon  the  passenger  service.  Two  statements  made  upon  thfi 
basis  adopted  by  the  defendants  show  different  results.  Ac- 
cording to  "Exhibit  C,"  the  net  passenger  earnings  for  the 
year  ending  May  31,  1908,  arc  estimated  to  have  amounted  to 
-$1,632.66.  In  this,  from  13  to  2o  per  cent,  of  the  operating 
expenses  are  charged  to  the  passenger  sen'ice  and  all  the  bal- 
ance to  the  freight  service.  liefendants'  "Kshibit  X.  1,"  made 
up  on  the  same  general  plan,  but  charging  to  the  passenger 
service'  from  13  to  20  per  cent,  shows  net  passenger  earning  for 
the  same  period  amounting  to  $18,624.41.  In  each  case,  the  en- 
tire net  earnings  amount  to  $133,711.05.  Another  statement, 
defendants'  "Exhibit  E."',  made  up  for  tlie  year  ending  May 
31,  1907,  show's  $3,163.75  as  the  net  passenger  earnings  and 
$167,976.46  as  tlie  total  net  earnings.  The  relative  value  of 
the  rolling  stock  used  in  the  two  departnients  of  the  service, 
subject  to  depreciation,  $22G,290.J6  for  passengers  and  $7'92,- 
1C7.46  for  freight,  seems  to  have  been  considered  also  in  making 
this  apportionment.  Hence  two  known  quantities  seem  to  favor, 
white  one  opposes,  it.  The  basis  adopted  by  the  complainant 
seems  to  have  been  used  by  the  Federal  Infei'state  Commerce 
Commission  for  a,  number  of  years  and  tlien  discontinued  with- 
out the  adoption  of  any  other,  for  tiie  reason  that  it  is  not,  under 
all  circumstances,  to  be  relied  upon  as  producing  just  results; 
but  this  does  not  argue  that  the  other  would,  or  will  be  adopted, 
Fortunately  for  us,  however,  it  is  unnecessary  to  adopt  either  for 
the  purposes  of  this  ease,  as  will  be  shown;  but  it  seems  to  us 
all  the  facts  disclosed  should  be  considered  and  each  case  must 
stand,  to  some  e.vtent,  upon  its  own  facts  and  circum stances. 

Xone  of  these  statements  include  any  dividends  on  stock  or 
interest  on  bonds.  No  payment  of  either  dividends  or  interest 
is  sliown  by  the  statement  of  expenses  paid,  but  the  record 
shows  a  statement  of  tlie  amount  necessary  to  cover  interest, 
which  is  commented  upon  in  the  briefs  as  being  unreasonable, 
but,  as  it  has  not  been  paid,  it  has  no  material  bearing  upon  the 
issue.  The  total  net  earnings,  amounting  to  $133,711.05,  there- 
fore, constitute  the  entire  fund  to  whicli  the  stockholders  and 
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bond  holders  may  resort  for  profit  on  their  isvestmenta.  Ac- 
cording to  the  moat  favorable  estimate;  -  this  would  give  a  return 
of  less  than  two  and  one-half  per  cent,  on  the  money  actually 
invested  in  the  purchase  and  construction  of  the  road,  without 
an  allowance  of  interest  on  the  money  invested  during  the  con- 
struction period. 

The  apportionment  of  operating  expenses,  on  the  hasia  of 
car  mileage,  was  adopted  by  the  defendants  as  a  means  of  show- 
ing earnings  on  passenger  traffic  in  excess  of  the  cost  thereof, 
under  the  impression  that  the  disclosure  of  any  profit  at  all 
on  that  branch  of  the  complainant's  traffic  would  defeat  this 
bill.  If  it  is  a  correct  basis  and  the  legal  proposition  assumed 
is  sound,  such  must  be  the  result,  but,  if  the  legal  proposition 
is  unsound,  the  result  does  not  follow.  Eelief  sought  by  the 
bill  is  not  based  solely  upon  the  loss  sustained  in  the  carrying 
of  passengers.  It  charges  lack  of  reasonable  compensation  on  its 
entire  traffic,  both  freight  and  passenger,  due,  in  part,  to  the 
limitation  imposed  by  the  statute  upon  charges  for  carrying 
passengers.  The  question  arising  upon  this  charge  is,  whether 
less  than  two  and  one-half  per  cent.,  assuming  the  correctness 
of  the  calculations  df  defendanfs  expert  witness,  ia  reasonable 
compensation.  If  it  is  unreasonably  low,  the  deficiency  has 
been,  in  part,  produced  by  this  statute,  for  the  railroad  com- , 
pany  would  have  earned  more  money  on  the  carriage  of  pas- 
sengers, but  for  its  interference.  In  KaUway  Co.  v  Day,  35 
Fed.  Eep.  866,  decided  July  27,  1888,  Mr.  Justice  Brewer 
aaid:  "The  rule,  therefore,  to  be  laid  down  is  this:  That 
where  the  proposed  rate  will  give  some  compensation,  how- 
ever small,  to  the  owners  of  the  railroad  property,  the  courts 
have  no  power  to  interfere.  Appeal  must  then  be  made  to 
the  legislature  and  the  people.  But  where  the  rates  pre- 
scribed will  not  pay  some  compensation  to  the  owners,  then 
it  is  the  duty  of  the  courts  to  interfere,  and  protect  the  com- 
panies from  such  rates.  Compensation  implies  three  things: 
Payment  of  cost  of  service,  interest  on  bonds,  and  then  some 
dividends."  In  ascertaining  the  meaning  of  the  court  in  that 
case,  all  of  this  language  must  be  considered.  While  it  says 
the  courts  have  no  power  to  interfere  as  long  as  some  com- 
pensation is  allowed,  it  does  not  mean  that  only  the  cost  of 
transportation  and  some  additional  compensation  are  to  be 
67  w.  Va. 


oyn 


198  Railway  Co.  ti.  Conlei  and  Avis.     [Mar.  1910, 

allowed  and  nothing  more.  The  compensation  referred  to  here 
meane  dividends,  for  ho  proceeds  to  say  that  compensation 
implies  payment  of  cost  of  service,  interest  on  bonds  and 
then  some  dividends.  Proceeding  further,  this  eminent  Judge 
said:  "The  obligation  of  the  carrier  to  the  passenger  and  the 
shipper  requires  all  these.  They  are  not  matters  which  the 
carrier  can  dispense  with,  or  matters  whose  cost  can  by  them 
be  fixed.  They  may  not  employ  poor  engineers,  whose  wages 
wouldbe  low,  but  must  employ  competent  engineers,  and  pay 
the  price  needed  to  obtain  them.  The  same  rule  obtains  as 
to  engines,  machinery,  road  bed,  etc.,  and  it  may  be  doubted 
whether  even  the  legislature,  with  all  its  power  is  competent 
to  relieve  railroad  companies,  whose  means  of  transportation 
are  attended  with  so  much  danger,  from  the  full  performance 
of  this  obligation  to  the  public.  The  fixed  charges  are  the  in- 
terest on  the  bonds.  This  must  be  paid  for  otherwise  fore- 
closure would  follow,  and  the  interest  of  the  mortgagor  swept 
out  of  existence.  The  property  of  the  stockholders  cannot  be 
destroyed  any  more  than  the  property  of  the  bond  holders. 
Each  has  a  fixed  vested  interest,  which  cannot  be  taken  away." 
Now,  the  application  of  the  whole  of  this  rule,  not  merely  a 
single  phrase  or  sentence  thereof,  emphatically  condemns  the 
contention  of  the  defendants.  The  cost  of  this  road  was  cer- 
tainly more  than  ?6,000,000.00.  The  interest  on  that  sum  at 
six  per  cent,  would  be  $360,000.00,  and,  at  five  per  cent,, 
$300,000.00.  Bonds  and  stocks  are  outstanding  against  it 
for  a  great  deal  more  than  $6,000,000.00.  The  net  earnings 
are  not  sufficient  to  pay  one-half  of  the  interest  on  the  actual 
cost  of  the  railroad.  Literally  applied,  the  language  of  Mr. 
Justice  Brewer  would  permit  the  earning  of  enough  money  to 
pay  the  interest  on  the  entire  cost  of  the  road,  if  it  were  repre- 
sented by  bonds.  Can  it  make  any  possible  difference  that  the 
investment  is  represented  in  other  forms  of  security?  We  see 
no  reason  why  it  should.  Some  of  the  cost  of  this  railroad  ia 
represented  by  bonds.  The  language  of  Mr.  Justice  Brewer 
must  be  considered  in  the  light  of  the  facts  disclosed  by  the 
caae  in  which  it  was  used.  The  cost  of  the  road  was  largely 
represented  hy  bond  issues  in  that  instance.  While  he  makes 
a  distinction  between  mortagagees  and  stockholders,  his  lan- 
guage is  not  to  be  interpreted  as  indicating  that  a  reasonable 
67  w.  Va. 
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retura  on  the  money  inveBted  is  not  guaranteed.  But  if  it 
could  be,  later  decisions  of  the  Supreme  Court  of  the  United 
States  gay  a  fair  return  on  the  iDTestmeut  must  be  allowed.  In 
Smythe  v.  Ames,  169  U.  S.  466,  Mr.  Justice  Harlan  said: 
"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth." 
This  was  also  held  in  Land  Co.  v  National  City,  174  TJ.  S. 
739,  and  Land  Co.  v.  Jasper,  189  U.  S.  439.  In  Wilcox  v. 
Oas  Co.,  212  TJ,  S.  19,  Mr.  Justice  Peckham  said:  "Of  course, 
there  is  always  a  point  below  which  a  rate  could  not  be  reduced 
and  at  the  same  time  permit  the  proper  return  on  the  value 
of  the  property,  but  it  is  equally  true  that  a  reduction  in  rate 
will  not  always  reduce  the  net  earnings."  Again,  he  said : 
'Taking  all  facts  into  consideration,  we  concur  with  the  court 
below  on  this  question,  and  think  complainant  is  entitled  to 
six  per  cent,  on  the  fair  value  of  its  property  devoted  to  the 
public  use,  •  "  "  It  may  be,  as  already  suggested,  that  in 
many  cases  the  rates  objected  to  might  be  so  low  that  there 
could  be  no  reasonable  doubt  of  their  inadequacy  upon  any 
fair  estimate  of  the  value  of  the  property.  In  such  event  the 
enforcement  of  the  rates  should  be  enjoined  even  in  a  case 
where  the  value  of  the  property  depends  upon  the  value  to  be 
assigned  to  real  estate  by  the  evidence  of  experts."  All  of  this 
comes  back  to  the  doctrine  expressed  in  the  original  and  lead- 
ing case  on  the  subject,  Munn  v.  Illinois,  94  U.  S,  113,  and  the 
English  principles  and  precedents  upon  which  it  is  founded. 
The  state  only  intervenes  to  prohibit  arbitrary,  excessive  and 
Hnreasonable  charges  for  public  services.  Private  property, 
used  for  public  purposes,  becomes  affected  with  a  public  in- 
terest. The  owner  thereof  grants  to  the  public  an  interest 
in  its  use.  But  it  does  not  cease  to  he  private  property,  nor 
has  the  state  any  power  of  limitation  upon  the  rates  to  be 
charged  beyond"  that  of  preventing  them  from  becoming  un- 
reasonable and  unjust.  Private  property  is  devoted  to  public 
uses  by  the  permission  and  upon  the  invitation  of  the  state. 
Such  use  may  be  prohibited,  no  doubt,  but  to  permit  the  legis- 
lature to  either  destroy  the  property  or  deprive  the  owner  of 
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hig  interest  therein,  directly  or  indirectly,  would  be  a  viola- 
tioD  or  an  evasion  of  the  constitutional  guarantie.s,  inhibiting 
the  taking  of  private  property  for  public  use  without  com- 
pensation and  deprivation  thereof  without  due  process  of  law. 
Thig  right  to  a  fair  return  for  the  use  of  invested  capital, 
such  as  is  generally  realized  in  a  community  in  which  the  en- 
terprise is  located,  ia  qualified,  as  we  have  shown,  by  unusual 
and  abnormal  conditions  when  they  exist,  such  as  over  capital- 
ization or  a  more  costly  plant  than  the  public  service  justifies. 
None  of  these  cireumetancee  are  present  in  this  ease.  It  is 
not  shown  that  the  railroad  has  any  fictitious  value  upon 
which  it  asks  a  return.  There  is  a  large  capitalization  in  the 
form  of  Btocks  and  bonds,  but  that  is  not  .made  the  basis  of 
this  application  for  relief.  Nor  has  it  been  shown  that  the 
road  and  its  equipment  are  in  any  respect  beyond  the  require- 
ments of  the  public  service.  The  only  circumstance  of  this 
kind  urged,  in  justification  of  the  low  rate,  is  the  uewnese  of 
the  road.  In  thig  connection,  it  is  said  the  builders  could 
not  have  expected  the  usual  return  upon  their  investment 
within  so  short  a  period  of  time,  and  must  have  been  looking 
to  the  future  for  a  return  sufficiently  large  to  reimburse  them 
for  the  losses  to  be  sustained  during  the  first  few  j-ears  of 
operation.  We  do  not  regard  this  view  as  being  well  founded. 
They  have  no  assurance  of  returns  in  the  future,  in  excess  of 
a  fair  return  on  their  money  for  each  future  year.  Should 
the  legislature  see  fit  to  intervene,  on  behalf  of  the  public, 
future  rates  may  be  held  down  to  a  fair  annual  retufn,  ^o 
as  to  prevent  any  reimbursement  for  past  losses.  In  our 
opinion,  the  railroad  company  has  the  right  to  earn  reason- 
able compensation  for  the  use  of  its  property  now,  if 
it  can  do  so  without  imposing  unreasonable  rates  on 
the  public,  rates  disproportionate  to  the  value  of  Uie 
service  rendered.  In  this  connection,  we  deem  it  just 
to  say  that  the  service  of  this  railroad  may  be  worth  more  to 
the  traveling  public  and  especially  to  the  people  living  aloiijz 
its  line,  under  the  circumstances,  than  the  service  of  somi? 
other  railroad,  differently  situated.  The  building  thereof  en- 
abled them  to  travel  to,  from  and  through,  the  section  of 
country,  traversed  by  it  much  more  cheaply  than  they  couM 
otherwise  have  done.     The  'railroad  has  displaced  the  horse. 
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carriage  and  wagon  and  greatly  reduced  the  expense  of  travel 
and  tranBportatioQ,  as  well  ae  contributed  to  the  convenience  of 
the  people  and  added  value  to  all  the  property  of  that  part  of  the 
state.  This,  it  seems  to  us,  is  a  circumstance  that  ought  to 
weigh  heavily  on  the  question,  whether  a  particular  rate  is 
just  to  the  public  as  well  as  fair  to  the  carrier.  We  hold,  there- 
fore, that  the  newness  of  this  road  is  not  a  circumstance  justi- 
fying reduction  of  the  rate  below  what  will  produce  a  reason- 
able compensation  for  the  use  of  the  money  invested. 

This  being  true  and  the  complainant  having  earned  practically 
nothing  on  its  passenger  traffic,  above  cost  of  transportation,* 
and  less  than  two  and  one-half  per  cent,  of  its  investment  on 
its  entire  traffic,  and  it  further  appearing  that  larger  earnings 
from  passenger  traffic  would  have  been  realized,  but  for  the  opera- 
tion of  this  statute,  we  are  clearly  of  the  opinion  that  it  is  con- 
fiscatory in  its  effect  upon  this  railroad.  On  the  basis  of  ap- 
portionment adopted  by  the  complainant,  which  seems  to  be 
better  sustained  than  that  of  the  defendants,  there  has  been  an 
actual  loss  on  the  passenger  traffic.  One  statement  of  the  de- 
fendants shows  a  mere  bagatelle  of  profit,  $1,633.66.  This 
is  the  best  showing  that  can  be  made  in  favor  of  the  statute. 
The  other  one  is  manifestly  unfair  and  unjust. 

Having  concluded,  as  above  indicated,  that  the  act  of  1907, 
limiting  passenger  fares  on  complainant's  railroad  lo  two  cents 
a  mile,  is  unconstitutional  in  its  operation  and  effect  upon 
said  company,  because  it  reduces,  or  compulsorily  contributes 
to  the  reduction  of,  the  net  earnings  below  the  point  of  reason- 
able remuneration,  it  becomes  necessary  to  determine  what 
shall  be  the  final  disposition  of  the  ease.  Shall  the  decree, 
as  pronounced  in  the  court  below,  based  upon  the  assumption 
.  of  total  invalidity,  enjoining  enforcement  of  the  act  uncon- 
ditionally and  without  limitation  as  to  time,  be  afiirmed,  or 
should  it  be  so  modified  as  to  give  leave  to  the  defendants 
and  their  successors  iu  office  to  move  for  a  vacation  thereof, 
in  case  it  shall  happen,  at  any  time  in  the  future,  or  even 
now,  that  the  earnings  will  be  sufficient,  under  the  operation 
of  this  act,  to  amount  to  reasonable  and  just  compensation? 
If  the  latter  course  is  justified  by  the  general  principles  of 
equity  procedure,  it  becomes  necessary  to  inquire  whether  the 
defendants,  on  the  happening  of  such  an  event,  have  any  in,- 
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terest  in  the  matter  in  controveray,  for,  without  an  interest 
or  right  of  some  sort,  they  have  no  Btanding  in  court,  justi- 
fying a  request  for  relief.  We  have  seen  that,  for  the  pur- 
poses of  this  case,  they  are  not  repieeentatiTes  of  the  state, 
as  long  as  the  statute  ia  nnconstitutional,  for,  in  attempting 
to  enforce  it,  tb^  are  acting  without  authority  of  the  state. 
But  it  does  not  follow  that,  under  different  conditions,  making 
the  act  valid  in  its  operation,  they  would  not  have  the  right 
to  sue  or  otherwise  proceed.  They  then  become  vested  with 
authority.  They  then  repreaent  the  state  and  their  acts  are 
not  unlawful.  Moreover,  the  right  of  the  state  to  sue  is  not 
impeded  or  obstructed  by  any  constitutional  inhibition.  Only 
suits  against  the  state  are  prohibited.  Hence,  we  think  there 
is  no  impediment  to  such  action  on  the  part  of  the  defend- 
ants, either  statutory  or  constitutional,  if  they  should  see  fit 
to  ask  a  vacation  of  this  decree,  nor  is  there  any  reason  why 
it  should  not  be  vacated,  if  it  shall  appear  that  the  act  is  no 
longer  confiscatory  in  its  operation  and  effect.  On  the  ques- 
tion of  procedure,  we  are  not  without  precedent.  In  Robinson 
V.  Edgell,  57  W.  Va,  157,  the  purpose  of  the  suit  was  en- 
forcement of  a  covenant,  restricting  the  use  of  real  property, 
and  the  relief  asked  was  granted,  but,  on  the  subject  of  future 
rights,  we  said :  "The  injunction  will  he  perpetuated  sub- 
ject to  the  right,  in  the  defendants  and  their  assigns,  to  have 
the  'same  hereafter  dissolved  for  any  sufficient  cause  that  may 
be  shown.  As  has  been  stated,  the  jurisdiction  invoked  is 
purely  equitable  and  discretionary  and  its  exercise  will  extend 
no  further  than  equity,  conscience  and  justice  demand.  There- 
fore, the  condition  is  put  into  the  decree  so  that,  iii  the  event 
of  such  changes  in  the  future,  or  such  conduct  on  the  part 
of  the  grantor  and  those  claiming  under  him,  as  would  make 
the  burden  of  the  restriction  inequitable  and  oppressive  the 
coercive  power  of  the  court  may  be  withdrawn  and  the  partira 
left  to  the  pursuit  of  such  legal  remedies  as  they  may  have." 
See  also  Winnepasauke  Ass'n  v,  Oordon,  63  N.  H.  505.  In 
the  leading  ease  of  Smith  v.  Ames,  169  U.  S.  466,  the  action 
of  the  circuit  court,  in  providing,  in  its  final  decree,  that 
the  defendants  might,'  "When  the  circumstances  have  changed 
Fo  that  the  rates  fixed  in  the  said  act  of  1893  shall  yield 
to  the  said  companies  reasonable  compensation  for  the  services 
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aforesaid,"  apply  to  the  court,  by  bill  or  otherwise  aa  they 
might  be  advised,  for  a  further  order  in  that  behalf,  was  ap- 
proved by  the  Snpreroe  Court,  and  that  court  suid  it  would 
be  the  duty  of  tb^  lower  court,  in  that  event,  to  discharge  the 
injunction  and  make  any  order  necessary  to  remove  any  ob- 
struction placed  in  the  way  of  the  enforcement  of  the  statute 
by  the  decrees  appealed  from. 

The  error  of  the  trial  court,  in  failing  to  make  this  pro- 
vision, results,  as  we  have  indicated  from  its  erroneous  con- 
clusion, concerning  the  character  of  the  statute  as  disclosed 
by  its  terms.  Declaring  it  unconstitutional  on  its  face,  the 
decree  perpetually  enjoined  and  restrained  the  defendants  from 
enforcing  said  act  against  the  complainant,  its  officers,  agents 
and  servants  and  from  prosecuting,  or  attempting  to  prosecute, 
indictments  against  it,  as  well  as  all  civil  and  other  criminal 
proceedings  for  violation  of  the  act.  The  two  parts  are  con- 
sistent but  the  premise  for  the  second  partially  fails.  It  also 
enjoined  all  other  persons  from  like  proceedings,  though  the 
attorney  general  and  prosecuting  attorney  of  Kanawha  county 
were  the  only  persons  made  defendants  to  the  bill.  It  should 
have  been  limited  to  the  defendants,  since  no  other  persons 
were  parties  or  in  anywise  bound  by  the  decree.  It  should 
also  have  saved  to  the  defendants  the  right  to  move,  at  any 
time,  for  a  vacation  thereof  and  to .  have  the  same  vacated, 
whenever  it  shall  be  made  to.  appear  that  the  act  is  no  longer  -^ 
confiscatory  in  its  operation.  In  so  far  as  it  declares  the 
statute  void  on  its  face  and  purports  to  enjoin  persons  not 
parties  to  the  suit,  it  will  be  reversed  and  annulled.  In  so  far 
as  it  declares  the  statute  confiscatory  in  its  operation  and 
effect,  as  applied  to  the  complainant,  and  enjoins  the  defend- 
ants from  proceeding  against  it  and  allows  coats  against  them, 
it  will  be  modified  by  the  insertion  of  a  clause,  saving  to  the 
defendants  and  their  successors  in  office  the  right  to  institute, 
in  the  circuit  coUrt  of  Kanawha  county,  at  any  time,  any 
proper  proceeding  for  vacation  thereof,  and,  as  so  modified, 
this  portian  of  it  will  be  affirmed;  all  of  which  will  be  certified 
to  the  circuit  court  of  Kanawha  county. 

The   appellants  will  be   allowed  costs  here.     In   the  court 
below,  the  statute  was  held  toid  on  its  face  and  the  injunc- 
tion accordingly  made  perpetual.     In  these  respects,  we  have 
«  w.  Va. 
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altered  the  decree  bo  aa  to  bring  forth  vastly  different  results. 
Hence,  the  appellants  substantially  prevail  in  this  Court. 

Reversed  in  part,  Afflrmed  in  part,  and  Modified. 

Robinson,  President: 

The  act  is  constitutional  as  to  every  railroad  that  may  earn 
a  just  return  under  it.  The  conclusions  announced  in  the 
opinion  of  Judge  Popfenbabgee  have  my  concurrence. 

Brannon,  Judge: 

I  concur  in  the  decree  holding  the  act,  in  its  application  to  tlie 
Coal  &  Coke  Railway  Company,  unconstitutional  as  confiscatory 
in  limiting  the  rate  so  low  as  not  to  allow  a  fair  return  on  the 
coat  of  the  railroad,  the  capital  invested  in  it.  But  I  do  not 
agree  to  all  of  the  foregoing  opinion.  Upon  the  question 
whether  the  act  is  violative  of  the  Fourteenth  Amendment  this 
Court  must  follow  the  national  Supreme  Court.  That  court 
has  settled  it  that  where  the  penalties  for  violation  of  a  rate  act 
are  bo  severe  that  they  intimidate  the  railroad  company  from 
appealing  to  the  courts  for  relief,  from  fear  of  ruin,  from  mul- 
tiplied .penalties  pending  litigation  to  test  the  act,  it  deprives 
the  company  of  property  without  due  process  of  law,  and  denies 
the  equal  protection  of  the  law  by  shutting  them  out  from  the 
courts.  Ex  parte  Young,  209  U.  S.  123;  Wilcox  v. 
Consol.  Gas  Co.,  212  Id.  19;  Beale  &  Wyman  Rate  Regu., 
sections  351,  383.  Kow,  let  a  school  boy  take  pencil  and  slate, 
and  he  will  tell  us  what  the  total  penalties  would  come  to 
against  this  railroad  company  in  only  a  few  months  litigation  at 
$50  for  each  ticket.  His  figures  would  show  ruin,  bankruptcy, 
confiscation,  to  the  company.  But  the  act  allows  any  penalty 
up  to  $500  per  passenger.  What  the  total  at  $100?  At  $150? 
At  $200?  Colossal  wreck!  This  shows  the  penalty  section 
void  under  the  Fourteenth  Amendment,  by  those  cases.  The 
same  line  of  reasoning  would  say  that  it  violates  the  state  con- 
stitution, article  3,  section  10,  that  no  person  shell  be  deprived 
of  property  without  due  process  of  law.  Then  there  is  section 
5,  same  article,  "excessive  fines  shall  not  be  imposed".  To 
think  of  a  fine  of  $500  for  an  overcharge  of  a  few  cents  for  a 
passage  ticket.     To  think  of  multitudes  of  fines  being  imposed. 
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An  ordinary  offender  may  incur  one  or  two  or  three  or  b  half 
dozen  penalties;  he  can  quit;  but  a  railroad  company  must  go 
on  to  save  its  charter  from  non-user,  and  save  it  from  suit  after 
suit  for  failure  to  carry,  and  perform  its  public  duty,  and  every 
hour  of  its  performance  of  duty  but  piles  higher  the  mountain 
of  its  penalties.  The  fines  are  exceasive  when  we  reflect  that 
they  must  be  innumerable,  wholly  incommensurate  with  the  of- 
fence. So,  I  regard  the  statute  on  its  face  void  as  to  the  penalty 
section.  We  take  judicial  notice  that  thousands  of  penalties 
will  be  incurred  in  a  few  weeks.  But  this. penalty  section  3  is 
distinct  from  section  1;  and  I  would  hold  section  1  fixing  two 
cents  per  mile  as  valid  as  far  as  iU  face  is  concerned,  and  sec- 
tion 3  void.  True,  that  leaves  the  act  without  penalty;  but  the 
company  would  be  liable  to  repay  overcharges,  thus  leaving  a 
means  of  enforcing,  as  in  many  other  cases,  by  action.  I  have 
no  doubt  that  an  act  containing  reasonable,  fair  penalty  would 
be  good.  The  Supreme  Court  of  the  Vnited  States  took  this. 
course  in  the  case  of  an  act  before'  it  holding  the  penalty  en- 
acted void,  leaving  the  rate  enactment  stand.  Wilcox  v.  Con- 
sol.  Gas  Co.,  213  TJ.  S.  19.  Courts  often  hold  a  part  of  an  act  " 
void,  leaving  the  balance  to  operate,  if  its  provisions  are  sever- 
able. C.  d-  0.  R.  Co.  V.  Miller,  19  W.  Va.  408;  State  v.  King, 
63  Id.  546,  pt.  24.  I  decline  to  hold  the  act  entirely  void. 
Beyond  question  it  is  void  under  Ex  parte  Young,  309  U,  S. 
123,  unless  the  proviso  or  exception  adopted  by  the  majority 
stand  on  solid  ground.  As  I  cannot  thus  sustain  the  act,  I 
adopt  the  course  of  the  United  States  Supreme  Court,  and  hold 
only  the  drastic,  severe  penalty  clause  void  on  its  face.  I  main- 
tain the  state  power  to  regulate  rates,  and  enforce  them  by  rea- 
sonable penalty.  I  think  no  court  would  deny  this  power  to  the 
state  for  the  public  weal.  Federal  cases  like'Sm-y(/t  v.  Amee, 
169  U.  S.  466,  and  Mvna  v.  lUitwis,  94  Id.  127,  and  Chicago 
*6e.  v.  Grand  Trunk  Co.,  143  Id.  339,  assert  this  power  in  the 
state.  This  Court  has  sustained  this  power.  IP.  Va.  Transpor- 
taiion  Co.  v.  Railroad,  25  W.  Va.  324.  I  can  see  no  other  way 
of  avoiding  impeachment  of  the  act  eseept  by  the  elimination  of 
the  separate  penalty  section.  The  above  opinion  by  Judge  Pof- 
FENBAROER  avoids  thjs  fact  of  unconstitutionality  by  emasculat- 
ing the  statute  of  all  force  pending  litigation,  however  long 
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continued.  This  would  relieve  the  railroad  company  from  civil 
and  penal  liability.  I  am  unable  to  see  any  authority  in  thia 
Court  to  euBpend  the  operation  of  the  act  pending  litigation. 
Even  if  the  act  after  years  should  be  sustained,  still  there  is 
no  liability  to  penalty  or  civil  suit  by  passengers.  In  the  in- 
terim the  statute  is  a  blank.  Is  it  anything  but  judicial  legis- 
lation? The  constitution  imperatively  saya — I  say  the  consti- 
tution— says  this  act  shall  be  in  force  ninety  days  after  its  pas- 
sage; but  this  Court  avoids  the  imputation  of  voidnesa  based  on 
supreme  court  opinions,  by  putting  in  a  proviso  to  this  effect: 
"Provided,  that  if  any  railroad  company  shall  go  to  a  court  to 
test  the  validity  of  this  act,  this  act  shall  be  suspended  in  opera- 
tion until  the  termination  of  litigation  involving  it,  and  until 
then  no  penalty  shall  be  incurred  under  this  act".  The  legisla- 
ture made  no  such  provision.  It  seems  to  me  that  the  contest- 
ing railroad  company  has  right  to  judgment  on  the  act  as  it  is, 
has  right  to  relief  on  the  act  as  it  is.  The  letter  of  the  act  is 
plain.  The  constitution  puts  it  in  force  at  ninety  days  after  it 
is  passed. 

I  cannot  concur  in  the  construction  of  the  proviso  as  to  the 
union  of  railroads  under  fifty  miles  in  length  in  the  above  opin- 
ion. It  seems  to  me  to  render  that  proviso  inoperative,  and 
to  be  against  the  letter  and  plain  meaning  of  its  words;  but  I 
shall  not  discuss  this  matter.  I  think  one  road  of  less  than  fifty 
miles  may  lease  another,  though  they  make  over  fifty  miles  to- 
gether. A  lease,  after  this  consolidation,  of  a  third  might 
change  it.  I  do  not  think  it  necessary  to  do  so,  as 
I  do  not  think  this  proviso  an  arbitrary  discrimina- 
tion denying  equal  protection  of  the  law.  I  admit  that  the 
question  is  grave  and  nice;  but  I  must  remember  the  rule  uni- 
versally applied,  that  courts  never  hold  an  act  void  as  repugnant 
to  the  constitution  unless  such  decision  is  unavoidable.  I  am  in- 
clined to  think  this  discrimination  is  within  the  power  of  the 
state  under  the  Fourteenth  Amendment;  but  let  that  be  as  it 
may,  in  doubt  I  would  refuse  to  overthrow  the  act  under  this 
head. 

As  I  have  said  at  the  outset  I  agree  to  hold  the  act  as  con- 
fiscatory as  applied  to  this  railroad,  neither  section  enforceablp 
It  appears  that  the  rate  forbids  the  railroad  from  earning  a  fair 
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and  reasonable  return  and  is  therefore  confiscatory.  Aa  this  ap- 
pears taking  the  whole  earnings,  passenger  and  freight,  tha 
court  has  concluded  not  to  pass  on  the  question  whether  in  eati- 
mating  earnings  as  compared  with  capital  invested,  we  must 
consider  both  passenger  and  freight  earnings,  it  not  being  nec- 
essary for  decision.  I  have  not  closely  examined,  this  question, 
under  these  circumstances,  but  I  incline  to  the  opinion  that  both 
must  be  taken  into  consideration. 

Being  of  opinion  that  the  penalty  section  is  void,  and  this 
suit  being  an  injunction  to  prevent  prosecution  under  it  only,  I 
would  sustain  the  injunction.  I  would  sustain  it  also  because, 
as  applied  to  this  particular  railroad,  it  is  confiscatory.  If  tfie 
act  had  reasonable  penaltiea,  I  would  regard  the  penalties  valid 
and  enforceable,  and  overcharges  recoverable  by  civil  action, 
against  a  railroad  company  earning  a  fair  return.  Aa  it  is, 
it  is  civilly  enforceable  against  such  companies.  And  it  will  be 
civilly  enforceable  against  this  company  when  its  earnings  war- 
rant it;  but  I  do  not  believe  it  is  penally  enforceable. 

Miller,  Judge,    (concurring)  : 

I  concur  in  the  conclusions  reached  on  all  points  covered 
by  the  syllabus.  The  question  on  which  I  have  had  the  great- 
est difficulty  is  covered  by  points  25  to  31,  inclusive,  of  the 
syllabus.  I  am  thoroughly  satisfied  now  that  the  fines  and 
penalties  imposed  by  section  2  of  the  Act  of  1907,  when  wil- 
fully incurred,  are  not  bo  excessive  as  to  be  void,  either  under 
the  Federal  constitution,  or  the  provisions  of  our  State  con- 
stitution against  the  imposition  of  "excessive  fines,"  and  "cruel 
and  inhuman  punishment."  They  are  not  out  of  proportion 
to  fines  imposed  for  violations  of  many  other  statutes.  The 
statute  which  the  Act  of  1907  repealed  in  part  imposed  a  fine 
of  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars  for  each  offense.  Besides,  from  1873  to  1879  the 
statute  gave  right  of  action  in  favor  of  the  aggrieved  party  for 
five  hundred  dollars,  with  costs  and  a  reasonable  attorney's 
fee,  this  provision  having  in  the  latter  year  been  repealed. 
Grant  v.  B.  &  0.  E.  R.  Co.,  66  W.  Va.  175.  These  fines  were 
never  regarded  excessive,  and  no  railroad  ever  suffered  from 
them  by  reason  of  mistake  or  otherwise.     Other  instances  of 
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fines  not  regarded  excessive  are  as  follows :  Section  47,  chapter 
Z,  Code  1906,  for  breach  of  the  peace  and  disorder  at  the  polls, 
not  less  than  one  hundred  nor  more  than  five  hundred  dollars; 
Beetion  4,  chapter  5,  Code  1906,  commissioners  and  clerks  of 
elections,  for  certifying  false  returns,  not  less  than  one  nor 
more  than  two  years  in  the  penitentiary;  section  121,  chapter 
29,  Code  1906,  for  making  false  entries  by  assessors  or  clerks, 
ihree  hundred  dollars;  section  3,  chapter  32,  Code  1906,  for 
selling  intoxicating  liquors  without  license,  for  first  offense 
not  less  than  twenty  five  nor  more  than  two  hundred  dollars, 
and  not  less'  than  two  nor  more  than  six  months  in  jail; 
for  second  offense,  confinement  in  the  penitentiary  for  one 
year,  or  in  the  discretion  of  the  jary,  not  over  one  hundred 
dollars  and  imprisonment  in  the  county  jail  not  less  than 
sis  nor  more  than  twelve  months;  section  5,  chapter  32, 
Code  1906,  illegal  sales  by  druggists,  not  less  than  fifty  nor 
more  than  two'  hundred  dollars,  and  for  second  conviction, 
not  less  than  one  hundred  nor  more  tiian  five  hundred  dollars, 
and  in  the,  discretion  of  the  court  imprisonment  in  the 
county  jail  not  less  than  thirty  nor  more  than  ninety  days; 
section  123.  chapter  32,  Code  1906,  upon  corporations  for 
failure  to  pay  land  tax,  not  less  than  twenty  five  nor  more 
than  five  hundred  dollars;  and,  section  136  of  the  same  chapter, 
for  doing  business  after  being  proclaimed  delinquent  by  the 
Governor,  imprisonment  in  the  county  jail  not  exceeding  one 
year  and  a  iine  not  exceeding  one  thousand  dollars;  section 
61,  chapter  54,  Code  1906,  against  an  engineer  or  fireman 
for  failure  to  blow  the  whistle  or  ring  the  bell  when  approach- 
ing a  crossing,  not  exceeding  one  hundred  dollars.  And  it  will 
he  found  that  the  penalties  imposed  for  violations  of  similar 
statutes  of  other  states  regulating  railroad  rates  are  much 
higher  than  those  imposed  by  our  statute.  Having  given  the 
construction  we  have  to  the  Act  of  1907,  what  good  reason 
can  be  given  for  holding  it  in  conflict  either  with  the  federal 
constitution  or  with  sections  5  and  10  of  Article  3  of  our  state 
constitution?     I  can  perceive  none. 

It  can  not  be  assumed  that  the  statute  will  be  wilfully  violated, 
and  the  penalties  so  successively  incurred  as  to  become  con- 
fipcatory  of  the  property  of  the  offending  railroad.  The  statute 
can  be  condemned  only  because  it  imposes  upon  railroad  com- 
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panics  too  great  risk  of  incurring  the  penalties,  pending  litiga- 
tion tfl  test  their  rights  in  the  courts.  The  construction  we 
have  given  the  .statute  relieves  it  of  all  constitutional  objec- 
tions and  allows  it  to  operate  freely  and  with  full  force  where- 
ever  and  whenever  applicable.  While  no  exact  precedent  has 
been  found,  and  perhaps  none  can  be  found  for  our  decision 
6i  the  question  covered  by  the  points  of  the  syllabus  referred 
to,  yet  I  am  satisfied  it  is  supported  by  sound  legal  principles, 
and  that  it  should  commend  itself  to  the  litigants  and  also 
to  bench  and  bar,  as  well  as  to  the  public  in  general, 

Williams,  Judge,  (dissenting)  : 

I  can  not  agree  to  the  constmction  given  to  the  act  in  ques- 
tion by  the  majority  of  my  associates.  I  think  its  language 
is  too  plain  to  admit  of  judicial  construction.  The  Act  pro- 
vides: "That  all  railroad  corporations  organized  or  doing 
business  in  this  state  under  the  laws  or  authority  thereof  shall 
be  limited  in  their  charges  for  the  transportation  of  any  person 
with  ordinary  baggage,  not  exceeding  one  hundred  pounds  in 
weight,  to  the  sum  of  two  cents  per  mile,  or  fractional  part  of 
a  mile,  ♦  •  •  •."  So  much  of  the  act  is  certainly  clear,  and 
if  it  stopped  at  this  point  it  would,  without  doubt,  apply  to 
all  railroads  in  the  state,  without  regard  to  their  length,  or 
by  whom  owned  or  operated.  But  section  1  does  not  stop 
here;  it  contains  the  following  clause:  "and  provided,  further, 
that  nothing  in  this  act  shall  apply  to  any  railroad  in  this 
state  under  fifty  miles  in  length  and  not  a  part  of,  or  under 
the  control,  management  or  operation  of  any  other  railroad, 
over  fifty  miles  in  length,  operating  wholly  or  in  part  in  the 
state."  This  proviso  is  a  part  of  the  act,  and  it  should  be 
given  the  effect  which  the  legislature  intended  it  to  have.  Its 
language  is  no  more  doubtful  than  the  first  part  of  the  section. 
It  simply  excludes  from  the  operation  of  the  two-cent  rate  all 
railroads  under  fifty  miles  in  length  which  are  "not  a  part  of, 
or  under  the  control,  management  or  operation  of  any  other 
railroad,  over  fifty  miles  in  length,  operating  wholly  or  in  part 
in  thifl  state."  This  necessarily  includes  within  the  operation 
of  the  two-cent  rate  all  railroads,  without  regard  to  their 
length,  which  are  either  a  part  of,  or  under  the  control,  manage- 
ment or  operation  of,  another  railroad  over  fifty  miles  in  length. 
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because  such  are  not  only  excluded  from  the  excepted  cla^, 
but  are  alao  included  in  the  first  clause  of  the  iseetiOQ.  Can 
there  be  any  doubt  aa  to  what  the  legislature  meant  by  the 
words,  "a  railroad  over  fifty  miles  in  length,"  and  one  "under 
fifty  miles  in  length?"  I  think  not.  If  the  meaning  of  these 
words,  as  uaed  in  the  act,  is  doubtful,  then  it  must  be  said  that 
there  is  no  certainty  in  written  language.  Does  not  the  length 
of  a  railroad  mean  its  distance  measured  between  the  two  ends 
along  its  track?  Wliat  other  meaning  can  the  word  "length" 
have?  I  think  it  admits  of  no  more  doubt  than  if  the  word 
was  used  to  describe  a  river  as  so  many  miles  long;  every  one 
would  understand  it  to  mean  the  distance  measured  from  its 
mouth  to  its  source,  and  not  the  added  length  of  all  its  tribu- 
taries. Notwithstanding  this  unambiguous  language  used  in 
the  statute,  the  majority  opinion  construes  the  word  "length" 
to  mean  the  sum  total  of  the  mileage  of  lines  owned,  operated 
and  controlled  by  a  railroad.  To  illustrate,  if  a  railroad  thirty 
miles  long  leasee  another  railroad  also  thirty  miles  long 
which  connects  with  it  in  the  middle,  thus  forming 
a  T,  the  majority  opinion  would  hold  it  to  be  a  railroad  sixty 
miles  in  length,  notwithstanding  it  is  only  forty-five  miles 
between  the  two  ends  farthest  apart.  Deferentially,  I  do  not 
think  there  is  any  authority,  either  in  etymology  or  law,  for 
such  a  construction  of  the  word  'length."  The  language  of 
the  act  is  too  clear  and. unequivocal  to  admit  of  doubt,  and, 
therefore,  there  is  no  room  for  judicial  construction.  I  agree, 
that  if  the  language  employed  were  doubtful  in  meaning,  it 
would  be  the  duty  of  ihe  court  to  give  it  such  a.  construction 
as  would  make -it  harmonize  with  the  constitution,  if  it  were 
possible  to  do  so.  I  concur  in  the  opinion  that  the  act  repeals 
only  BO  much  of  the  railroad  rate  regulation  act  of  1872-3  as 
is  in  conflict  with  it.  The  act  in  question  and  the  un-repealed 
part  of  the  Act  of  1872-3  stand  in  pan  materia,  and  must  be 
read  together.  The  efEect  of  the  two  acts,  read  together  and 
standing  now  as  the  law  upon  the  subject  of  railroad  rate  regu- 
lation, is  to  divide  railroads  into  two  general  classes:  (1)  all 
railroads  owned  operated  or  controlled  by  a  railroad  over  fifty 
miles  in  length;  (3)  all  other  railroads  in  the  state  under  fifty 
miles  in  length,  whether  owned  independently  or  owned,  op- 
erated and  controlled  by  a  railroad  under  fifty  miles  in  length. 
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excepting  independent:  roads  not  more  than  six  miles  in  length, 
which  are  in  a  Beparat«  clasa.  The  first  claae  are  auhjected  to 
the  two-cent  rate  provision,  the  second  class  are  exempt  from  it 
and  are  regulated  in  their  transportation  charges  according  to 
their  gross  earnings  per  mile,  as  provided  in  the  Act  of  1873-3. 
The  Act  of  190?  not  only  classifies  railroads,  for  the  purpose  of 
rate  regulation,  according  to  the  length  of  road,  but  further 
classifies  them  according  to  whether,  or  not,  they  are  owned, 
operated  or  controlled  hy  another  railroad  over  fifty  miles  in 
length,  or  by  one  »mder  fifty  miles  in  length.  In  respect 
to  this  last  mentioned  method  of  classification  the  act  is,  in 
my  opinion,  class  legislation,  and  contravenes  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  guaran- 
teeing to  all  persons  equal  protection  of  the  law,  Cotting  v. 
Kansas  City  Stock  J'ards,  183  U.  S,  I^Q;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U,  S.  540;  State  v.  Goodwill,  33  W.  Va. 
179 ;  State  v.  Fire  Creek  Coal  &  Coke  Co.,  Id  188,  Corpora- 
tions have  been  held  to  be  included  by  the  term  "persons"  as 
used  in  this  amendment. 

What  just  reason  can  be  assigned  for  applying  the  two-cent 
rate  law  to  a  railroad  under  fifty  miles  in  length,  if  it  happens 
to  be  operated  hy  another  railroad  over  fifty  miles  in  length, 
and  exempting  it  from  the  operation  of  the  two-cent  rate  law 
if  it  happens  to  he  operated  by  another  railroad  under  fifty 
miles  in  length?  Is  this  not  denying  equaj  protection  of  the 
law  to  corporations  similarly  situated?  There  is  no  law  in  this 
state  prohibiting  a  large  railroad  company  from  purchasing  the 
property  of  another,  or  acquiring  control  over  it,  whether  the 
small  railroad  connects  with  the  tracks  of  the  large  one  or 
not.  Then  why  should  not  the  same  rule  of  regulation  apply 
to  the  small  railroad,  whether  operated  by  another  railroad 
over  fifty  miles  in  length  or  by  one  under  fifty  miles  in  length  ? 
The  act  does  not  require  the  lines  to  connect.  The  two-cent 
rate  is  made  to  apply  whether  the  road  controlled  connects  with 
the  line  of  the  controlling  road  or  not. 

I  do  not  think  any  light  is  thrown  upon  the  Act  in  question 
by  reference  to  the  old  Act  of  1872-3,  because  the  classification 
under  the  two  acta  are  altogether  different.  Under  the  Act  of 
1873-3  the  rate  was  regulated  on  the  basis  of  gross  earnings  per 
mile  of  railroad,  and  it  had  no  reference  whatever  to  the  length 
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of  tlie  line  of  the  railroad  so  regulateO.  The  classification  by 
the  Act  of  1907  is  based  solely  on  the  lengtli  of  the  operating 
or  controlling  road,  and  has  no  reference  whatever  to  the  earn- 
ings of  the  road ;  it  is  an  unreasonable  and  arbitrary  classifica- 
tion, and  is  in  conflict  with  the  principle  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the  cases  atwve  cited. 

Furthermore,  this  state  is  in  the  process  of  development. 
It  is  necessary  for  the  building  of  many  more  miles  of  railroad 
before  all  the  natural  wealth  of  the  state  con  be  made  available, 
and  the  policy  of  the  state  heretofore  has  been  to  encourage 
railroad  building;  and  certainly  the  legislature  could  not  have 
had  this  policy  in  mind  at  the  time  of  the  passage  of  this  act, 
because,  instead  of  encouraging  development,  it  operates  to  dis- 
courage and  retard  it.  Xo  railroad  corporation  owning  a  line 
less  than  fifty  miles  in  length  would  want  to  extend  its  line 
beyond  fifty  miles,  if  its  earning  capacity  is  to  tie  reduced  by 
such  an  extension,  thereby  subjecting  itself  to  the  two-cent  rate 
regulation. 

I  am  fully  aware  of  the  delicacy  of  the  task,  presented 
to  the  court,  of  passing  upon  the  constitutionality  of  a  legis- 
lative enactment,  but  at  the  same  time  courts  can  not  avoid  the 
performance  of  a  plain  duty  when  the  task  is  presented  to  it. 
It  is  the  province  of  the  legislature  to  enact  laws;  and  it  is  the 
duty  of  the  courts  to  interpret  and  apply  them,  according  to  the 
facts  in  any  given  case.  Each  represents  a  distinct  branch  of 
the  state  government ;  and  the  powers  of  both  are  limited  by  the 
Constitution  of  the  State,  and  by  the  Constitution  of  the  United 
States,  and  it  is  the  duty  of  the  court,  whenever  it  appears  that 
the  legislature  has,  by  the  passage  of  an  act,  transgressed  the 
constitutional  limitations,  to  declare  the  act  unconstitutional. 
The  court  must  administer  justice  according  to  law;  the  Consti- 
tution of  the  United  States  is  the  supreme  law  of  the  land. 
Any  legislative  enactment  that  is  in  conflict  with  the  constitu- 
tion is  not  law  and  must  be  so  declared  by  the  court.  In  the 
administration  of  justice  for  the  protection  of  individual  and 
property  rights,  the  courts  recognize  no  distinction  between  per- 
sons; the  law  protects  the  property  of  the  corporation  with  the 
same  impartial  vigilance  that  it  does  the  property  of  the  peas- 
ant; to  the  eye  of  Justice  they  appear  the  same,  and  "weighed 
in  the  balance,  hero  dust  is  vile  as  vulgar  clay."' 
6T  vr.  va. 
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There  ie  much  in  the  opinion  of  the  majority  to  which  I 
agree,  and  other  questions  therein  decided  to  which  I  do  not 
agree,  hut  having  expressed  my  view  upon  the  vital  question  of 
whether  or  not  the  act  is  constitutional,  I  deem  it  unnecessary  to 
Bay  more. 

I  would  afGrm  the  decree  of  the  lower  court  without  modifica- 
tion, thus  making  the  injunction  absolute  end  perpetual. 


CHARLESTON. 

In  re  Application  foe  License  to  Practice  Law, 
Decided  March  15,  1910. 

Attobkei   asb  Cuest — Application   for  Licente — Evidence   of 

Good  Character. 

On  application  to  this  .Court  for  license  to  practice  law,  as 
provided  b;  section  1,  chapter  119,  Code  1906,  and  the  rule  of 
this  Court  made  pursuant  thereto,  the  order  of  the  county  court, 
as  to  the  good  moral  character  of  the  applicant,  will  be  treated 
as  prima  facie  evidence  anly,  and  the  provision  of  the  statute 
relating  thereto  will  be  construed  as  prescribing  what  legal 
effect  as  evidence  should  be  given  thereto  when  standing  alone 
and  uncontradicted. 
Same — Application  for  License — Objectiong — "May." 

The  right  to  practice  law  given  by  said  statute  Is  not  a  de  Jure 
right,  and  the  word  "may"  employed  therein.  In  the  provlsloii 
that  thio  Court  "mat;  upon  the  production  of  a  duly  certified 
copy  of  the  order  of  the  county  court  *  •  •  grant  such 
applicant  a  license  to  practice  law  In  the  courts  of  this  State," 
will  be  construed  to  have  been  used  in  Its  popular,  or  permissive 
sense,  and  not  aa  synonymous  with  the  word  "shall;"  and  Qt 
upon  application  for  such  license  and  objection  to  the  granting 
thereof  It  be  clearly  shown  that  the  applicant  has  not  the 
requisite  good  moral  character  entitling  him  to  admission  to 
practice  law  In  the  courts,  bis  application  for  such  license  will 
be  denied. 
Sake — License — Good  Moral  Character — Evidence. 

A  case  where,  upon  charges  against  an  applicant  for  license 
to  practice  law,  and  protest  and  objection  to  granting  him 
license  preferred  by  a  bar  association,  and  upon  tbe  evidence 
adduced  In  support  of  said  charges,  he  was  adjudged  not  entitled 
to  such  license  and  license  refused. 
87  W.  Vs. 
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Application  for  license  to  practice  law. 

License  Refused. 
Watts,  Davis  i£  Davis,  for  applicant. 

Geo.  E.  Price,  President  of  Bar  Ass'n  of  City  of  Charleston, 
for  protestant. 

Miller^  Judge: 

Section  1,  chapter  119,  Code  1906,  is  ae  follows;  "1.  Any 
person  desiring  to  obtain  a  license  to  practice  law  in  the  courts 
of  the  S.tate  must  appear  before  the  county  court  of  the  county 
in  which  he  has  resided  for  the  last  preceding  year  and  prove 
to  the  satisfaction  of  such  court  that  he  is  a  person  of  good 
moral  character,  that  be  is  twenty-one  years  of  age,  that  he  has 
resided  in  such  county  for  one  year  next  preceding  the  date  of 
his  appearance;  and  upon  such  proof  being  made,  the  court 
shall  make  and  enter  an  order  on  its  record  accordingly.  The 
Supreme  Court  of  Appeals  shall  prescribe  and  publish  rules 
and  regulations  for  the  examination  of  all  applicants  for  ad- 
mission to  practice  law,  which  shall  include  the  period  of  study 
and  degree  of  preparation  required  of  applicants  previous  to 
being  admitted,  as  well  as  to  the  method  of  examination,  whether 
by  the  court  or  otherwise.  And  the  Supreme  Court  of  Appeals 
may  upon  the  production  of  a  duly  certified  copy  of  the  order  of 
the  county  court,  hereinbefore  mentioned,  and  upon  being  satis- 
fied that  the  applicant  has  shown  upon  an  examination,  con- 
ducted in  accordance  with  such  rules  and  regulations,  that  he  is 
qualified  to  practice  law  in  the  courts  of  this  State,  and  upon 
being  further  satisfied  that  such  rules  and  regulations- have  been 
complied  with  in  all  respects,  grant  such  applicant  a  license  to 
practice  law  in  the  courts  of  this  State,  and  such  license  shall 
shaft'  upon  its  face  that  all  the  provisions  of  this  section  and  of 
the  said  rules  have  been  complied  with:  provided,  that  any 
person  who  shall  produce  a  duly  certified  copy  of  such  order  of 
any  county  court  of  this  State,  and  also  a  diploma  of  graduation 
from  the  law  school  of  the  West  Virginia  University,  shall  upon 
presentation  thereof  in  any  of  the  courts  of  this  State  be  entitled 
to  practice  in  any  and  all  courts  of  this  State,  and  the  order  so 
admitting  him  shall  state  the  facts  pertaining  to  the  same.  Every 
applicant  for  tlie  examination  required   by  this  section  shall 
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pay  a  fee  of  five  dollars,  to  be  applied  to  the  payment  of  the 
costs  and  charges  of  conducting  said  examination." 

Pursuant  to  said  section  this  Court  on  June  16,  1897,  entered 
the  following  order:  "Until  otbervise  provided,  it  is  ordered, 
imder  chapter  50  of  the  Acts  of  1897,  that  any  person  hereafter 
applying  for  license  to  practice  law  in  this  State,  shall,  after  a 
course  of  reading  in  the  law  for  two  years,  appear  before  the 
Professors  of  Law  of  the  University  of  West  Virginia,  who  are 
hereby  constituted  a  commissioii  for  the  purpose,  at  such  times 
and  places  as  such  commission  may  prescribe,  and  undergo  an 
examination  by  them  to  ascertain  his  fitness  to  practice  the 
law  in  the  courts  of  this  State,  and  such  examination  shall  be 
such  as  is  required  to  obtain  a  diploma  of  graduation  from  the 
_  Law  School  of  said  University  and  if,  upon  such  examination  such 
applicant  shall  be  found  to  possess  the  requisite  qualifications, 
that  comiaiBsion  shall  grant  him  a  written  certificate  thereof, 
and  upon  it  this  Court  will  grant  such  applicant  a  license  to 
practice  the  law." 

The  applicant  has  presented  a  certificate  of  the  law  faculty  of 
the  University,  showing  compliance  by  him  with  the  provisions 
of  said  statute  and  the  order  of  this  Court,  and  also  a  certified 
copy  of  the  order  of  the  county  court  of  Kanawha  county, 
entered  February  16,  1910,  showing  that  on  that  day  he  had 
personally  appeared  before  and  proven  to  the  satisfaction  of  that 
court  that  he  was  a  person  of  good  moral  character,  was  21  years 
of  age,  and  that  he  had  resided  in  said  county  one  year  next 
preceding  the  date  of  his  application,  and  has  moved  the  Court 
to  grant  him  license  to  practice  law. 

The  Bar  Association  of  the  City  of  Charleston,  by  its  presi- 
dent and  secretary,  has  also  appeared  and  filed  their  objection 
and  protest  a^inst  the  granting  of  said  license,  representing  that 
the  applicant  was  a  member  of  the  City  Council  of  the  City  of 
Charleston,  elected  in  the  Spring  of  1909 ;  that  a  small  majority 
of  the  Council,  including  the  applicant,  having  voted  against 
the  granting  of  liquor  license  in  said  city,  he  subsequently,  in 
the  month  of  December,  1909,  went  to  Morgantown,  for  the 
declared  purpose  of  taking  the  Bar  examination  at  the  Uni- 
TCrsity;  that  while  absent  his  seat  in  the  council  was  declared 
vacant,  and  C.  L.  Topping  elected  to  fill  the  vacancy,  such  action 
being  based  mainly  upon  what  purported  to  be  a  telegram  from 
ttT  w.  Va. 
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eaid  applicant  to  the  PrcBident  of  the  City  Council ;  that  Topping 
was  understood  to  be  in  favor  of  granting  liquor  licenses;  that 
subsequently  eaid  applicant,  claiming  that  he  had  not  resigned 
his  office,  and  that  said  telegram  was  a  forgery,  brought  a 
suit  in  chancery  in  the  circuit  court  of  Kanawha  county  against 
said  Topping  to  enjoin  and  prohibit  the  latter  from  acting  as 
a  member  of  the  City  Council;  in  which  case  said  applicant 
was  examined  as  a  witness  on  his  own  behalf,  and  a  large 
amount  of  testimony  was  taken.  The  following  are  the  specific 
charges;  First,  we  charge  that  the  said  applicant  knowingly 
and  willfully  testified  falsely  as  a  witness  in  said  cause.  Under 
this  charge  we  specify  as  follows:  (it)  He  testified  falsely  in 
stating,  at  the  time  he  was  examined  as  a  witness  on  the  11th 
day  of  January,  1910,  that  he  owned  a  home  in  the  City  of 
Charleston,  West  Virginia,  and  denied  that  he  had  some  time 
before  that  conveyed  the  property  away,  and  denied  that  the 
title  thereto  was  at  that  time  in  some  other  person  than  him- 
self or  liis  wife,  (b)  He  testified  falsely  in  said  cause  in  his 
deposition  taken  February  2nd,  1910,  at  Charleston,  in  stating 
several  times  in  different  forme,  in  substance  that  the  sale 
and  conveyance  of  his  house  and  lot  in  Charleston  had  no 
connection  with  or  relation  to  his  vacating  or  resigning  his 
seat  in  the  City  Council.  Second,  we  charge  that  the  said 
applicant,  having  been  elected  by  the  people  in  his  ward  as  a 
member  of  the  City  Council  of  the  City  of  Charleston,  corruptly 
sold  out  his  said  office. 

In  support  of  these  charges  the  protestants  vouch  the  original 
papers  and  testimony  taken  in  said  cause. 

To  this  protest  applicant  has  appeared  by  counsel  and  moved 
to  quash  and  dismiss  the  same,  for  the  following  reasons:  (1) 
Said  protest  is  not  verified;  (2)  it  does  not  attack  the  validity 
and  sufficiency  of  the  certified  copy  of  the  order  of  the  County 
Court,  heretofore  filed  by  applicant;  (3)  it  does  not  attack 
the  regularity  or  sufBeieney  of  the  examination  of  applicant, 
or  his  qualification  to  practice  law  in  the  courts  of  this  State, 
as  set  out  in  the  certificate  of  the  Taw  Faculty  of  the  University 
of  West  Virginia,  filed  by  said  applicant;  (4)  it  does  not  deny 
that  the  rules  and  regulations  made  by  this  Honorable  Court, 
under  which  said  examination  was  had,  were  in  alt  respects 
complied  with;  (5)  the  matters  set  out  in  said  protest  do  not 
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raise  an  issue  or  give  this  Court  original  jurisdiction  as  in- 
Tolving  habeas  corpus,  mandamus,  or  prohibition  proceedings; 
(6)  it  seeks  to  collaterally  attack  and  go  behind  applicant's 
oertificate  of  moral  character,  provea  as  the  law  provides  and 
judicially  ascertained  by  a  court  of  competent  jurisdiction. 

We  6o  not  think  that  there  is  any  merit  in  the  point  that 
the  protest  is  not  verified.  Protestants  vouch  the  record  in 
the  judicial,  proceedings  referred  to  for  the  verity  of  the  charges 
preferred. 

The  motion  to  quash  involves  mainly  the  proposition  that  the 
order  of  the  county  court  is  conclusive  on  the  question  of  the 
moral  character  of  the  applicant,  and  that  being  satisfied  by 
the  certificate  of  the  law  faculty  of  his  legal  attainments  there  is 
nothing  left  for  this  Court  to  do  but  to  award  the  applicant 
license  to  practice,  pursuant  to  the  statute.  It  was  conceded, 
in  argument,  however,  that  before  adjournment  of  the  term  at 
which  said  order  was  entered,  the  protestants  or  some  one  else, 
might  in  that  court  have  the  order  set  aside  and  vacated,  or 
perhaps  might  by  bill  in  equity  afterwards  have  it  set  aside 
for  fraud,  or  on  some  other  ground  of  equitable  cognizance,  but 
11  no  one  shall  volunteer  to  institute  such  proceedings  the 
order  is  and  continues  to  be  res  judicata,  and  that  regardless 
of  the  seriousness  of  the  charges  preferred  the  court  must  shut 
its  eyes  to  them  and  award  the  license.  Such  license,  it  is  con- 
ceded, would  not  necessarily  bind  the  Court  to  admit  the 
licensee  to  practice  in  the  Court,  but  wouhl  give  the  applicant 
a  veste<l  right  which  could  be  taken  from  him  only  for  cause 
occurrring  subsequently. 

These  propositions  involve  to  some  extent  tlie  question  of 
power  in  the  legislature  to  prescribe  qualifications  and  rules 
and  regulations  for  obtaining  license  and  admissions  to  practice 
law,  as  well  as  the  proper  construction  of  the  statute.  Tlie 
authority  of  the  legislature  is  denied  by  some  courts,  on  the 
g^round  that  courts  have  the  sole  right  to  prescribe  for  them- 
selves the  qualifications  of  their  ministers  of  justice,  and  rules 
and  regulations  for  their  admission,  without  interference  by 
a  co-ordinate  branch  of  the  government.  In  Re  Day,  181  111. 
90;  Jn  Re  Mosnets,  39  Wis.  509;  In  Be  Splane,  183  Pa.  St. 
527 ;  In  Re  Branch,  70  N.  J.  L,  537  (57  Atl.  431),  The  Illinois 
court  in  In  Be  Day  denied  the  authority  of  the  legislature  to 
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require  that  poseessioD  of  a  certificate  of  graduation  from  a  law 
school  of  a  certain  epecified  standard  should  entitle  the  holder 
to  be  admitted  to  practice  lav.  Such  right  on  the  other  hand 
seems  to  have  been  upheld  in  New  York.  In  Re  Cooper,  23  N.  Y. 
67.  See  also  In  Be  Applicants  for  License  to  Practice  Law, 
(N.  C.)  10  L.  K.  A.  (Sew  Ser.)  and  note  288,  143  N.  C.  1,  55 
S.  E.  635. 

The  North  Carolina  case  just  cited  is  much  relied  on  by 
counsel  for  the  applicant.  The  court  in  this  case  was  divided 
three  to  two,  the  two  judges  dissenting  having  filed 
vigorous  dissenting  opinions.  And  the  editor  of  the 
note  to  this  case  just  referred  to  says :  "Aside  from  the 
above  case,  no  case  can  be  found  wherein  the  court  holds  or 
recognizes  the  right  of  the  legislature  to  encroach  upon  the  right 
of  the  court  to  require  that  the  attorneys  practicing  before  it 
shall  be  of  good  moral  character,"  The  decision  of  the  majority 
in  this  case  put  the  right  to  a  license  and  to  practice  law  in  the 
courts  upon  the  same  plane  with  the  right  to  .pursue  any  other 
avocation  in  life,  and  concedes  the  righf^  to  the  legislature  to 
prescribe  rules  and  regulations  therefor. 

With  scarcely  an  exception  it  has  been  held  that  both  in 
the  admission  to  and  suspension  from  practice  of  the  law, 
courts  act  judicially  in  the  exercise  of  an  inherent  power,  and 
not  in  a  mere  administrative  or  ministerial  capacity,  and  in  the 
execution  of  the  will  of  some  other  branch  of  the  govemment. 
In  Re  Day,  supra,  pages  85,  91;  Ex-parte  Secombe,  19  How. 
9;  Garrigiis  T.  State,  93  Ind.  242;  In  Re  Splane,  supra;  In  Re 
Garland,  71  U.  S.  333,  Syl.  6 ;  Walker  v.  State,  4  W.  Va.  T49, 
753;  Siaie  v.  McClaugherty,  33  W.  Va.  250;  State  T.  Stiles, 
48  W  Va.  425 ;  State  v.  Shumate,  Id.  359,  and  State  v.  Hays, 
G4  W.  A^a.  45. 

But  notwithstanding  the  jurisdiction  of  the  courts  over  the 
subject  it  has  been  generally  conceded  that  the  legislature  may 
in  the  exercise  of  its  police  power,  prescribe  reasonable  rules 
and  regulations  for  admissions  to  the  bar,  which  will  te  followed 
by  the  courtB.  But  the  legislature  may  not  impose  unreasonable 
rules  or  deprive  the  courts  of  their  inherent  power  to  prescribe 
other  rules  and  conditions  of  admission  to  practice.  In  Re  Dat/, 
supra  p.  95 ;  In  Re  Leach,  134  Ind.  665,  671-2 ;  3  Am.  &  Eog. 
Ency.  Law,  287;  4  Cyc.  900;  Ex-parte  Secomle,  supra;  In  Re 
67  w.  Va. 
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Goodell,  39  Wis.  333,  20  Am.  Rep.  42.  The  Wisconsin  court,  in 
the  case  last  cited,  aaya:  "In  courts  proceeding  according  to 
the  course  of  the  common  law,  a  bar  Ib  almost  as  essential  bb 
a  bench.  And  a  good  bar  maj  be  eaid  to  be  a  necessity  of  a 
good  court.  This  is  not  always  understood,  perhaps  not  fully 
by  the  bar  itself.  On  the  bench,  the  lesson  te  soon  learned  that 
the  facility  and  accuracy  of  judicial  labor  are  largely  dependent 
on  the  learning  and  ability  of  the  bar.  And  it  well  becomes 
every  court  to  be  careful  of  its  bar  and  jealous  of  the  rule  of 
admisBion  to  it,  with  the  view  to  fostering  in  it  the  highest  order 
of  professional  excellence."  And  again  at  page  240,  it  is  said : 
"The  legielatuTe  has,  indeed,  from  time  to  time,  assumed  power 
to  prescribe  rules  for  the  admission  of  attorneys  to  practice. 
When  these  have  seemed  reasonable  and  just,  it  has  generally, 
we  think,  been  the  pleasure  of  the  courts  to  act  upon  such 
statutes,  in  deference  to  the  wishes  of  a  co-ordinate  branch  of 
the  government,  without  considering  the  question  of  power." 
Again,  referring  to  what  the  Court  characterizes  as  "the  unwise 
and  unseemly  act  of  1849,"  it  is  said :  "If,  unfortunately,  sneh 
an  attack  upon  the  dignity  of  the  courts  should  again  be  made, 
it  will  be  time  for  them  to  inquire  whether  the  rule  of  admission 
be  within  the  legislative  or  the  judicial  power.  But  we  will 
not  anticipate  such  an  unwise  and  unbecoming  interference  in 
what  so  peculiarly  concerns  the  courts,  whether  the  power  to 
make'it  exists  or  not.  In  the  meantime,  it  is  a  pleasure  to 
defer  to  all  reasonable  statutes  on  the  subject.  And  we  will 
decide  this  motion  on  the  present  statutes,  without  passing  on 
their  binding  force."  After  this  decision  the  legislature  of 
Wisconsin  enacted  that  "no  person  shall  be  denied  admission 
or  license  to  practice  as  an  attorney  in  any  court  of  this  state 
on  account  of  sex."  The  applicant  Miss  Goodell  then  again 
applied  for  admission  to  practice,  and  the  conrt  while  question- 
ing the  absolute  and  exclusive  power  of  the  legislature  to  make 
rules  or  to  declare  who  shall  be  admitted  as  attorneys  to  practice 
in  the  courts,  nevertheless  decided  to  admit  the  applicant  with- 
out considering  the  question  whether  under  the  constitution  and 
laws  of  that  state  the  legislature  had  the  power  to  prescribe  the 
rule  of  admission  to  the  bar.  In  Re  Qoodell,  48  Wis.  693. 
In  In  Re  Day,  at  page  89,  quoting  from  Ex-parte  Seconibe, 
supra,  the  court  says:  "And  it  has  been  well  settled  by  the 
67  W.  Va. 
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nilea  and  practices  of  common  law  courts  that  it  rests  ex- 
clusively with  the  courts  to  determine  who  is  qualified  to  become 
one  of  its  officers  as  attorney  and  for  what  cause  he  ought  to 
be  removed,  •  *  ♦  and  we  are  not  aware  of  any  case  where 
a  mandamiLs  was  issued  to  an  inferior  tribunal  commanding  it 
to  reverse  or  annul-its  decision,  where  the  decision,  in  its  nature, 
was  a  judicial  act  and  within  the  scope  of  its  jurisdiction  and 
discretion."  Many  of  the  decisions  contain  an  historical  resume 
on  the  subject,  but  it  is  unnecessary  to  go  into  this.  Mr.  Minor, 
IV  Minor  Inst.  192-206,  covers  the  history  of  the  legislation 
in  Virginia  and  shows  that  the  statutes  of  that  state,  which  were 
adopted  into  this  State,  were  the  outgrowth  of  the  deplorabl* 
conditions  into  which  on  account  of  bad  legislation  the  profession 
of  the  law  had  fallen.  It  is  sufUcient  to  say  that  the  doctrine 
of  the  cases  cited  is  well  founded. 

We  are  not  disposed  here  to  question  the  validity  of  the  statute 
of  this  state,  or  the  power  of  the  legislature  in  enacting  it.  We 
treat  it  aa  valid,  and  as  a  reasonable  exercise  of  a  power  generally 
conceded  to  it  by  the  courts.  Indeed  the  statute  is  nothing 
more  than  a  declaration  of  tlie  qualifications  which  in  all  times 
have  been  considered  essential  to  admission  to  the  bar,  namely, 
legal  learning  and  good  moral  character. 

In  the  light  of  the  authorities  what  construction  should  be 
given  our  statute?  Having  accepted  the  duties  of  executing 
the  law  we  should  unquestionably  give  it  a  construction  "which 
will  beat  accomplish  its  object.  It  could  have  but  one  object, 
namely,  to  bar  out  incompetent  persons,  and  persona  not  pos- 
seseiog  the  requisite  moral  character  befitting  oEBcers  of  the 
courts.  Previous  legislation  may  cast  some  light  on  the  subject. 
By  the  Code  of  1868,  chapter  119,  any  two  judges  of  the  courts 
of  this  State  were  authorized  to  grant  licenses  in  writing  to 
practice  law  in  the  courts  thereof  to  any  person  who  should  on 
examination  be  duly  qualified,  and  who  should  produce  the 
certificate  of  the  board  of  supervisors  of  the  county  where  he 
had  resided  for  one  year  preceding,  that  he  was  a  person  of 
honest  demeanor,  and  was  over  twenty  one  years  of  age.  By 
the  acts  of  1872-3,  any  tliree  judges  composed  either  in  part  or 
in  whole  of  the  Supreme  Court  of  Appeals  were  authorized  to 
grant  such  license  upon  tlie  same  conditions.  By  the  act  of 
1882  the  applicant  as  a  condition  to  being  examined  by  such 
61  w.  v«. 
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judges  and  obtaining  from  them  eucli  license  was  required  to 
appear  before  the  county  court  of  the  county  in  which  he  had 
resided  for  tlie  last  preceding  year,  and  prove  to  the  satisfaction 
of  such  court  that  he  was  a  person  of  the  requisite  moral  char- 
acter, of  the  requisite  age,  etc.,  of  which  the  court  was  required 
to  enter  an  order  of  record,  and  to  produce  to  the  judges  a 
certified  copy  of  such  order.  This  was  the  laat  enactment  pre- 
ceding our  present  statute.  While  all  of  these  statutes  require 
of  the  applicant  legal  learning,  and  proof  of  his  good  moral 
character  to  be  shown  by  a  certified  copy  of  the  order  of  the 
county  court,  the  present  statute  imposes  the  whole  duty  of 
prescribing  rules  and  regulations  for  the  examination  of  appli- 
cants for  admission,  and  the  granting  of  license  to  practice  law 
in  the  courts,  upon  this  Court  as  a  court.  Did  the  legislature 
mean  by  imposing  this  duty  upon  tlie  Court,  that  it  should 
accept  such  order  as  conclusive — res  judicata — on  the  question 
of  moral  character,  though  it  might  have  before  it  the  strongest 
evidence  tliat  at  the  time  of  obtaining  such  order  the  facts  had 
been  suppressed  and  that  the  applicant  was  then  guilty  of  such 
gross  immorality  as  should  bar  him  from  admission  to  practice 
in  the  courts?  If  so,  the  Court  in  granting  the  license  would 
be  placed  in  the  attitude  of  being  compelled  in  one  instant  to 
authorize  an  applicant  to  exercise  an  office  which  immediately 
afterwards,  on  motion  for  his  admission,  it  would  upon  the 
highest  moral  grounds  be  bound  to  deny  him.  It  could  not 
have  been  intended  to  put  the  Court  in  any  such  plight.  If 
the  certificate  would  not  bind  the  Court  on  motion  or  applica- 
tion for  admission  to  practice,  why  should  it  be  treated  as  more 
than  prima  fade  .evidence  of  the  requisite  moral  character  on 
an  application  for  license?  This  is  the  only  effect  the  order  of 
the  county  court  could  have  if  the  applicant  should  present  it 
along  with  a  diploma  from  the  law  school  of  the  University, 
True  the  statute  says  that  any  person  who  shall  produce  a  duly 
certified  copy  of  such  order,  and  also  such  diploma  shall  upon 
presentation  thereof  be  entitled  1o  practice  in  any  and  all  the 
courts  of  this  State,  but  can  it  be  seriously  contended  that  the 
courts  would  be  bound  to  admit  such  person,  if  found  unfit  in 
point  of  moral  character?  We  can  not  assume  the  legislature 
thus  intended  to  impose  unworthy  persons  upon  the  courts.  The 
contrary  is  to  be  presumed.     We  must  construe  the  statute  as 
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intended  to  be  in  aid  of  the  courts,  and  to  leave  this  Court, 
upon  an  application  for  license,  and  all  the  courts  upon  applica- 
tion for  admiesion  to  practice,  free  to  treat  the  order  of  the 
county  court  aimply  as  prima  facie  evidence,  and  to  institute  any 
other  and  further  inquiry  into  the  moral  character  of  the  appli- 
cant deemed  necessary.  Otherwise  the  act  of  the  legislature 
would  have  to  be  declared  an  encrpachment  on  the  judiciary, 
and  void  on  constitutional  grounds.  This  conclusion  is  sup- 
ported by  the  principles  enunciated  by  the  New  Jersey  court  in 
a  case  styled,  On  Appliaition  for  Attorney's  License,  21  Jf.  J.  L. 
345,  and  by  the  reasonings  in  the  dissenting  opinions  of  Judges 
Brown  and  Walker  in  the  Worth  Carolina  case  of  In  Be  Appli- 
canis  for  Attorney's  Licerise  to  Practice  Lato,  supra.  As  is 
well  said  in  that  case  by  Judge  Brown,  following  the  New 
Jersey  case:  "The  purpose  of  the  act  being  to  exclude  men  of 
bad  character  from  the  profession,  it  follows  logically  that  cer- 
tificates of  good  moral  character  are  merely  a  preliminary  requi- 
site before  the  applicant  can  be  examined  as  to  his  legal 
acquirements.  They  make  out  a  prima  facie  case,  and,  if  uncon- 
tradicted, entitle  the  applicant  to  his  license  if  he  passes  the 
legal  examination.  The  statute  only  prescribes  what  legal  effect 
shall  he  given  to  a  particular  species  of  evidence  if  it  stands 
alone  and  uncontradicted." 

But  many  decisions  are  cited  for  the  proposition  that  in  the 
constructions  of  statutes  the  word  may  will  be  construed  to  be 
synonymous  with  the  word  shail  when  the  public  or  a  third 
person  have  a  claim  de  jure  that  the  power  should  be  exercised. 
The  following  are  some  of  the  cases.  Bamemer  v.  Mace,  18 
Ind.  27;  Kane  v.  Footk,  70  111.  587,  590;  Mayor,  £c,  v.  Furze, 
3  N.  Y.  613,  615;  Nemhurgh  Turnpike  Co.  v.  MUUr,  5  Johnsons 
Ch.  (N.  Y.)  101,  113;  Brokaw  v.  Com'rs,  130  111.  482;  Fowler 
7.  Firkins,  77  111.  371;  Hayes  v.  County  of  Los  Angeles,  99 
Cal.  74 ;  Ex-parte  Lester,  77  Va.  663.  The  language  of  Chancel- 
lor Kent  in  Newburgk  Turnpike  Co.  v.  Miller,  supra,  is  that 
"the  word  may  means  must  or  shail  only  in  cases  where  the 
public  interest  and  rights  are  concerned,  and  where  the  public 
or  third  persons  have  a  claim,  de  jure,  that  the  power  should 
be  exercised,"  This  rule  of  construction  as  will  be  found  by 
reference  to  the  cases  cited,  is  to  enable  the  courts  to  effectuate 
tlie  will  of  the  legislature,  and  for  no  other  purpose.  Can  it  be 
6T  w.  T«. 
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said  that  the  legislature  intended,  or  that  the  iateseets  of  the 
public  demand  the  licensing  of  incompetent  and  immoral  persons 
to  practice  law  in  the  courts  P  Certainly  not.  Can  it  be  said 
that  an  applicant,  because  he  has  produced  prima  facte  eyidence 
of  hie  compliance  with  the  rules  of  the  Court,  and  the  provisions 
of  the  statute  has  a  de  jure  right  to  a  license  to  practice?  We 
have  never  understood  this  to  be  law.  After  he  has  obtained  ' 
license  his  status  is  somewhat  diSerent.  He  is  then  entitled 
under  the  law  to  apply  for  admission  to  practice  in  all  the  courts, 
a  right  perhaps  which  can  not  be  taken  from  him  except  by 
appropriate  legal  proceedings.  But  a  court  would  not  be  hound 
to  admit  him  to  practice  if  on  proper  showing  he  should  be 
found  not  of  the  requisite  moral  character.  And  after  admission 
it  could  for  the  same  cause  strike  his  name  from  its  rolls.  3 
Am.  &  Eng.  Ency.  Law,  pp.  282-3-4;  Cohen  v.  Wright,  22  Cal. 
293,  '320;  In. Re  Garland,  supra,  378;  In  Re  Splane,  supra; 
Ex-parte  Secombe,  supra;  In  Re  Day,  supra;  State  v.  Mc- 
Glaugherty,  supra;  Stale  v.  Hai/s,  supra;  People  T.  Kavanaugh, 
220  111.  49,  77  N".  B.  107.  In  Cohen  v.  WHgkt,  the  California 
court  says:  "The  right  is  subject  to  the  condition  tliat  the 
attorney  shall  possess  a  blameless  moral  character  and  it  is 
forfeited  upon  a  breach  of  that  condition."  It  is  said  in  3  Am. 
&  Eng.  Ency,  L.,  at  page  S87,  on  the  authority  of  some  of  the 
cases  cited  that:  "It  lies  within  the  power  of  the  legislature 
to  prescribe  the  qualifications  required  to  admission  to  the 
bar,  and  the  courts  will  have  no  authority  to  admit  any  person 
not  possessing  the  required  qualifications."  "But  the  admission 
of  an  applicant  to  practice  is  a  judicial  act,  and  the  attorney, 
when  admitted,  is  an  officer  and  member  of  the  court;  the 
legislature  has  no  power,  therefore,  to  provide  that  any  person 
possessing  certain  qualifications  must  be  admitted;  it  cannot 
,  assume  judicial  powers ;  and  in  every  case  the  courts  are  vested 
with  discretion  as  to  whether  any  applicant  is  entitled  to  ad- 
mission." 

A  right  to  a  license  or  to  admission  to  practice  law  is  not  a 
right  de  jure  given  by  statute,  and  we  do  not  think  the  rule 
of  construction  invoked  has  any  application  to  the  case  in  hand- 
Ex-parte  Lester,  77  Va.  663,  relied  on  by  counsel,  involved  a 
right  given  by  statute  to  obtain  a  liquor  Liceiise.  The  statute 
there  was  a  revenue  measure,  in  which  the  public,  as  well  as 
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the  applicaat,  had  an  interest.  In  that  caee  may  was  construed 
to  mean  must.  But  that  ruling  can  ha^e  little  if  any  applica- 
tion to  this  case.  Such  is  the  case  also  of  Leigton  v.  Maury,  76 
Va.  870.  As  is  lieid  in  Harrison  v.  Vfissler,  98  Va.  fi97 :  "It 
is  only  'wliere  it  is  necesBary  to  give  effect  to  the  clear  policy 
and  intention  of  the  legislature"  that  the  word  may  can  be  con- 
'strued  to  mean  mvat.  Tlie  case  we  have  here  is  more  like  the 
case  of  Ex-parte  Yeager,  11  Grat.  655,  656,  involving  a  statute 
authorizing  the  granting  of  a  license  to  keep  an  entertainment, 
and  providing  that  if  the  Court  be  of  the  opinion  that  the 
applicant  is  sober  and  of  good  character,  and  will  probably 
keep  a  house  orderly  and  such  as  the  law  requires  it  may  grant 
such  license.  It  was  held  in  that  case  that  the  word  may  in  the 
statute  was  used  in  its  popular  sense — that  is  in  its  permissive 
sense — and  was  employed  to  grant  an  authority  coupled  with  a 
discretion,  which  discretion  from  its  very  nature  did  not  admit 
of  review  by  an  appellate  court.  In  Echols  v.  Brennan,  99  Va. 
J50  (37  S.  E.  786,  787),  the  Virginia  court  held  that  the  word 
"may"  in  the  statute  providing  that  where  there  has  been  no 
proceedings  in  a  cause  for  iive  yeara  the  court  in  its  discretion 
may  dismiss,  and  may  direct  the  order  to  be  published  in  such 
newspaper  as  it  may  designate,  is  not  bound  to  be  construed 
"shall,"  as  the  public  has  no  interest  in  such  publication,  and 
no  party  has  a  claim  of  right  to  such  publication.  The  rule- 
on  this  subject  is  best  expressed  by  Jlr.  Justice  Story  of  the 
Supreme  Court  of  the  United  States,  in  Minor  7.  The  MecJtanux 
Sank  of  Alexandria,  1  Peters  46,  64,  as  follows:  "The  argu- 
ment of  the  defendants  is,  that  'may,'  in  this  section,  means 
'must';  and  reliance  is  placed  uixm  a  well  known  rule  in  the 
eonstnietion  of  public  statutes,  where,  the  word  'may,'  is  often 
construed  as  imperative.  Without  question,  such  a  construction 
is  proper,  in  all  cases  where  tlie  legislature  mean  to  impose  a 
positive  and  absolute  duty,  and  not  merely  to  give  a  discretionary 
power.  But  no  general  rule  can  be  laid  down  upon  this  subject, 
further  than  that  that  exposition  ought  to  be  adopted  in  this, 
as  in  other  caaes,  which  carries  into  effect  the  true  intent  and 
object  of  the  legislature  in  the  enactment.  The  ordinary  mean- 
ing of  the  language,  must  be  presumed  to  be  intended,  unless 
it  would  manifestly  defeat  the  object  of  the  provisions." 
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For  the  reasone  given  the  motion  of  applicant  to  quaeh  and 
dismies  has  been  ovemiled. 

After  this  niiicg  of  the  Court  applicant  tendered  and  filed 
hie  sworn  anscrer  to  the  charges  preferred  against  him.  The 
only  evidence*  submitted,  except  sundry  ex-parte  affidavits  of 
applicant's  previous  good  character  and  the  affidavit  of  R.  G, 
Hnbbard  as  to  the  value  of  his  property,  is  the  record  in  the 
chancery  cause  of  applicant  v.  Topping,  vouched  by  proteatanta 
in  support  of  said  charges. 

We  appreciate  the  importance  of  our  decision  to  the  applicant. 
But  the  ease  presented  imposes  upon  us  a  solemn  duty,  involving 
aa  it  does  not  only  his  interests  and  future  prospects,  but  the 
interests  of  the  whole  State  in  the  honor  and  purity  of  the  bar, 
and  the  administration  of  justice  in  -the  courts.  We  are  im- 
pressed, tlbugh  not  unduly,  with  the  fact  that  tliis  is  not  an 
ordinary  lawsuit,  in  which  the  protestants  are  contending  for 
some  personal  or  property  right.  The  bar  association  at  the 
seat  of  the  State  Government,  composed  of  men  of  the  highest 
standing  in  the  profession,  who  could  have  been  inspired  thereto 
by  no  other  possible  motive  than  to  maintain  the  standing  of  the 
profession,  and  to  protect  the  courts  against  imposition,  and  after 
a  thorough  investigation  of  the  facts,  have  petitioned  this  Court 
not  to  grant  a  license  to  applicant.  We  can  not  turn  a  deaf 
ear  to  this  appeal.  We  must  assume  the  respouBibilities  and 
discharge  the  duties  of  our  office. 

The  answer  of  the  applicant  does  not  deny  that  he  swore  as  a 
witness  in  both  instances  substantially  as  charged.  '  He  could 
not  have  done  so  in  the  face  of  the  record.  He  does  not  deny  but 
admits  in  his  evidence  given  at  Charleston,  that  at  the  time  he 
testified  at  Morgantown  he  had  sold  his  property  on  December 
2,  1909,  and  had  on  December  6,  1909,  with  his  wife,  acknowl- 
edged and  delivered  the  deed  therefor  to  the  attorney  for  the 
purchaser.  Nor  does  he  deny  that  on  December  31,  1909,  he 
met  the  same  attorney  at  a  hotel  in  Charleston,  where  they 
together  calculated  the  amount  that  was  coming  to  him  after 
deducting  a  balance  of  purchase  money  he  still  owed  on  the  prop- 
erty, and  which  was  secured  by  a  vendor's  lien.  He  does  not 
deny  but  admits  that  this  amount  was  there  tendered  to  bim  in 
cash,  and  that  at  his  request  the  attorney  agreed  to  deposit  the 
amount  to  bis  credit  in  bank,  and  that  it  was  so  deposited,  not 
67  w.  v«. 
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by  the  attorney,  but  at  the  latter'B  request  by  another  repre- 
eentative  of  the  purchaser.  The  only  explanation  offered  by  the 
applicant  is  that  at  the  time  he  teeti&ed,  January  10,  1910,  he 
had  not  received  from  the  bank  the  paee  book  vhich  the  attorney 
had  said  he  would  have  mailed  to  him,  and  had  not  receiTed  a. 
note  which  the  attorney  agreed  to  take  up  and  mail  him.  Noth- 
ing had  in  fact  intervened  to  effect  his  sale  and  conveyance. 
The  money  had  then  been  deposited  to  hia  credit,  and  the  bank 
pass  book  had  been  mailed  to  him,  but  applicant  denies  having 
received  it  until  he  returned  to  CharVeston.  There  is  evidence 
in  the  cause,  not  strictly  of  a  legal  character — a  letter  from  the 
postmaster  at  Morgantown — showing  that  mail  from  the  same 
bank  had  been  delivered  to  applicant  before  he  left  that  city- 
Whether  or  not  he  had  received  the  pass  book  ia  not  very 
material,  for  the  evidence  alluded  to  and  other  evidence,  with 
many  inculpatory  facta  and  circumstances  shown  in  evidence, 
satiafies  us  beyond  any  doubt,  that  at  the  time  applicant  gave 
his  testimony  on  January  10,  1910,  he  had,  and  that  he  well 
knew  he  had  parted  with  the  title  to  his  property,  and  that  hia 
evidence  was  untrue.  It  is  unnecesaary  and  impossible  to  detail 
all  the  evidence  bearing  on  this  question.  There  was  a  period 
during  which  this  deed  was  held  in  escrow,  that  was  from 
December  6,  1909,  the  date  it  was  acknowledged  and  delivered 
to  the  attorney,  to  the  date  applicant's  seat  in  the  council  was 
vacated  and  Topping  elected  in  applicant's  8t«ad,  and  perhaps 
also  from  that  time  on  up  until  December  31,  1909,  when  the 
transaction  waa  closed  by  payment  of  the  purchase  money  into 
hank  to  applicant's  credit.  The  testimony  of  the  attorney, 
denied  by  applicant,  is  that  it  waa  underatood  that  he  was  to 
hold  the  deed  until  applicant's  seat  in  the  council  should  be 
declared  vacant.  A  most  significant  and  convincing  fitct  in 
connection  with  this  charge  of  false  swearing  testified  to  by 
the  attorney  holding  the  deed  and  not  denied  by  applicant  is, 
that  after  he  had  given  his  evidence,  January  10,  1910,  he 
asked  permisaion  to  change  the  deed  to  a  later  date. 

We  are  also  satisfied,  beyond  a  reasonable  doubt,  that  appli- 
cant's evidence  that  hia  sale  and  conveyance  of  his  property 
had  no  connection  with  or  relation  to  hia  vacating  hia  seat  in 
the  city  council,  was  false.  He  confesses  to  numerous  meetings 
in  private  places  with  various  liquor  dealers  and  other  persona 
67  yr.  v«. 
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interested  in  getting  him  to  vote  for  license,  or  to  vacate  his 
seat  in  council,  and  tiat  he  had  negotiated  with  at  least  .three 
of  them  for  a  sale  of  his  property  and  had  discussed  with  them 
the  subject  of  the  sale  thereof,  and  of  removing  from  his  ward, 
'  or  from  the  City  of  Charleston,  and  to  whom  also  he  had  made 
varioTis  propositions  of  sale  or  trade,  involving  from  $300  to 
$1000  advance  on  the  price  which  he  had  paid  for  the  property 
a  few  months  before.  He  practically  admits  that  he  requested 
the  attorney  to  whom  he  delivered  the  deed  not  to  record  it  for 
several  months,  and  the  attorney  eays  it  was  nnderatood  he 
was  not  to  pay  over  the  money  io  the  applicant  until  appli- 
cant's seat  in  the  council  had  been  vacated.  The  deed  was 
made  to  U.  G.  Young,  hut  W.  B.  Geary  was  the  real  purchaser. 
While  applicant  denies  that  he  knew  this,  yet  on  December  11, 
1909,  only  five  days  after  he  had  acknowledged  and  delivered 
his  deed  to  Geary's  attorney,  he  wrbte  Geary  from  Morgantown 
as  follows:  "Morgantown,  W.  Va.,  Dec.  11,  1909.  Mr.  W.  B. 
Geary,  Dear  Sir:  See  your  attorney  and  tell  him  I  did  not 
get  to  see  President  McCorkle  before  I  left,  and  to  tell  him  to 
state  the  fact  to  the  council,  that  I  am  here  with  my  wife  for 
an  indefinite  time  to  finish  my  law  course,  and  for  some  one  to 
make  a  motion  to  declare  my  place  vacant,  as  I  do  not  know 
when  I  will  be  back.  Have  it  thoroughly  understood  so  tiiere 
will  be  no  hitch  about  it,  for  my  wife  may  go  back  in  a  few 
days,  or  I  might  have  to  go  back  for  some  purpose  myself.  Be 
sore  and  attend  to  it  Thursday  night,  as  I  want  it  off  hand  at 
once.  I  talked  with  Mont  Topping  in  Parkersburg  he  said 
he  would  look  after  it.  You  must  wire  me  in  care  'Hotel 
White'  at  my  expense  as  soon  as  the  place  is  filled  Thursday 
night,  and  who  gets  it.  I  may  stay  here  till  April,  but  I  might 
be  called  home  at  any  time,  so  attend  to  this  promptly.    Very 

truly, ."    Applicant's  explanation  of  this  letter 

is  that  Geary  called  him  over  the  telephone  and  annoyed  him, 
wherefore  this  letter.  Bfat  the  evidence  leaves  no  room  for 
doubt  that  the  real  reason  for  writing  Geary  was  to  get  the 
purchase  money  for  his  property  released.  Other  lettera  and 
telegrams  to  the  president  of  the  council  and  other  persons,  and 
much  other  evidence  in  the  cause,  all  assure  us  of  the  correct- 
ness of  our  conclusion. 

Lastly,  did  the  applicant  as  charged  corruptly  sell  out  his 
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office?  He  denies  it.  But  there  ia  much  evidence  besides  tliat 
already  referred  to  leaving  no  room  for  doubt  that  he  did. 
That  the  agreement  was  that  he  was  not  to  get  the  purchase 
money  for  his  property  until  his  seat  in  tlie  council  ivas  either 
resigned  or  declared  vacant  there  is  not  a'  shadow  of  doubt.  He 
.attempts  to  support  his  denial  of  this  mainly  by  the  affidavit 
of  Jlr.  Hubbard  as  to  tiie  present  value  of  the  property.  Hub- 
bard, a  good  business  man,  had  sold  this  property,  to  applicant, 
February  24,  1908,  at  the  price  of  $3500.00.  The  material 
part  of  his  affidavit  is:  "This  lot  was  afterward,  and  before 
the  3nd  day  of  December,  1909,  improved  in  many  nays,  in- 
cluding sewer  connections,  and  affiant  considers  it  is,  and  was 
on  the  2nd  of  December,  1909,  worth  in  excess  of  $4000.00, 
and  perhaps  all  of  $4500.00."  This  affidavit  is  guarded.  So 
far  as  the  evidence  discloses  all  of  applicant's  negotiations  for 
the  sale  of  bis  property  was  with  persons  interested  in  getting 
his  vote  for  license,  or  getting  his  seat  vacated,  and  another 
installed  in '  bis  place,  who  favored  granting  license.  The 
evidence  convinces  us  that  applicant  had  offered  this  property  to 
one  or  the  other  of  these  persona  all  the  way  from  $3800  to 
$4500,  the  price  finally  obtained,  and  that  it  was  in  considera- 
tion of  this  big  round  price  that  he  was  induced  to  sell  and 
go  away,  tliat  the  purposes  of  those  whom  he  admits  had  on 
other  occasions  undertaken  to  bribe  him  to  lay  down  and  desert 
his  office  might  be  accomplished. 

The  fact  that  applicant  had  refuse<l  direct  offers  of  bribery, 
had  not  directly  resigned,  (unless  he  actually  sent  the  telegram 
of  resignation  denied  and  branded  by  him  as  a  forgery),  and 
had  never  voted  for  license,  were  all  'urged  upon  us  in  argu- 
ment to  absolve  applicant  from  the  charges  of  wrong  doing. 
It  was  plainly  not  applicant's  plan  to  resign,  or  sell  out  his  office 
directly,  hut  indirectly.  In  this  he  showed  some  shrewdness. 
His  plan  was  to  go  away  and  have  bis  seat  declared  vacant, 
and  the  consideration  for  the  betrayal  of  his  trust  covered  info 
the  price  for  his  property,  and  thus  accomplish  by  indirection 
what  he  feared  to  do  directly.  At  the  meeting  of  council  on  the 
night  of  December  6,  1909,  the  day  on  which  he  acknowledged 
and  delivered  the  deed  for  his  property,  and  just  before  leaving 
for  Morgantown  the  following  morning,  he  took  the  precaution 
to  say  to  some  of  bis  fellow  councilmen  that  that  was  the  last 
67  w.  v«. 


Mar.  1910.]  Licekse  to  Practice  Law,  239 

meeting  he  would  attend,  that  he  was  going  away  for  an  in- 
definite stay.  It  is  quite  natural  that  one  occupying  his  position 
should  want  to  cover  his  transactions  with  a  proscenium  curtain; 
but  the  Oonrt  seeing  from  the  evidence  now  before  it  what  the 
actors  were  doing  behind  the  proscenium,  can  not  be  influenced 
by  the  things  done  to  shade  the  real  transaction. 

In  council  there  was  no  substantial  disagreement  between  us 
as  to  what  the  evidence  proves.  We  divided  on  the  question 
of  jurisdiction  to  go  behind  the  order  of  the  county  court  on 
the  question  of  the  applicant's  moral  character.  Three  of  us 
were  and  are  still  of  the  opinion  that  that  order  is  only  prima 
fatie  evidence,  and  that  its  force  as  evidence  has  been  wholly 
overborne  by  the  other  evidence  submitted  to  us. 

Our  conclusion,  though  with  great  regret,  is  to  refuse  the 
applicant  license  upon  liis  present  application. 

Justice,  however,  may  always  be  tempered  with  mercy;  and 
after  a  reasonable  lapse  of  time,  and  a  satisfactory  showing  that 
the  applicant  has  repented  of  his  wrong,  and  is  living  the  ex- 
emplary life  and  maintaining  the  good  character  which  numer- 
ous affidavits  filed  siiow  he  bore  prior  to  the  offences  charged 
against  him,  he  will  be  entitled  to  the  favorable  consideration  of 
this  Court,  and  this  decision  shall  in  no  way  conclude  us  upon 
a  subsequent  application. 

License  Refused. 

PoFFESBARGER,  JldoEj  (dissenting): 

Being  of  the  opinion  that  practically  all  the  premises  laid 
down  in  the  opinion  of  the  majority  of  the  Court,  as  legal  propo- 
sitions, constituting  the  basis  of  the  decision,  are  unsound  and 
condemned  by  reason,  historical  facta  and  the  best  considered 
decisions,  and  that  the  conclusion  announced  is  contrary  to  law, 
I  am  unable  to  concur  in  it.  In  my  opinion,  the  certificate  of 
the  county  court,  as  to  the  requisite  of  good  moral  character,  is 
conclusive.  Hence  I  neillier  make,  mor  concur  in,  any  finding 
as  to  the  charges  set  forth  in  the  protest.  Disregarding  them 
and  all  the  evidence  adduced  to  sustain  them,  as  being  wholly 
immaterial,  I  favor  the  granting  of  the  license.  I  have  never 
come  to  any  final  conclusion  that  the  applicant  is  guilty  of  false 
swearing  or  perjury.  There  is  much  doubt,  in  my  mind,  as 
to  whether,  in  saying  he  had  not  sold  or  conveyed  his  property, 
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he  was  not  testifying  to  a  mere  conclusion  he  believed  to  be 
tme.  Jjater  he  admitted  all  that  had  been  done.  I  did  express 
an  opinion  as  to  his  knowledge  and  motive  in  conveying  his 
property,  but  I  make  that  no  part  of  my  decision,  nor  do  I 
assert  that  it  involves  moral  turpitude,  justifying  refusal  of  a 
license,  under  the  statute  aa  coDstrued  by  my  associates.  Utterly 
dissenting  from  that  construction  of  the  statute,  and  deeming 
the  questions  of  fact,  raised  by  the  protest  immaterial,  I  do  not 
decide  them  at  all.  Therefore,  any  remarks  I  may  have  made  aa 
to  motive  or  purpose  have  no  more  to  do  with  the  conclusion  of 
my  associates  than  if  they  had  been  made  by  some  one  not  a 
member  of  this  Court,  and  have  absolutely  no  place  whatever  in 
my  own. 

There  is  a  distinction  between  the  licensing  of  a  person  to 
practice  law  and  his  admission  to  the  bar  of  the  court,  after 
he  has  been  licensed.  This  Court  alone  can  grant  a  license. 
That  license  is  good  all  over  the  state,  but  it  alone  does  not 
admit  its  holder  to  the  bar  of  any  court  in  the  state,  not  even 
this,  the  granting,  Court,  A  subsequent  act  of  admission  is 
essential  to  enrollment  as  a  member  of  the  bar,  and  each  court 
must  do  that  for  itself.  The  license  is  an  essential  pre-requisite 
to  admission.  Without  it  no  application  for  admission  can  be 
made,  but  it  is  not  admission,  nor  the  equivalent  thereof.  Prac- 
ticing without  admission,  after  having  obtained  a  license,  is 
made  a  misdemeanor  and  punished  by  fine.  Whether  a  licensee 
can  be  denied  admission  is  another  question  altogether,  and  has 
no  material  hearing  on  the  interpretation  of  the  statute.  In 
marking  this  distinction  between  license  and  admission,  I  am 
merely  stating  the  plain  terms  of  the  statute.  4  Min.  Inst.  Part 
I,  204. 

From  this  it  is  plain  that  the  license  only  enables  its  holder 
to  apply  for  admission.  The  requirement  is  a  limitation  upon 
the  right  to  make  such  application.  The  legislation,  imposing 
this  restraint,  is  directed  primarily  to  citizens  not  attorneys. 
It  concerns  the  entry  of  a  citizen  upon  a  certain  vocation.  With- 
out this  limitation,  any  citizen  could  apply  for  admission.  Under 
it,  only  those  who  have  complied  with  certain  conditions  cao  do 
BO.  This  measure  of  regulation  is  justified  by  the  police  power 
of  the  state,  vested  in  the  legislature.  In  nature,  it  is  not 
unlike  other  license  statutes.     It  is  not  an  enabling  act.     On 
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the  contrary,  it  is  a  limiting,  regnlating,  act.  Having  plenary 
power  over  this  subject,  the  legislature  is  the  sole  judge  of  the 
extent  of  the  limitation.  It  could  Bay  the  certificate  of  the 
county  court  as  to  moral  character  should  be  conclusive  upon 
the  person  or  tribunal,  charged  with  the  duty  of  granting  the 
license.  TJie  extent  of  the  limitation  ia  a  mere  question  of 
policy,  lying  wholly  within  the  discretion  of  the  legislature.  It 
is  not  the  province  of  courts  to  revise  the  vork  of  the  legislature 
and  supply  what,  in  their  opinion,  are  omissions  of  provisions 
necessary  to  make  a  statutory  system  or  plan  wise  and  expedient. 
If  that  could  be  done  in  one  case  it  could  be  done  in  all,  and 
the  courts  would  become  legislative,  as  well  as  judicial,  tribunals, 
a  resnlt  positively  forbidden  by  the  Constitution  of  the  State. 
Why  should  the  courts  add  conditions  to  a  statute,  prescribing 
the  mode  of  procuring  a  license  to  practice  law,  any  more  than  to 
one,  prescribing  the  mode  of  procuring  a  license  to  practice 
medicine,  or  keep  a  hotel,  or  sell  sewing  machines,  or  act  as  a 
broker  or  real  estate  agent,  or  do  any  other  lawful  act?  It  can- 
not be  maintained  that  there  is  any  power  in  the -courts  to 
require  more  than  the  statute  specifies  in  any  of  these  cases; 
but  it  38  solemnly  asserted  that  the  legal  profession  is  dis- 
tinguishable from  all  other  vocations  in  that  it  pertains  to  the 
judiciary,  and  this  is  invoked  as  justification  for  the  departure 
from  the  rule  governing  in  all  other  cases.  To  this,  I  cannot 
assent,  but  I  defer  discussion  of  it  for  the  present. 

This  distinction  between  license  and  admission  or  jiiember- 
ship  of  the  bar  has  not  escaped  judicial  notice.  On  the  con- 
trary, it  has  been  asserted  and  emphaBized,  In  Fisher's  Case, 
6  Leigh  619,  the  superior  court  summarily  revoked  and  an- 
nulled Fisher's  license  for  what  it  deemed  malpractice  committed 
in  its  presence.  On  an  appeal  to  the  general  court  of  Virginia, 
this  judgment  was  reversed,  the  court  holding  that,  befoi'e  such 
a  judgment  could  be  pronounced  by  the  court  below,  the  party 
accused  must  be  regularly  prosecuted  by  information  or  indict^ 
ment  and  found  guilty  by  a  jury.  It  was  observed,  however, 
that  the  court,  for  misconduct,  could  have  suspended  or  annulled 
the  license,  so  far  as  it  authorized  the  attorney  to  practice  in 
the  particular  court,  but  no  further.  This  would  have  amounted 
to  nothing  more,  in  effect,  than  disbarment  or  striking  the 
attorney's  name  from  the  roll  of  that  particular  court.  Fry, 
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Judge,  said :  "But  it  is  believed,  the  power  of  no  court  at  c 
law,  extends  farther  thaa  to  fine,  imprison,  or  disbar  from  its 
own  forum.  Contempts,  or  other  misconduct,  may  be  punished 
by  fine,  imprisonment,  or  striking  from  the  roll  of  attorneys. 
But  striking  from  the  roll  of  one  court  did  not  extend  to  any 
other  court.  •  *  •  This  power  of  the  court,  it  seems  to  me, 
is 'ample  to  vindicate  a  due  respect  for  itself  and  the  laws,  in 
a  case  like  that  in  tliis  record.  The  additional  power  of  sum- 
mary suspension  or  revocation  of  license,  is  not  necessary  for 
sucli  purjjose."  In  Ex-parte  Hunter  et  ah,  2  W.  Va.  122,  144, 
Judge  Brown  said :  "The  license,  of  itself,  and  before  admis- 
sion or  induction  by  the  Court,  does  not  constitute  the  holder 
an  attorney  or  officer  of  any  court,  but  simply  entitles  him  to 
be  admitted  as  such,  to  practice  in  all  the  courts  of  the  state, 
upon  Ilia  taking  the  oaths  required  by  the  laws  in  force  at  the 
time  of  such  admission,  unless  good  cause  appear  to  the  Court 
for  withholding  its"  permission.  Any  cause  that  would  warrant 
the  suspension  or  expulsion  of  an  attorney  from  tlie  office  or, 
as  it  is  commonly  called,  striking  his  name  from  the  roll  of 
attorneys,  would  equally  authorize  a  refusal  of  admission."  He 
further  says  the  admission  of  an  applicant  is  a  judicial,  and  not 
merely  a  ministerial  act.  Proceeding  further  he. says:  "It  will 
be  observed  also,  that  there  is  a  marked  distinction  between  the 
power  of  the  Court  to  supersede  or  annul  the  attorney's  license, 
as  provided  in  the  fifth  and  sixth  sections  of  chapter  164  of 
the  Code,  and  the  common  law  power  to  disbar  him  from 
practicing  as  an  officer  of  the  particular  court.  In  the  former 
case  it  can  only  be  done  for  the  causes  assigned,  and  in  the 
mode  prescribed  by  the  statute,  and  when  so  done  supersedes 
and  annuls  the  license  altogether,  and  alike  debars  from  admis- 
sion, and  disbars  after  admission  from  all  the  courts  of  the 
state.  But  in  the  latter  case,  that  is,  of  amotion  or  suspension  - 
from  the  ])articular  court — the  Court  exercises  only  the  common 
law  powers  of  a  court  of  record,  and  its  judgment,  whether  called 
a  judgment  of  amotion,  suspension,  expulsion,  disbarment,  or 
striking  from  the  roll  of  attorneys,  only  affects  the  official  posi- 
tion of  tlie  party  in  that  particular  court,"  In  State  v.  Mc- 
Claughertii,  33  W.  Va.  250,  this  Court  held  as  follows:  "A 
circuit  court  may,  independent  and  outside  of  the  provisions  of 
section  C,  chapter  ll9  of  Code  1887,  strike  the  name  of  an 
67  w.  Va. 
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attorney  from  the  roll  of  such  court  for  sufficient  cause,  but  it 
cannot,  except  in  the  manner  provided  by  said  statute,  suspend 
or  annul  the  license  of  an  attorney." 

From  the  nature  of  a  license,  as  we  define  and  interpret  it, 
as  well  as  from  the  character  of  an  attorney's  business,  it  follows 
that  the  regulation  thereof  belongs  to  the  police  power' of  the 
state,  exercised  by  the  legislature  and  not  by  the  courts,  except 
in  so  far  as  the  latter  are  charged  with  some  duty  in  the  execu- 
tion of  the  power  of  tiie  former.  While  the  legal  profession, 
like  all  other  vocations,  rising  to  the  dignity  of  professions,  is 
honorable,  such  as  those  of  teaching  and  medicine,  the  practice 
ot  the  law  is  still  nothing  more  than  a  vocation.  An  attorney 
is  in  no  sense  a  representative  of  the  court  in  which  he  prnetices. 
By  virtue  of  his  mere  office  of  attorney,  lie  neither  represents 
nor  binds  the  court  by  any  act  of  his.  He  is  neither  its  agent 
nor  its  sen:aDt,  although  it  may  require  of  him  the  performance 
of  certain  duties.  His  subjection  to  the  power  of  the  court  in 
this  respfcts  does  not  flow  from  any  representative  relation. 
It  is  based  upon  the  power  of  the  court  to  make  his  right  to 
practice  therein  dependent  upon  conditions,  or  upon  the  law 
imposing  conditions  enforcible  by  the  court.  lie  lias  no  judicial 
power  and  performs  no  judicial  function.  He  is  merely  the 
adviser  and  advocate  of  his  client.  His  advice  never  binds  the 
court  nor  protects  his  client,  and,  as  advocate,  he  can  demand 
"nothing.  These  propositions  are,  or  should  be,  matters  of  com- 
mon knowledge,  such  as  even  laymen  should  know.  Those  who 
doubt  them  and  rely  upon  had  advice  of  attorneys  suffer  a  rude 
awakening  in  the  courts.  This  is  everi'  day  experience  in  litiga- 
tion. The  contention,  therefore,  that  legislative  regulation  of 
the  licensing  and  admission  of  attorneys  is  an  invasion  of  the 
(lower  and  authority  of  the  judiciary,  stands  upon  no  legal 
principle.  Legislative  interference  with  something,  pertaining 
to  the  courts,  which  is  not,  in  any  sense,  judicial  in  character 
or  function,  cannot  possibly  constitute  an  invasion  of  the  judicial 
department  of  the  govefument.  Suppose  an  attorney  is  an 
officer  of  the  court  in  a  certain  sense.  So  are  its  clerk  and 
sheriff.  Certainly  these  oESeea  can  be  made  elective,  notwith- 
standing their  relations  to  the  court  are  just  as  close  in  nature 
as  that  of  attorneys,  and  their  powers  and  functions,  as  instru- 
mentalities in  the  administration  of  justice,  are  far  more  im- 
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portant  aod  powerful  than  those  of  an  attorney.  They  are 
elective.  They  are  so  clearly  independent  and  devoid  of  judicial 
-power,  that,  by  the  constitution  and  laws,  snch  persona  as  the 
people  see  fit  to  elect  are  installed  in  these  offices.  Why  may 
not  the  legislature  do  the  same  in  respect  to  attorneys?  Tho 
truth  is,  notwithstanding  dicta  and  and  ill-considered  opinions 
to  the  contrary,  that  the  right  to  admission  as  an  attorney 
never  was  a  judicial  right  at  common  law,  nor  at  all  except 
la  BO  far  as  it  has  been  made  so  by  statute.  At  first,  attorneys 
were  appointed  by  royal  letters  patent  under  the  great  seal, 
commanding  the  justices  to  admit  the  persons  therein  named 
to  be  attorneys  for  certain  persons.  Later,  the  whole  subject 
was  regulated  by  statute  1  Bacon's  Ab.  474.  The  history  of 
this  subject,  given  in  the  work  just  cited,  amply  sustains  the 
following  statement  and  conclusion  of  the  court  of  last  resort 
of  Xew  York  In  Re  Cooper,  22  K.  Y.  67,  90 :  "But  the  most 
serious  objection  to  the  law,  and  that  upon  which  the  judgment 
of  the  court  below  was  mainly  based,  is,  that  the  power  to  appoint 
or  admit  attorneys  and  counsellors  is  vested  exclusively  in  the 
courts,  and  that  in  this  respect  the  act  in  question  is  in  conflict 
with  tlie  Oonstitution  and  void.  If  such  an  exclusive  power  is 
vested  in  the  courts,  it  must  be  derived  directly  from  some 
specific  provision  or  provisions  of  the  Constitution,  It  cannot 
be  claimed  as  a  part  of  the  inherent  power  of  the  courts,  or 
as  resulting  necessarily  from  their  organizations  as  courts.  To 
show  this,  it  is  unnecessary  to  go  at  length  into  the  history 
of  attorneys  and  counsellors  as  a  separate  class.  It'  will  be 
sufficient  briefly  to  refer  to  the  manner  in  which,  prior  to  the 
Constitution  of  1846,  they  had  received  tlieir  appointments  both 
here  and  in  England.  Barristers  or  counsellors  at  law,  in 
England,  were  never  appointed  by  the  courts  at  Westminster, 
but  were  called  to  the  bar  by  the  Inns  of  Court,  which  were 
voluntary  unincorporated  associations.  The  power  of  the  court 
to  appoint  attorneys  as  a  class  of  public  officers  was  conferred 
originally,  and  has  been  from  time  to  time  regulated  and  con- 
trolled in  England,  by  statute.  (4  Hen.  IV.,  chapter  18  ;  3 
James  I,  chapter  7 ;  6  and  7  Vict,,  chapter  73,  section  27 ;  20 
and  21  Vict.,  chapter  77,  sections  40-45).  In  this  State  it 
seems  that  attorneys,  prior  to  the  Revolution,  were  appointed 
by  tlie  Governor  of  the  Colony.  (People  v.  The  Justices  of 
67  W.  Va. 
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Delaware,  1  Johnfl.  Ca.,  182).  By  the  ConBtitutioQ  of  1777, 
the  power  of  appointing  this  class  of  officers  was  vested  directly 
in  tile  courts;  but  tiie  Constitution  of  1822  was  silent  upon  the 
subject,  thus  leaving  the  matter  in  the  direction  and  control  . 
of  the  legislature,  which  at  its  next  session  passed  an  act  requir- 
ing attorneys  to  be  licensed  by  the  courts  in  which  they  should 
respectively  practice.  It  is  plain,  therefore,  that  although  the 
appointment  of  attorneys  has  usually  been  entrusted  in  this  State 
to  the  conrts,  it  has  been  nevertheless,  both  here  and  in  England, 
uniformly  treated,  not  as  a  necessary  or  inherent  part  of  their 
judicial  power,  but  as  wholly  subject  to  legislative  action.  I 
take  no  notice  of  the  distinction  between  attorneys  and  counsel 
in  the  courts  of  this  State,  because  the  same  principles  in  respect 
to  the  mode  of  appointment  are  of  course  applicable  to  both." 

The  history  of  the  law,  concerning  the  licensing  and  admission 
of  attorneys  in  Virginia,  as  set  forth  in  4  Min.  Ins.,  p.  199, 
shows  that,  from  the  earliest  times,  the  subject  has  been  regu- 
lated by  statute.  In  1643,  what  was  then  known  as  the  Grand 
Assembly  required  licenses  from  what  was  called  the  Quarter- 
Court,  held  by  the  governor  and  council,  and  one  county  court, 
and  prohibited  practice  without  it.  In  1645,  what  were  called 
mercenary  attorneys  were  prohibited  and  required  to  be  expelled. 
In  1656,  the  legislation,  relating  to  mercenary  attorneys,  was 
repealed.  In  1656,  it  was  enacted  "that  noe  person  or  persons 
whatsoever,  within  this  collony,  either  lawyers  or  any  other, 
shall  pleade  in  any  courte  of  judicature  within  this  collony, 
or  give  coancill  in  any  cause,  or  controvercie  whatsoever,  for  any 
kind  of  reward  or  profit  whatsoever."  In  1680,  it  was  provided 
that  lawyers  should  be  licensed  by  the  governor,  in  order  to 
exclude  impertinent,  busy  and  ignorant  men  from  pretending 
to  practice  law.  In  1682,  this  act  was  repealed.  In  1718,  a 
statute  was  passed  regulating  the  charges  of  attorneys.  In 
1738  practicing  in  the  county  courts,  Without  a  license,  issued  by 
the  governor  and  council,  upon  examination  by  persons  learned 
in  the  law,  was  prohibited.  In  1786,  a  statute  was  passed  by 
the  General  Assembly  providing  "That  no  person  except  the 
attorney  general,  shall  be  permitted  by  any  court  to  practice 
therein  as  a  counsel,  attorney  at  law  or  proctor,  unless  he  shall 
heretofore  have  obtained  a  license,  in  the  manner  prescribed 
by  the  law  then  in  force,  or  until  he  shall  obtain  a  license  in 
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writing  from  three  of  those,  who  shall  be  at  that  time,  judges 
of  the  high  court  of  chancery  or  general  court;  which  license, 
if  he  produce  to  them  a  certificate  from  the  court  of  that  county 
wherein  liis  usual  abode  shall  have  been  during  twelve  montlis 
next  preceding,  that  he  is  a  i)erson  of  lionest  demeanor,  such 
three  judges  are  empowered  and  required  to  grant  under  their 
hands  and  seals,  if,  after  examination,  it  he  their  opinion,  that 
he  is  duly  qualified."  On  Feb.  15,  1819,  an  act  was  passed, 
providing  that,  before  any  person  should  be  licensed  to  practice 
law,  he  should  produce,  to  those  thereby  autJiorized  to  grant 
licenses,  a  certificate  from  the  court  of  that  county  or  corpora- 
tion where  he  had  usually  resided  for  the  preceding  tnelve 
months  that  he  was  a  person  of  honest  demeanor  and  upwards 
of  twenty-one  years  of  age ;  and  that  three  of  the  judges  of  the 
superior  court,  upon  such  certificate  being  produced  to  them, 
might  grant  a  license.  The  Codes  of  1849  and  1860  contain 
this  provision :  "Any  three  judges  of  the  superior  courts  of 
this  State  may  grant  a  license  in  writing  to  practice  law  in 
the  courts  thereof,  to  any  person  who  shall  on  examination  be 
duly  qualified,  and  who  shall  produce  to  them  a  certificate  of 
the  court  of  the  county  or  corporation  where  he  has  resided 
for  one  year  next  preceding,  that  he  is  a  person  of  honest 
demeanor,  and  is  over  ttventy-one  years  of  age."  Code  I860, 
chapter  164,  section  1..  After  the  organization  of  this  State,  the 
statutory  provisions  ■«ere  substantial!;-  the  same,  until  the  act 
of  Feb.  17,  1897,  became  effective,  and  then  the  provision  as 
to  age,  residence  and  moral  character  was  not  altered.  Going 
back  over  these  provisions,  we  observe  that,  from  1786  to  1819, 
a  period  o£  thirty-three  years,  a  statute  mandatorily  required 
three  judges  to  grant  a  license,  on  ascertainment  of  the  posses- 
sion of  the  necessary  educational  qualifications  and  the  pro- 
duction of  a  certificate  of  the  county  court,  showing  residence 
and  character.  Xever,  "in  all  the  history  of  this  State  or 
Virginia,  has  any  superior  court  been  charged  with  the  duty 
of  ascertaining  the  moral  fitness  of  the  applicant.  For  one 
hundred  and  twenty-four  years,  this  duty  has  been  committed 
to  county  courts  and  no  other.  For  more  than  one  hundred 
years,  the  duty  of  issuing  licenses  to  practice  law  was  charged, 
not  upon  any  court,  but  upon  three  judges  of  superior  courts. 
Not  until  1897  was  it  ever  imposed  upon  any  eupenor  court, 
07  w.  v«. 
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and  tlien  no  authority  waa  conferred  upon  that  court  to  conduct 
any  inquiry  as  to  age,  residence  or  moral  character.  That  func- 
tion was  left  where  it  had  been  for  more  than  a  century.  From 
1786,  it  liaa  been  necessary  to  procure,  first,  a  license,  and, 
second,  admission. 

TJie  general  effect  of  this  legislation  has  been  a  subject  of 
judicial  determination  and  interpretation  by  this  Court.  In 
Ex-parte  Hunter,  2  W.  Va.  12-2,  152,  Judge  Brown  said: 
"Again,  attorneys  have  been  the  unquestioned  subject  of  legis- 
lative control  by  tiie  British  Parliament  from  the  reign  of 
Henrj'  III  to  the  present  time,  and  by  the  colonial  legislature 
of  Virginia,  almost  from  the  time  of  its  inauguration  until  the 
Revolution.  Tliis  control  has  at  all  times  beeen  most  absolute, 
and  by  the  colonial  government  most  arbitrary,  and  often  incon- 
sistent, unjust  and  even  oppressive;  prescribing  their  oaths  and 
how  they  might  be  licensed,  and  admitted  to  practice,  and 
again  e.^pelling  the  whole  profession  from  the  bar;  sometimes 
prescribing  a  fee,  then  changing  them  as  suited  the  caprice  of 
the  legislature,  and  then  again  ]>rohibiting,  under  severe  penal- 
ties, their  receiving  any  fees  at  all,  and  in  some  acts  called  and 
treated  as  a  nuisance,  and  in  some  as  mercenary  attorneys.  Yet 
no  complaint  is  heard  nor  opposition  offered  to  the  power  of 
the  legislature  in  the  premises  except  in  a  single  instance,  and 
then  the  power  was  re-asserted  and  enforced  by  the  assembly. 
"  •  *  Thus  it  would  seem  that  in  England  and  Virginia, 
until  the  ratification  of  the  Constitution  of  the  United  States, 
attorneys  at  law  were  subject  to  the  absolute  control  of  the 
legislature  as  respects  license,  admission  to  the  bar,  and  expul- 
sion from  it,  oaths,  fees  and  no  fees,  duties,  conduct  and  punish- 
ment; and  "whether  that  control  affected  them  prospectively  or 
retrospectively,  it  was  all  the  same ;  that  control  being  influenced 
by  considerations  of  a  public  nature,  and  based  on  the  right 
ami  duty  tc  subserve  the  public,  was  rarely,  if  ever,  subordi- 
nated to  the  private  interests  of  the  attorneys."  We  have  already 
analyzed  cases  in  which  this  Court  and  the  Virginia  court  have 
acknowledged  the  power  of  the  legislature  to  control  their  action 
in  respect  to  an  attorney's  license.  In  both  Fisher's  Case  and 
the  MaClaugherty  Case  it  has  been  solemnly  declared  and  , 
adjudged  that  the  court  cannot  revoke  a  license  in  any 
manner  other  than  that  prescribed  by  the  statute.     Legislative 
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denial  ^ud  limitation  of  compensation  of  attorneys  and  their 
complete  expulsion  from  the  courts  can  mean  nothing  abort  of 
full  and  complete  legislative  power  over  them  and  oyer  the 
courts  as  regards  them.  If  the  exercise  of  power  to  declare 
that  nobody  shall  act  as  attorney  and  to  enforce  the  declaration 
does  not  mean  complete  legislative  power  over  the  subject,  I 
am  unable  to  perceive  any  relation  between  cause  and  effect  or 
any  obligation  or  force  in  logic.  The  power  to  regulate  attor- 
neys' fees  implies  the  same.  Power  in  the  states  to  tax  federal 
agencies,  such  as  national  banks,  is  denied,  not  because  of  any 
express  inhibition-  of  the  federal  constitution,  but  because  power 
to  tax  at  all  implies  power  to  tax  without  limit  and  that  means 
power  to  destroy.  A  power  of  regulation  or  control,  given  for 
some  purposes,  must  exist  for  all,  unless  there  is  an  organic 
limitation.  The  legislature  has  always  controlled  the  licensing 
of  attorneys  in  this  State  and  its  power  to  do  so  has  never  been 
denied  until  now.  The  admission  of  attorneys,  an  essentially 
different  thing,  haa  been  left,  by  the  legislature,  to  the  discretion 
of  the  courts.  It  has  never  attempted  to  interfere-  with  that, 
but  its  failure  to  do  so  does  not  argue  lack  of  power  to  regulate 
it.  There  can  be  no  loss  of  legislative  power  by  non-user,  as 
in  some  other  cases.  Its  non-action  simply  leaves  the  common 
law  in  force,  which  continues  only  until  altered  by  the  legis- 
lature. Con.  Art.  VIII.,  section  21.  Our  decisions  on  the 
subject  of  admission  and  disbarment.  Walker  v.  State,  4  W.  Va. 
749;  State  v.  McClaugherty,  33  W.  Va.  250;  State  v.  StUes, 
48  W.  Va.  425;  State  v.  Shumate,  Id.  359;  and  Slate  v.  Hayes, 
64  W.  Va.  45,  do  no  more  than  declare  the  common  law,"  un- 
affected by  statute,  not  because  the  legislature  cannot  interfere 
with  the  subject  but  merely  because  it  has  not  done  so.  There 
is  not  a  suggestion  of  lack  of  legislative  power  to  do  so  in  any 
one  of  them.  No  decision  of  the  federal  supreme  court  con- 
tains a  hint  of  any  such  lack  of  authority.  It  is  not  found  in 
Ex-parie  Secombe,  19  How.  9,  nor  Ex-parte  Qarlaitd,  71  IT.  S. 
333,  nor  Ex-parte  Wall.  107  IT.  S.  265.  In  the  Secombe  Case 
it  was  found  that  a  statute  did  govern  and  was  substantially 
the  same  as  the  common  law.  There  are  a  few  State  cases  which 
assert  the  supremacy  of  the  courts  over  the  legislature  in  respect 
to  the  admission  and  disbarment  of  attorneys :  Petition  of  Splane, 
123  Pa.  St.  527,  a  mere  obiter  dictum;  Ex-parte  Mosn'eas,  39 
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Wis.  509,  another  dictian  pure  and  simple;  In  re  GoodeU,  39 
Wis.  232,  in  which  the  court  indulged  in  a  lot  of  high-sounding 
platitudes  and  a  threat  to  the  legislature  and  refused  the  appli- 
cant admission  because  of  her  sex,  justifying  its  action  in  part 
on  the  lack  of  a  statute  authorizing  admisaion  of  women;  In  re 
QoodeU,  48  Wis,  693,  in  which,  obeying  a  later  statute,  expressly 
foibidding  denial  of  admission  or  license  to  any  person  on 
account  of  her  sex,  the  same  court  merely  reiterated  its  doubt 
as  to  legislative  jurisdiction  and  power  and  admitted  the  appli- 
cant; Application  for  Admission,  31  Barb.  (N.  Y.)  353,  deny- 
ing legislative  power,  but  most  emphatically  overruled  by  In 
re  Cooper,  22  N.  Y.  67 ;  and  In  re  Das,  181  111.  73,  the  only 
existing,  unimpeached,  actual  decision  found,  in  which  the  power 
of  the  legislature  to  control  the  matter  of  admission  to  practice 
has  been  denied,  on  the  ground  of  mere  inherent,  natural,  ex- 
clusive power  in  the  courts.  The  New  Jersey  cases  do  not  assert 
it.  Attorney's  License,  1  Zab.  (21  N.  J.  L.)  346,  says  not  a  word 
on  the  subject.  In  re  Brarich,  70  N.  J.  L.  537,  involved  neither 
license  nor  admission,  but  only  the  duty  of  the  court  to  certify 
to  the  governor  educational  qualification  of  certain  persons  to 
enable  them  to  obtain  licenses  from  the  governor.  The  court 
held  that  the  examination  and  recommendation  of  applicants 
belonged  exclusively  to  the  court,  not  because  of  any  natural  or 
inherent  right,  nor  because  it  was  necessary  to  the  preservation 
of  the  separation  of  judicial  from  legislative  power,  but  because 
the  constitution  had  expressly  vested  exclusive  control  thereof 
in  the  supreme  court.  Concisely  stated  in  the  court's  own  lan- 
guage, the  proposition  is :  "The  supreme  court  of  New  Jersey 
neither  licenses  attorn eys-at-law  nor  admits  them  to  practice. 
They  are  invested  with  that  privilege  by  letters-patent,  issued 
by  the  governor  of  the  state  when  he  is  assured  that  such  licensees 
are  possessed  of  the  proper  qnalifications  by  a  recommendation 
to  that  effect  from  the  supreme  court,  based  upon  an  examina- 
tion made  by  it  or  under  its  supervision,  which  examinations  ao 
made  or  supervised  has,  from  the  earliest  periods,  been  a  dis- 
tinctive attribute  of  the  supreme  court,  and  as  such  existed  in 
unqualified  form  at  the  time  the  constitution  of  1844  was 
adopted.  The  power  of  the  supreme  court  thus  to  examine,  for 
itself,  those  whom  it  recommended,  for  license,  was  therefore  one 
of  those  'powers'  which,  in  addition  to  its  'jurisdiction,'  it  ffaa 
87  w.  Va. 
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by  that  instrument  authorized  to  'continue,'  Assuming  the  con- 
tinuance of  such  mode  of  appointment,  a  statute,  passed  in 
1903,  requiring  the  supreme  court  to  recommend  certain  indi- 
viduals without  siich  an  examination,  is  an  unauthorized  exercise 
of  legislative  control."  That  ease  does  not  even  countenance 
the  doctrine  of  the  Illinois  court.  In  taking  shelter  imder  an 
express  constitutional  provision,  it  impliedly  denies  and  repudi- 
ates the  idea  of  inherent  power.  The  Indiana  eases  enunciate 
no  such  doctrine.  Xot  a  word  on  the  subject  is  found  in 
Omrigus  v.  Slate,  93  Ind.  239.  In  In.  re  Leach,  134  Ind.  665, 
the  exact  opposite  is  asserted,  for  the  court,  after  saying  at- 
torneys are  subject  to  the  rules  of  practice  in  court,  and  that 
the  power  of  courts  to  control  their  attorneys  is  inherent,  added 
"such  rules,  of  course,  not  conflicting  with  the  constitution  and 
laws  of  tlie  state."  This  la  an  express  acknowledgment  of  legis- 
lative supremacy,  and  I  do  not  sec  hew  my  hrethem  can  cite  the 
case  for  the  opposite  contention.  In  O'Brien's  Petition,  79 
Conn.  46,  the  applicant  contended,  nor  that  there  was  inlierent 
power  in  the  courts  to  grant  licenses  or  admit  to  practice,  beyond 
legislative  control,  but  tliat  a  statute,  expressly  committing  to 
the  courts  the  matter  of  admission  upon  examination  by  a 
committee  of  the  bar,  was  unconstitutional  because  it  required 
examination  by  mere  members  of  the  bar  instead  of  by  some 
officer;  but  the  court  upheld  the  statute  and  thereby  recognized 
legislative  authority  in  the  premises.  To  the  weight  of  this  lack 
of  authority  for  the  proposition,  underlying  the  majority  opinion, 
there  is  to  he  added  that  of  the  following  cases,  expressly  de- 
claring the  contrary :  Ex-parte  Yale,  24  Cal.  241,  saying  "The 
manner,  terms,  and  conditions  of  an  attorney's  admission  to 
practice,  as  well  as  his  powers,  duties  and  privileges,  are  subject 
to  legislative  control,  the  same  as  any  other  profession  or  busi- 
ness that  is  created  pr  regulated  by  statute ;"  Cohen  v.  Wright, 
23  Cal.  293 ;  In  re  Rorey,  80  Pae.  Rep.  234 ;  Champion  v.  Stale, 
43  Tenn.  (3  Cold.)  Ill,  declaring  "An  attorney,  before  he  is 
permitted  to  practice  law  in  this  state,  must,  in  open  court, 
take  an  oath  to  support  the  Constitution  of  the  United  States, 
and  the  state  of  Tennessee,  and  to  faithfully  demean  liimeelf 
in  the  practice  of  his  profession,  &c.  No  court  has  the  right 
to  affix  other  conditions,  than  those  imposed  by  law " ;  In  re 
Application  for  License,  143  N".  C.  1,  holding  that  "The  legis- 
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lature  has  the  right  to  establish  the  qualificatioDS  to  be  required 
of  one  to  become  a  practicing  member  of  the  bar  by  virtue  of 
the  police  pcwer  which  ia  veeted  in  that  body";  and  In  re 
Hovey,  81  Pac,  Eep.  1019,  declaring  "The  finding  of  a  referee 
appointed  to  ascertain  and  report  as  to  moral  character  of  appli- 
cant for  admission  to  the  bar  that  the  applicant  was  of  good 
moral  character  prior  to  his  arrival  in  the  state,  and  that  he 
was  then  guiltless  of  crime  or  improper  conduct  as  an  attorney, 
is  conclusive."  It  is  a  just  criticism  upon  the  decision  in  the 
Day  Case,  181  111.  73,  to  say,  the  historic  facts,  relating  to  the 
admission  of  attorneys,  which  compelled  the  New  York  court 
of  appeals  to  overrule  one  of  its  decisione,  and  drove  the  supreme 
court  of  New  Jersey  to  the  'shelter  of  an  expreaa  constitutional 
declaration  of  exclusive  power  in  itself,  are  all  admitted  and 
either  denied  any  force  whatever  or  given  a  significance  dia- 
metrically opposite  to  that  accorded  them  by  the  New  York  and 
New  Jersey  courts  and  its  authority  and  reasoning  were  re- 
pudiated in  the  North  Carolina  case. 

There  eonld  not  have  been  any  such  exclusive  power  in  the 
courts  at  common  law.  The  power  of  the  British .  Parliament 
was  supreme.  It  could  dethrone  the  King  and  did  so.  It 
could  destroy  the  courts  and  replace  them  with  others  of  its 
own  creation,  and  haa  done  so.  Judge  Cooley,  in  his  treatise 
on  Constitutional  Limitations,  pp.  124  and  125,  says  the  parlia- 
ment can  do  everything  that  is  not  naturally  impossible,  where- 
fore some  have  not  acrupled  to  call  its  power,  by  a  figure  rather 
too  bold,  the  onuiipotence  of  parliament ;  and  quotes  Sir  Matthew 
Hale  as  having  said  "This  being  the  highest  and  greatest  court, 
over  which  none  other  can  have  jurisdiction  in  the  kingdom, 
if  by  any  means  a  misgovemment  should  any  way  faU  upon 
it,  the  subjects  of  this  kingdom  are  left  without  all  manner 
of  remedy;"  and  Lord  Burleigh  as  having  said  "That  England 
could  never  be  ruined  but  by  a  parliament."  Of  course  our 
le^slatures  have  no  such  power,  but  they  do  have  all  the 
sovereign  power  not  vested  by  express  constitutional  provision 
in  the  other  two  departments,  the  executive  and  judicial.  Judge 
Cooley  says,  at  page  126 :  "In  creating  a  legislative  department 
and  conferring  upon  it  legislative  power,  the  people  must  be 
understood  to  have  conferred  the  full  and  complete  power  as 
it  rests  in,  and  may  be  exercised  by,  the  sovereign  power  of  any 
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country,  Bubject  only  to  such  restrictions  as  they  have  seen  fit 
to  impose,  and  to  the  limitations  which  are  contained  in  the 
Constitation  of  the  United  States.  The  legislative  department 
is  not  made  a  special  agency  for  the  exercise  of  specifically  defined 
legielative  pcnrere,  but  is  intrusted  with  the  general  authorily 
to  make  laws  at  its  discretion."  T%ie  means  that  the  legis- 
lature possesses  all  sovereign  power,  not  expressly  or  by  necessary 
implication  vested  in  the  other  two  departments.  It  is  the 
successor,  in  logic,  of  the  British  Parliament,  except  in  so  far 
as  certain  powers  exercised  by  parliament  have  been  carved 
out  and  lodged  in  the  other  two  departments.  This  principle 
was  recognized  by  the  New  Jersey  court  when  it  based  its 
exclusive  authority  to  recommend  applicants  for  license  to 
practice  law  upon  the  constitutional  provision  of  that  state, 
declaring  the  powers  and  privileges  of  the  supreme  c6urt  should 
continue,  but  entirely  overlooked  in  the  Illinois  case,  to  which 
reference  has  been  made.  Our  own  Constitution  impliedly  says 
there  is  jurisdiction  in  the ■  legislature  to  regulate  and  control 
the  exercise  of  judicial  power.  Section  39  of  Art.  VI  says  the 
legislature  shall  not  pass  local  or  special  laws  in  any  of  certain 
enumerated  cases,  one  of  which  is  described  as  follows :  "B^n- 
lating  the  practice  in  the  courts  of  justice."  The  constitution 
goes  no  further  than  to  vest  the  judicial  power  in  certain  courts 
by  it  created  and  certain  others  which  the  legislature  is  allowed 
to  create,  and  then  the  regulation  of  the  practice  and  procedure 
of  tlie  courts  is  left  in  the  power  of  the  legislature.  The  common 
law  practice,  except  in  so  far  as  it  had  been  repealed  or  modified 
by  legislation,  was  left  in  force  until  the  legislature  should 
alter  it.  Even  now,  this  Court  is  operating  under  certain 
statutes,  governing  its  practice,  that  arc  not  conducive  to  the 
best  results  for  the  public,  nor  the  convenience  of  the  Court. 
On  the  contrary,  some  of  these  regulations  are  inconvenient 
and  materially  impair  the  efficiency  of  the  Court,  by  reason  of 
delays  and  lack  of  system  and  order.  But  I  apprehend  it  would 
strike  the  people  of  this  State  as  novel,  arbitrary,  or  possibly 
tyrannical,  if  we  should  refuse  obedience  to  those  laws  and 
transact  business  in  accordance  with  our  own  notions  of  ex- 
pediency, wisdom  and  justice.  Again,  it  is  to  be  observed  that 
the  selection  of  the  personel  of  the  court,  the  judges,  is  not 
and  never  was  judicial.  It  has  always  been  executive  or  legis- 
BT  w.  Va. 

n,. ,.:  ..■VjCIDV"-' 


Mar.  1910.]  LICENSE  to  Pkaotice  Law.  ^3 

lathe.  Since  the  people  are  entrusted  -with  the  selection  of  the 
judges  who  preside  in  the  courts,  the  real  administrators  of 
justice,  and  the  legislature  can  prescribe  all  the  rules  of  pro- 
cedure, and  the  judgeq  are  bound  to  respect  and  obey  them, 
let  them  impair  the  efficiency  of  the  court  or  not,  it  strikes  me 
as  a  strange  doctrine  that  attorneys,  who  have  no  judicial  power 
and  are  the  mere  representatives  of  their  clients,  stand  upon  an 
Infinitely  higher  and  superior  plane,  beyond  the  reach  of  the 
people  through  Igislative  power,  and  are  responsible  to  the 
courts  alone  for  their  origin  and  rights.  For  this  position,  we 
have  the  high  authority  of  the  Supreme  Court  of  the  United 
States  in  Ex-parte  Garland,  71  TJ.  S.  333,  380,  declaring  "The 
legislature  may  undoubtedly  prescribe  qualifications  for  the 
ofiBce  (of  attorney)  to  which  he  must  conform,  as  it  may,  where 
it  has  exclusive  jurisdiction,  prescribe  qualifications  for  the 
pursuit  of  any  of  the  ordinary  avocations  of  life," 

It  is  always  proper  to  look  to  the  possible  consequence  of 
the  determination  of  any  question,  as  having  some  bearing  upon 
the  correctness  thereof.  If  the  courts  have  exclusive  power  to 
say  who  shall  and  who  shall  not  be  attorneys  and  what  qualifi- 
cations they  shall  possess,  and  the  legislature  can  exercise  no 
power  in  this  respect,  that  the  courts  are  hound  to  submit  to, 
the  latter  can  raise  the  standard  of  educational,  social  and  moral 
qualifications  to  such  an  extent  as  to  exclude  all  but  a  few  of 
the  great  body  of  citizens  from  the  legal  profession,  and  there 
is  no  power  in  the  state  that  can  prevent  it.  They  could  exclude 
women,  the  colored  citizen,  all  male  citizens  who  have  not 
acquired  the  highest  possible  educational  attainments,  all  but 
Methodists,  or  Baptists,  or  Presbyterians,  or  Catholics,  or  any 
other  class.  Gentlemen  composing  the  bench  and  bar,  and 
clothed  with  such  absolute  power,  could  soon  make  themselves 
a  very  select  and  exclusive  class  of  citizens,  from  which  worthy 
and  competent  men  would  be  barred  out  on  fanciful  pretexts, 
bearing  no  just  or  reasonable  relation  to  the  nature  or  efficiency 
of  the  profession.  There  would  be  no  limit  to  their  arbitrary 
power.  They  might  come  in  contact  with  some  of  the  late 
amendments  to  the  Constitution  of  the  United  States,  but  the 
state  is  not  supposed  to  look  to  them  as  factors  in  the  determi- 
nation of  its  own  domestic  policy,  except  as  a  limitation  upon 
its  powers.  Tliere  was  a  time  when  these  amendments  did  not 
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exist  and  they  may  cease  to  eiist  in  the  future.  The  constitu- 
tion of  the  Btate  has  set  no  limitation  upon  the  powers  of  the 
court  in  respect  to  the  admission -and  diebarment  of  attorneys, 
and  if  the  legislature  has  no  power  of  control  in  that  behalf, 
there  is  none  and  they  may  do  what  they  please.  It  ia  not  to 
be  presumed,  of  course,  that  any  such  radical,  unreasonable  and 
unjust  measures  as  those  mentioned-  will  ever  be  adopted,  but 
the  framers  of  the  constitution  attempted  to  cover  and  provide 
for  possibilities  as  well  as  probabilities.  That  instrument  was 
made  not  merely  for  ordinary  conditions  and  circumstances, 
but  for  times  when  conditions  may  be  eitraordinary  and,  for 
some  reason,  passion  and  prejudice  and  conflict  of  interest 
might  attempt  to  obtrude  themselves  even  into  the  courts.  Such 
calamities,  should  they  befall  usi  would  be  remediable  by  a 
constitutional  amendment,  of  course,  but  should  we  adopt  a 
construction  which  makes  possible  the  necessity  of  resort  to  so 
drastic  a  remedy,  one  in  the  nature  of  a  revolution?  If  the 
power  to  regulate  this  subject  is  left  in  the  legislature,  ultimate 
and  substantive  rights,  respecting  the  profession  will  he  recog- 
nized as  having  originated  in  positive  law,  like  those  of  other 
people,  and  be  subject  to  the  control  of  that  branch  of  govern- 
ment to  which  the  members  of  aU  other  professions  have  to  sub- 
ordinate their  interests  and  aspirations. 

Having  thus  examined  all  the  decisions,  relied  u|)on  to  sustain 
the  supposition  of  exclusive  power  in  the  courts,  in  the  light 
of  legal  principles,  our  system  of  popular  government,  and  con- 
siderations of  public  policy,  I  am  thoroughly  convinced  that, 
in  so  far  as  they  assert  the  doctrine,  they  are  founded  upon  mere 
sentiment  and  over-zealousnesa  for  the  interests  of  the  pro- 
fession, mistaken  for  reason  and  law,  and  accord  to  the  courts 
a  power  far  in  excess  of  means  necessary  to  preserve  and  main- 
tain the  efficiency  of  the  judiciary.  ■  Stilted  exclusiveness  and 
puritanical  fastidiousness  may  be  desirable  and  pleasant  to  bench 
and  bar,  but  are  not  at  all  necessary  to  the  due  administration 
of  justice,  nor  accordant  with  the  spirit  of  our  institutions. 

Justification  for  the  position  taken  in  the  majority  opinion 
is  sought  in  those  decisions  which  say  the  function  of  admitting 
and  disbarring  attorneys  ia  judicial.  These  enunciations  do 
not  imply  what  is  claimed  for  them.  In  Walker  y.  Stale,  4 
W.  Va.  749,  State  v.  McClavgherty,  33  W.  Va.  250,  State  v. 
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Stiles,  48  W.  Va.  425,  State  t.  Shumate,  48  W.  Va.  359,  State 
V.  Hayes,  64  W.  Va.  45,  Ex-parte  Secombe,  19  How.  9,  In  re 
Garland,  71  \J.  8.  333,  and  Ex-parte  Wall,  107  U.  S.  265,  the 
judicial  nature  of  the  proceeding  waB  adverted  to  or  recognized 
88  either  justifying  or  precluding  the  remedy,  invoked  in  the 
appellate  court,  and  nothing  more.  Xowhere  is  it  said  that  the 
judicial  character  of  the  proceeding  places  the  matter  of  right 
to  practice  of  right  to  be  retained  in  the  court  beyond  the  legis- 
lative power.  In  the  Secombe  Case,  application  was  made  in 
the  Supreme  Court  of  the  United  States  for  a  mandamv3  to 
compel  the  supreme  court  of  the  territory  of  Minnesota  to  set 
aside  an  order  entered  by  that  court,  removing  Secombe  from 
his  office  as  attorney  and  prohibiting  him  from  practicing  his 
profession  in  any  of  the  courts  of  that  territory.  The  Supreme 
Court  of  the  United  States  said  no  more  than  that,  both  at 
common  law  and  under  the  statute  of  the  territory  of  Minnesota, 
the  admission  and  disbarment  of  attorneys  was  a  judicial  act, 
and,  for  that  reason,  a  mandamvs  could  not  be  awarded  to  review 
the  action  of  the  territorial  court.  The  statement  of  the  nature 
of  the  proceeding  was  made  for  no  other  reason  than  to  show 
that  mandamus  was  not  the  proper  remedy  for  review.  We 
have  held  over  and  over  in  this  Court  that  mandamtis  cannot 
be  substituted  for  a.  writ  of  error,  and  that  is  substantially  all 
the  Supreme  Court  of  the  United  States  decided  in  the  Secombe 
Case,  in  which  the  principle  was  applicable.  Our  own  cases, 
entertaining  writs  of  error  in  proceedings  of  that  kind,  are  pre- 
cedents and  authorities  for  the  proposition  that  a  writ  of  error 
lies  and  is  the  proper  remedy  to  review  a  judgment  of  disbar- 
ment, because  it  is  judicial  and  not  administrative,  and  that  is 
the  only  reason  for  saying  the  function  is  judicial.  The  Cooper 
Case,  in  23  N".  Y.  67,  well  illustrates  the  fallacy  of  the  argu- 
ment of  the  majority  opinion.  It  says  the  admission  of  at- 
torneys is  a  judicial  and  not  an  executive  function.  Thereby 
it  justifies  an  appeal  to  the  court  of  appeals.  Then  it  proceeds 
to  say  and  decide  that  the  legislature  has  power  to  determine 
the  conditions  upon  which  persons  shall  be  admitted,  and  these 
two  propositions  are  not  inconsistent.  In  that  case  Judge  Seldea 
said,  after  reviewing  the  English  and  early  New  York  law, 
"It  follows  from  what  has  been  said,  that  unless  the  constitu- 
tion of  1846  has  either  expressly  or  impliedly  conferred  upon 
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the  supteroe  court,  or  upon  the  several  conrte,  the  exclosive 
power  claimed  in  this  case,  the  -vhole  subject  of  the  admisBion 
of  attorneys  and  counselloTs  was  left  as  theretofore  in  the  hands 
of  the  legiBlature,  subject  only  to  the  constitTitional  provisions 
bearing  upon  it,"  Then  after  reviewing  the  reasoning  of  the 
judge  of  the  court  below,  he  continued :  "In  this,  the  judge  no 
doubt  is  correct;  but  his  inference  that  the  power  thus  exercised 
by  the  supreme  court  is  thus  established  so  as  to  be  beyond  the 
control  of  the  legislature  is  plainly  erroneous.  *  •  *  The 
legislature  has  not  taken  from  the  court  its  jurisdiction  over  the 
question  of  admission,  but  it  has  simply  prescribed  what  shall 
be  competent  evidence  in  certain  cases  upon  that  question, 
•  •  •  No  doubt  some  kind  of  formal  admisBion  was  con- 
templated; but  so  far  as  I  can  see,  that  admission,  under  the 
provisions  of  the  constitution,  may  as  well  have  been  by  the 
governor,  the  attorney  general,  or  any  other  public  functionary, 
as  by  the  courts.  There  was  a  propriety,  certainly,  in  invest- 
ing the  court  with  the  power,  as  the  legislature  has  done ;  but 
this  was  a  question  of  mere  legislative  discretion."  The  judicial 
character  of  the  function  of  the  court  below,  in  refusing  ad- 
mission on  the  theory  that  the  legislative  act  was  unconstitu- 
tional, as  invading  the  powers  of  the  judiciary,  was  declared  by 
the  court  of  appeals  as  the  basis  of  an  appeal  to  enable  that 
court  to  declare  the  judgment  of  the  lower  court  erroneous,  in 
holding  that  the  legislature  had  no  power  to  say  who  should 
be  admitted  to  practice  law.  The  court  of  appeals  said  the  court 
below  had  acted  judicially  in  passing  upon  the  sufficiency  of 
the  evidence  of  certain  facts  and  the  constitutionality  and 
validity  of  a  statute,  in  acting  on  the  application  for  admission. 
It  did  not  say  the  creation  of  the  right  to  admission  was  judicial. 
The  inference  of  exclusive  power  in  the  courts,  respecting  the 
rights  of  attorneys,  from  the  character  of  the  function  per- 
formed by  the  court  in  admitting  or  expelling  them,  is  a  con- 
fusion of  right  with  remedy.  The  question  we  have  here  is 
not  one  of  remedy,  bat  of  the  source  or  origin  of  the  right  to 
be  an  attorney  and  practice  in  the  courts.  The  function  of 
the  judiciary  is  to  ascertain,  declare  and  enforce  rights  given 
or  created  by  the  common  law,  statutes  or  the  constitution, 
rights  created,  not  by  the  judiciary,  hut  by  some  other  power. 
The  origination  or  creation  of  rights,  whether  personal  or  prop- 
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ert^,  Ib  no  part  of  the  judicial  function.  Its  powers  are  to 
administer  and  enforce,  not  to  make,  lawa.  We  have  shown  that, 
in  the  first  instance,  this  right  was  conferred  by  the  King  and 
then  by  statute  and  never  by  the  courts  out  of  any  inherent 
power  poeeesaed  by  them.  They  merely  recognized  and  enforced 
it.  In  detenuiniug  whether  a  person  is  heir,  distributee,  devisee 
or  a  legatee  of  an  estate,  the  court  acts  judicially,  but  it  would 
be  absurd  to  say  it  creates  the  title  or  right  of  heir,  distributee, 
devisee  or  legatee.  The  court  acta  judicially  in  passing  upon 
the  constitutionality  of  statutes  and  in  construing  them,  but  who 
would  infer  from  that  a  claim  of  right  on  its  part  to  pass 
etatates?  The  court  acta  judicially  in  rendering  a  judgment  in 
favor  of  a  creditor  for  money  or  an  owner  of  land  for  possession 
thereof  and  in  decreeing  specific  performance  of  a  contract,  but 
who  would  say,  for  that  reason,  that  it  creates  the  debt  or  gives 
title  to  the  land  or  makes  the  contract  of  the  parties?  The 
inference  is  an  absolute  non  sequitur.  It  should  be  the  exact 
opposite.  That  the  function  is  judicial  implies  the  existence  of 
a  right  in  the  attorney  beyond  the  arbitrary  or  discretionary 
power  of  the  court,  a  right  originating  in,  and  springing  from, 
a  source  outside  of  the  court,  a  right  guaranteed  by  law  so  the 
conrt  cannot  take  it  away  or  deny  it,  except  upon  a  bearing  and 
for  cause. 

Another  serious  misapprehension,  entering  into  the  reasoning 
and  conclusion  of  the  majority  opinion,  is  the  failure  to  dis- 
tinguish between  a  license  and  admission.  All  of  the  decisions 
relied  upon,  for  the  controlling  proposition,  of  that  opinion, 
were  rendered  in  cases  of  application  for  adinission,  except  the 
case  in  70  N*.  J.  L.,  and  that  was  not  an  application  for  a  license. 
It  was  an  application  for  a  certificate  or  recommendation  to 
the  governor  as  the  basis  of  an  application  to  him  for  a  license. 
To  say  there  is  no  difference  between  an  application  for  a  license 
and  one  for  admission  is  to  contradict  the  solemn,  emphatic  and 
deliberate  decisions  by  which  we  are  bound.  Fisher's  Case,  6 
Leigh  619 ;  State  v.  McClaugheriy,  33  W.  Ya.  350.  To  say  the 
Court  can  do,  in  respect  to  a  license,  what  it  can  do,  concerning 
an  application  for  admission,  or  by  way  of  disbarment,  is  to 
assert  the  exact  contrary  of  what  those  decisions  say.  They 
declare  that  a  license  cannot  be  taken  away  by  summary  pro- 
ceedings  nor  at  all  but  for  the  causes  and  in  the  manner  speci- 
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fied  in  the  Btatute.  Because  an  informal  proceeding  and 
immorality  suffice  to  debar  or  disbar  an  attorney,  it  ia  assumed 
that  they  justify  refusal  of  a  license,  and  that  in  the  face  of 
decisions  which  eay  the  license,  if  granted,  could  not  be  revoked, 
suspended  or  annulled  in  any  such  manner  nor  for  any  such 
cause.  The  applicant  here  is  denied  a  license  for  a  reason  which 
would  not  be  sufficient  cause  for  revoking  it,  if  it  had  been 
granted,  upon  the  fallacious  and  indefensible  notion  that  license 
and  admission  are  equivalent  things. 

Xone  of  the  decisions,  relied  upon  in  the  majority  opinion  are 
authority  for  the  position  that  the  granting  of  a  license  to 
practice  law  ia  a  jndieial  function.  They  say  admission  and  dis- 
barment are  judicial  functions,  but  not  that  the  granting  of  a 
license  is,  and  we  have  shovm  that  the  two  things  are  not  the 
eaire.  Our  legislation  on  the  subject  of  licenses  to  practice  law 
indicates  that  the  granting  thereof  is  a  purely  ministerial  func- 
tion. Never,  until  1897,  was  the  granting  of  a  license  to 
practice  law  made  the  duty,  or  committed  into  the  power,  of 
any  court.  For  more  than  a  hundred  years  the  duty  had  been 
imposed  upon  judges,  acting  in  vacation,  and  no  record  of  their 
action  in  granting  the  same  was  made  in  their  courts.  It  was 
purely  a  ministerial  matter.  They  examined  the  applicants 
and  acted  upon  their  own  individual  judgment  as  to  whether- 
they  had  sufGcient  professional  attainments  or  qualifications, 
and  never  looked  beyond  the  order  of  the  county  court  as  to  age, 
residence  or  character.  The  power  was  not  exercised  by  any 
court,  but  only  by  judges  off  of  the  bench  and  in  obedience  to, 
and  by  authority  of,  an  act  of  the  legislature.  Nothing  in  the 
statute  required  or  authorized  them  to  look  beyond  the  certifi- 
cate of  the  county  court.  Their  authority  in  the  premises  was 
purely  statutory  and  the  statute  stopped  short  of  any  inquiry 
back  of  that  certificate.  They  could  not  have  had  any  common 
law  power  to  do  so,  for  they  were  not  acting  in  any  common  law 
capacity-,  not  as  courts,  but  as  judges.  Now,  what  sort  of  a 
power  was  that  and  whence  its  emanation?  How  can  it  be 
said  to  have  come  from  a  court,  when  no  court  had  anjrthing 
to  do  with  it?  How  can  it  be  said  not  to  have  come  from  the 
legislature,  when  it  all  sprang  from  the  legislature  and  not  else- 
where? The  act  of  1897  simply  transferred  this  power  from 
the  three  judges  to  this  Court,  without  any  indication  of  any 
67  w.  Vb. 
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intent  -whatever  to  change  the  nature  or  character  of  it.  How 
can  it  be  said  now  to  be  different  in  nature  and  character  from 
what  it  was  when  exercised  by  individual  judges?  There  ia  an 
assumption  in  the  majority  opinion,  that,  in  requiring  no  more 
evidence  oi  moral  character,  age  and  reaidence,  than  the  certifi- 
cate of  the  county  court,  the  legislature  has  not  sufficiently  pro- 
vided for  the  integrity  and  purity  of  the  profession,  and  that, 
therefore,  it  devolves  upon  this  Court  to  interpose  further  safe- 
guards.  It  ia  elementary  that  courts  cannot  review,  revise  or 
amend  legislative  acts,  because,  in  their  opinion,  such  acta  do 
not  embody  the  peculiar  notions  or  views  of  the  courts  con- 
cerning expediency,  policy  and  wisdom.  If  this  Court  is  now 
the  guardian  of  the  legal  profession,  authorized  to  exercise 
powers  as  such  by  refusing  licenses,  after  the  applicant  has  com- 
plied with  all  the  statutory  requirements,  let  me  ask  who  held  that 
office  and  performed  its  functions  during  that  century  in  which 
neither  the  courts  of  last  resort  of  this  State  and  Virginia,  nor 
any  other  court,  except  the  county  court,  had  any  power,  or  was 
charged  with  any  duty,  respecting  the  granting  and  refusal  of 
licenses?  The  fact  that  nobody,  for  more  than  a  hundred  years, 
nor  until  now,  in  all  the  history  of  the  state,  ever  lodged  a 
protest  in  any  court  against  the  granting  of  such  a  license,  and 
that  in  respect  to  integrity  and  purity,  the  legal  profession  of 
this  State  compares  favorably  with  those  of  other  states  and  the 
country  at  large,  argue  strongly  that,  in  the  opinion  of  both 
bench  and  bar,  there  never  was  any  such  guardian,  and,  in  that 
of  the  legislature  and  the  people  of  the  state,  that  there  was  no 
occasion  for  any.  This  Court  and  every  other  court  in  the  State, 
by  its  power  of  amotion,  or  disbarment  or  striking  from  the  roll, 
has  been  abundantly  able  to  keep  its  bar  purged  of  unworthy 
persons,  and  that  has  been,  in  the  opinion  of  the  legislature  and 
of  the  courts,  ample  protection  from  contamination,  impurity 
and  incompetence.  It  was  very  wisely  determined  at  an  early 
day  that  the  time  of  the  superior  courts  ought  not  to  be  con- 
sumed with  such  inquiries  as  the  one  raised  here  by  this  protest, 
and  for  that  reason  the  question  of  moral  fitness  of  the  appli- 
cant was  left  to  the  judgment  .of  the  representatives  of  his  own 
county,  and  I  think  there  was  no  lack  of  power  in  the  legis- 
lature to  refer  it  to  them,  and  make  their  finding  conclusive 
for  the  purpose  of  the  application  for  a  license. 
67  w.  v». 
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Wliether  a  UcenBee  caa  be  denied  admiaaion,  for  any  cause 
antedating  the  certificate  from  the  county  court  as  to  his  age, 
reddence  and  moral  character,  or  as  to  whether  such  a  certificate, 
fraudulently  or  irregularly  procured,  can  be  invalidated  I  do  not 
take  the  time  to  inquire,  deeming  it  -wholly  unnecessary  for  the 
purposes  of  this  caee,  and  as  having  no  important  bearing  upon 
the  question  now  under  consideration.  If  the  legislature  sees 
fit  to  make  the  certificate  conclusive  not  only  for  the  purpose 
of  obtaining  license,  but  alBO  for  the  purpose  of  obtaining  ad- 
miaaion,  in  reapect  to  all  mattera  antecedent  to  the  date  of  such 
certificate,  I  have  not  the  slightest  doubt  of  its  power  to  do  bo. 
If  it  haa  done  so,  it  doea  not  follow  that  the  courts  cannot  disbar 
for  misconduct  after  admieaion.  If,  by  accident,  an  immoral 
man  ahould  thus  get  into  the  profeasion,  the  continuance  of  im- 
moral conduct  thereafter  would  justify  hia  diabarment,  and  the 
power  to  exclude  him  would  be  amply  soflScient  to  protect  the 
courts  from  any  serioua  injury  or  embarrasament. 

The  statute  declares  a  right  in  favor  of  a  citizen.  It  says 
that,  upon  compliance  with  certain  conditions,  the  court  may 
grant  a  license  to  any  citizen  of  the  state.  The  applicant  here 
haa  complied  with  every  one  of  them.  That  vests  in  him  a 
right  de  jure,  in  law,  for  the  legislature  is  competent  to  give 
it  and  has  done  so.  It  is  to  be  read  as  if  it  said  any  citizen  may 
have  a  license,  upon  compliance  with  the  conditions  imposed. 
It  follows  that  the  Court  cannot  withhold  it.  To  say  the  right 
is  not  given  and  is  not  de  jure  ia  simply  to  confound  license 
with  admission,  a  matter  in  respect  to  which  the  legislature 
may  not  have  restrained  the  judicial  power.  In  my  judgment, 
the  authorities  cited  in  the  majority  opinion,  call  for  the  read- 
ing of  "may"  in  this  statute  aa  if  it  were  "must."  To  these  a 
great  many  others  could  be  added. 

For  these  reasons,  I  would  reject  the  protest  and  all  the  evi- 
dence, offered  in  support  of  its  charges,  and  grant  the  license. 

Braxnos,  Judge: 

I  concur  with  Judge  Poffesbargeb. 
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CHARLESTON. 

Brown  v.  Brown, 
Decided  March  15,  1910. 

1.  pABimow — ^Who  Mat  Maiktai:* — ActUm  by  Bemaindermen. 

One  of  several  remaindermen  in  land  after  a  life  estate  can- 
not liave  partition  dnrlng  the  continuance  of  tbe  life  estate,  even 
though  he  has  acquired  that  life  estate,  unless  ha  ivalTes  that 
life  estate. 

2.  PAxnnoK  B<  REMAtnoEBMEi;. 

Odey  V,  if  Alpine,  2  Qrat,  340,  disapproved. 

Appeal  from  Circuit  Court,  Monongalia  County. 
Bill  by  John  M.  G.  Brown  against  Robert  L.  Brown  and 
others.    Decree  for  (lefendants.    Plaintiff  appeals. 

Affirmed. 

Morelandj  Moreland  £  Guy  and  Cox  »&  Baker,  for  appellant. 

Donley  <&  Hatfield,  for  appellee  Brown, 

Brannon,  Judge  : 

Jc^  J.  Brown  died  in  August,  1905,  having  made  a  will  by 
which  he  devised  real  estate  in  the  city  of  Morgantown  to  hia 
wife,  Mary  Ellen  Brown,  during  her  life,  with  remainder  to  his 
children,  John  M.  G,  Brown,  Robert  L.  Brown,  Margaret  A. 
Stoetzer,  and  three  infant  grandchildren,  children  of  a  dead 
aon,  Zalmon  Kent  Brown.  The  widow  conveyed  her  life  estate 
to  one  of  said  devisees,  John  M.  G.  Brown,  and  he  brought  a 
suit  in  the  circuit  court  of  Monongalia  county  to  compel  a  parti- 
tion of  the  land  among  those  entitled.  The  court  dismissed 
the  bill  and  John  M.  G.  Brown  appeals. 

Has  John  M.  G.  Brown  right  to  enforce  partition  ?  He  own* 
an  undivided  fourth  in  remainder  subject  to  the  life  estate  under 
the  will,  and  he  owns  that  life  estate.  He  cannot  maintain  a 
suit  for  partition  by  virtue  of  his  remainder.  Nor  can  he  have 
partition  unless  entitled  to  immediate  possession.  A  remainder- 
man is  not  so  entitled.  This  Court  has  decided  that  a  reversioner 
or  remainderman  cannot  compel  partition  during  the  continuance 
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of  a  particular  estate.  Merrit  v.  Hughes,  36  W.  Va.  356 ;  Croston 
V.  Male,  56  Id.  205.  That  is  abundantly  eetabliBhed  by  the  author- 
ities there  given.  If  any  further  authoritieB  vere  needed  a  pile 
of  them  will  be  found  in  113  Amer.  St.  H.  65.  But  tiie  plaintiff 
has  the  life  estate  of  hia  mother  in  addition  to  his  undivided 
fourth  in  remainder  as  devisee.  Does  that  life  estate  give  him 
any  additional  right  that  he  can  add  to  his  estate  in  remainder? 
Surely  not,  because  a  life  tenant  cannot  compel  a  partition 
among  remaindermen.  A  life  tenant  has  not  a  particle  of 
interest  in  estates  in  remainder,  not  a  co-tenant  -with  remainder- 
men, and  nobody  can  have  partition  unless  he  have  title  to  the 
thing  to  be  partitioned.  21  Am.  &  Eng.  Ency.  L.  1146.  A  life  ten- 
ant owning  with  one  or  more  others  a  life  estate  can  have  that 
estate  divided  between  himself  and  co-owners  of  the  life  estate; 
but  what  colorable  right  has  he  to  demand  a  partition  among  the 
remaindermen?  He  already  has  possession  and  right  to 
enjoy  the  estate  during  his  life,  and  could  get  no  more  by  parti- 
tion. It  is  well  settled  on  anthority  and  the  nature  of  things 
that  a  tenant  for  life  has  no  power  to  maintain  suit  for  parti- 
tion against  remaindermen  entitled  in  fee  subject  to  the  life 
estate.  The  well  considered  case  of  Seiders  v.  Giles.  141  Pa. 
St.  93 ;  30  Cyc.  181 ;  30  Cyc.  200.  We  find  in  21  Am.  &  Eng. 
Enoy.  L.  1155,  this:  Where  a  married  woman  dies  seized  with 
an  undivided  interest  in  land  leaving  her  husband  entitled  to 
curtesy,  he  becomes  a  life  tenant  of  an  undivided  moiety,  and 
may  maintain  partition  against  his  wife's  co-tenant.  "Where, 
however,  the  wife  was  seized  of  the  entire  tract,  the  tenant  by 
the  curtesy  becomes  a  life  tenant  of  the  entire  tract,  and  Jieace 
is  not  a  co-tenant  with  the  remaindermen,  and  has  no  such 
estate  as  will  support  partition".  Also  p.  1153.  Freeman  on 
Partition,  section  455,  says,  that  "A  tenant  for  life  or  for  years 
could,  both  at  law  and  in  equity,  compel  partition."  (Of  course, 
he  means  between  himself  and  co-tenant  of  the  mere  life  estate). 
"He  could  not  compel  the  reversioner  to  join  with  him;  nor 
could  he  occasion  a  compulsory  partition  which  would  be  bind- 
ing after  the  termination  of  his  estate".  The  plaintiff  in  this 
case  neither  upon  his  title  as  remainderman  nor  on  his  title 
as  owner  of  the  life  estate  could  compel  partition.  His  mother 
could  not  compel  partition  on  the  strength  of  her  life  estate, 
and  her  conveyance  to  the  plaintiff  of  her  life  estate  added 
6T  w.  v«. 
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nothing  to  his  estate  to  enable  him  to  compel  partition.  We 
acknowledge  that  the  caee  of  Otley  v.  M'Alpine,  2  Grat.  340, 
seems  to  be  the  other  way  as  it  allowed  a.  tenant  by  the  curtesy 
who  acquired  an  undivided  interest  in  the  remainder  to  enforce 
partition.  If  that  case  is  reported  properly,  it  is  against  all 
authority  and  reason.  The  Court  does  not  give  any  reason  for 
the  holding,  or  cite  a  particle  of  authority,  and  the  opinion  is 
wholly  a  short  and  unsatisfactory  one.  A  life  tenant  cannot  have 
partition  unless  he  waives  his  life  estate,  and  thus  get^  it  out 
of  the  way,  destroys  it,  and  lets  the  remaindermen  at  once 
come  in.  Had  the  plaintiff  done  this,  he  could  as  remainder- 
man have  sustained  hie  caee,  but  he  did  not  do  so.  When  he 
does  that  he  removes  the  particular  estate  out  of  the  way  of 
the  remainder.  The  case  of  Bice  v.  Nixon,  34  W.  Va.  107, 
makes  that  waiver  a  condition  precedent  to  enable  a  life  tenant 
to  have  partition.  The  case  thus  decides  that  a  Hfe  tenant 
cannot  otherwise  have  partition.  The  remaindermen  could 
not  ask  partition  pending  the  life  estate.  That  is  settled  and 
can  the  life  tenant  demand  it  against  the  remainder?  The 
right  ought  to  be  mutual. 

For  these  reasons  we  affirm  the  decree. 

Affirmed. 


CHARLESTON, 

Black  v.  Post. 
Decided  March  22,  1910. 

Deeds — Presumption* — Mental  Capacit];  of  Grantor. 

The  law  presumes  that  the  grantor  Is  sane  and  poesessed  of 
aufflcient  mental  capacttr  to  make  a  deed  at  the  time  of  its  exe- 
cntlon,  am)  the  hurden  of  proving  that  he  was  not  then  Bane,  or 
competent,  is  on  the  one  attacking  itB  validity. 
BKux—falidily—ilental  Capacity  of  Grantor. 

If  a  xtersoD  la  capable  of  Imowlng  the  nature,  character  and 
effect  of  his  deed  at  the  time  of  making  it,  he  Is  considered  as 
legally  compoa  mentit. 
Same — Validity— Mental  Capacity  of  Orantor — Fraud. 

Eccentrlcitj'  of  manner  and  mental  weakness  of  the  grantor 
67  w.  Va. 
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wblch  does  not  amount  to  lmbeclllt7  are  not  sufflcleat  to  otot- 
throw  a.  deed  In  the  absence  of  proof  of  fraud  In  Its  procure- 
ment. 
4.     Fbaud — Sufficiency  of  Evidence. 

Fraud  win  not  be  Inferred  from  proof  of  the  mero  <9pi»^ 
tunltr  to  commii  It;  there  muat  be  evidence  of  actual  fraud; 
this  evidence  may  be  either  direct  or  circamstantlal,  and,  If  cir- 
cumstantial, the  facts  and  clrcumatances  relted  on  to  eatatdlEh 
fraud  must  be  Inconsistent  with  fair  dealing. 

Appeal  from  Circuit  Court,  TJpahur  County. 

Action  by  Bebecca  Black  against  A.  Y.  Post  and  others. 
Pending  suit,  pliantiff  died  and  Jane  Bonnell  was  aubstitated 
in  her  stead.  Judgment  for  plaintiff,  and  the  mentioned  defend- 
ant appeals. 

Reversed  and  Remanded, 

H.  Roy  Waugh  and  0.  M.  Murphy,  for  appellant. 

U.  G.  Young  and  W.  8.  O'Brien,  for  appellee. 

Williams,  Judoe: 

Bebeeca  Black  owned  a  tract  of  140  acres  of  land  in  Upshur 
county,  and,  on  the  25th  of  December,  1906,  conveyed  it  to 
her  nephew,  A.  V.  Post,  in  consideration  that  he  would  support 
her  while  she  lived,  supply  her  with  medical  attention  in  case 
of  sickness,  and  at  her  death  give  her  a  respectable  burial,  and 
in  further  consideration  that  he  would  pay  to  Eosie  Bonnell 
and  Charley  Bonnell,  her  grandchildren  who  were  then  infants 
about  the  age  of  thirteen  and  sixteen  years  respectively,  $500 
each,  which  was  not  to  become  payable  until  each  of  the  said 
infants  should  arrive  at  the  age  of  twenty-one  years,  and  then 
to  be  paid  in  installments  of  $50  per  year  without  interest. 

On  the  14th  of  January,  1907,  she  brought  this  suit  in  the 
circuit  court  of  Upshur  county  to  have  the  conveyance  set  aside 
and  declared  void  on  the  following  grounds:  (1)  mental  in- 
competency in  the  grantor  to  make  a  conveyance;  (2)  inade- 
quacy of  consideration;  and  (3)  fraud  in  the  procurement  of 
the  deed.  Pending  the  suit  Rebecca  Black  died,  and  an  amended 
bill  was  filed  by  Mrs.  Jane  Bonnell,  her  daughter  and  only  heir 
at  law  and  the  mother  of  the  grandchildren  provided  for  in 
the  deed,  llie  defendant  answered  and  denied  specifically  all 
67  w.  v«. 
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the  allegations  of  the  bill.  The  case  turns  upon  whether,  or 
not,  the  depositions  of  witnesses  taken  and  filed  in  the  caee  are 
sufficient  to  sustain  the  charges  in  the  bill.  Ttie  evidence  is 
volaminonB,  covering  over  five  hundred  pages  of  the  printed 
record.  It  tvonld  be  a  laborious  and  useless  task  to  review  all 
the  testimony  in  this  opinion;  it  could  serve  no  useful  purpose. 
The  most  of  it  has  no  special  bearing  on  the  case.  'It  consists 
largely  of  the  opinions  of  Bebecca  Black's  neighbors  concerning 
her  competency,  or  incompetency,  to  make  a  deed;  many  of  the 
witnesses  being  of  the  opinion  that  she  was  not  competent,  and 
others  being  of  the  opinion  that  she  was  competent,  to  make 
the  deed.  One  witness  goes  so  far  as  to  say  that  he  did  not  ' 
believe  she  knew  right  from  wrong,  and  bases  his  reason  for 
this  belief  on  the  fact  that  Bebecca  Black  did  not  attend  church ; 
others  stated  that  they  did  not  regard  her  as  competent  to 
transact  business,  and  based  their  opinion  on  the  ground  that 
she  told  them  she  wanted  to  get  married,  that  she  had  said  she 
would  make  a  deed  for  half  her  farm  to  some  good  man  if  he 
would  marry  her  and  take  care  of  her.  The  proof  shows  that 
she  had  been  a  widow  for  about  four  years,  that  she  lived  on 
this  farm  all  alone,  that  she  was  not  physically  able  to  take 
care  of  the  farm  and  feed  her  stock,  that  she  could  not  secure 
the  services  of  a  reliable  man  to  do  it  for  her,  that  her  manner 
was  disagreeable,  that  she  was  odd  and  eccentric,  and  that  her 
daughter,  Jane  Bonnell,  seldom  went  to  see  her.  Bebecca  Black 
was  at  this  time  about  sixty-three  years  of  age.  Under  these 
circumstances  we  do  not  think  that  her  expressioi;  of  a  desire 
to  get  married  was  evidence  of  mental  weakness.  True  she 
evinced  more  candor  in  regard  to  this  matter  than  is  usually 
disclosed  by  her  sex;  this  proves  that  she  did  not  possess  that 
high  degree  of  modesty  concerning  matrimonial  affairs  that  is 
usual  in  womankind,  but  it  does  not  prove  mental  incapacity. 
.  She  may  have  been  infiuenced  more  by  motives  of  business  than 
of  sentiment  to  make  known  her  wish  to  get  married,  and  may ' 
have  adopted  this  method  of  making  her  wish  known.  Men 
sometimes  convey  all  their  property  in  consideration  of  marriage, 
and  display  good  judgment  in  doing  so.  Why  then  impeach  a 
woman's  competency  to  transact  business  who  is  willing  to  con- 
vey only  half  her  property  in  consideration  of  marriage?  Re- 
becca Black'a  failure  to  attend  church  is  no  evidence  of  want 
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of  buBinesB  capacity,  or  of  the  fact  that  she  did  not  know  right 
from  wrong.  It  might  just  as  well  be  taken  as  evidence  to 
prove  the  contrary.  She  may  have  refused  to  attend  upon  the 
services  of  the  church  because  she  did  not  want  to  be  reminded  of 
her  sins.  Many  of  the  witnesses,  who  gave  their  opinions  that 
Rebecca  Black  was  not  competent  to  make  the  deed,  are  shown 
to  have  had  dealings  with  her;  either  in  the  way  of  leasing  land 
from  her  for  the  purpose  of  raising  crops,  harvesting  her 
meadows  for  a  share  of  the  crop,  or  purchasing  cattle  from  her. 
It  is  clearly  proven  that,  during  her  husband's  lifetime,  ehe 
looked  after  her  own  business  and  did  her  own  trading.  It  is 
true  she  often  sought  the  opinions  of  others  concerning  the 
value  of  certain  property  she  desired  to  sell.  This  is  nothing 
more  than  most  people  do.  Some  people  get  their  information 
as  to  the  market  value  of  articles  by  reading  the  published 
reports  of  the  market,  others  by  inquiry  of  those  on  whose 
judgment  they  rely.  Few  persons  depend  altogether  on  their 
own  judgment,,  and  those  who  do  so  usually  evince  bad  judg- 
ment. That  Rebecca  Black  was  eccentric  and  peculiar  in  her 
manner,  thought  and  speech  there  can  be  no  doubt,  but  that 
she  was  competent  to  transact  business,  and  had  sufScient  mind 
to  make  disposition  of  her  property  and  to  know'  the  effect  of 
a  deed  of  conveyance,  we  think  there  can  be  as  little  doubt. 

The  presumption  of  law  is  always  in  favor  of  the  competency 
of  the  grantor  to  execute  a  deed  at  the  time  it  was  made,  and 
the  burden  of  proof  is  on  the  party  attacking  the  deed  to  over- 
come this  presumption.  Smith  on  IVauds  187j  EaJcin  v. 
Hawkins,  58  W.  Va.  184 ;  Irwin  v.  Hedrick,  Id.  637 ;  Delapiain 
V.  Qrvbh,  44  W.  Va.  612;  Snodgrass  v.  Kmght,  43  W.  ¥a.  294; 
Bucketf  V.  Buckey,  38  W.  Va.  168.  The  judge  of  the  circuit  ■ 
court,  in  deciding  this  case,  rendered  a  carefully  prepared  written 
opinion  which  is  made  a  part  of  appellee's  brief.  We  conclude 
onr  observations  upon  the  question  of  the  grantor's  sanity  and 
mental  capacity  at  the  time  of  making  the  deed  with  the  follow- 
ing quotation  from  that  opinion,  viz :  "But  when  the  opinions 
of  these  witnesses  are  analyzed  in  the  light  of  the  facte  upon 
which  they  are  based,  there  is  scarcely  a  fact  in  the  case  tending 
to  warrant  the  opinion  that  she  was  insane.  Neither  is  there 
much  to  justify  the  opinion  that  she  was  an  imbecile,  or  non 
compos  mentis,  and  incompetent  to  transact  the  ordinary  busi- 
67  w.  v«. 
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neee  affairs  of  her  life.  For  twenty  years  or  more  she  held  her 
property  in  her  own  name  and  dealt  with  it  herself,  buying  and 
selling  her  stock,  and  disposing  of  the  products  of  her  farm. 
This  was  the  case  when  her  husband  was  living,  as  much  as  after 
his  death.  With  but  few  exceptions  her  trades  appear  to  have 
been  based  on  good  ordinary  judgment.  She  knew  the  value 
of  money  and  how  to  keep  it.  She  was  close  and  penurious, 
frugal  to  a  fault,  but  always  met  her  obligations  wit)i  prompt- 
ness and  honesty." 

Having  ascertained  that  the  grantor  had  sufficient  capacity 
to  dispose  of  her  property,  which  is  the  point  on  wliicli  plaintiff 
chiefly  relied,  and  the  one  upon  which  the  overwhelming  amount 
of  ieetimony  seems  to  center,  it  goes  a  long  way  towards  dis- 
posing of  the  other  charges  of  inadequacy  of  consideration  and 
fraud  in  the  procurement  of  the  deed.  Inasmuch  as  the  law 
gives  a  person  an  unqualified  right  to  dispose  of  his  property 
as  he  pleases,  even  to  the  estent  of  giviog  it  away,  it  necessarily 
follows  tliat  inadequacy  of  consideration  is  not  alone  sufficient 
to  overthrow  a  deed.  It  is  only  evidence  to  be  considered  along 
with  other  facts  and  circumstances  bearing  on  the  charge  of 
fraud  in  the  procurement  of  tlie  deed.  Is  this  charge  sustained  ? 
We  think  not.  The  grantee  is  a  nephew  of  Bebecca  Black, 
he  is  her  brother's  son,  Rebecca  Black,  having,  as  we  find, 
sufficient  capacity  to  dispose  of  her  property,  had  a  right  to 
give  it  to  her  nephew  if  she  so  desired.  We  are  unable  to 
discovery  from  the  evidence  that  any  unlawful  means  were  used 
to  induce  her  to  make  the  deed.  She  proposed  to  her  nephew 
the  making  of  the  deed.  Her  motive  seems  to  have  been  self. 
protection,  her  support.  There  is  no  proof  that  he,  or  any  one 
else,  persuaded  her,  against  her  free  will,  to  make  the  deed,  or 
that  she  was  deceived  or  misled-  Fraud  can  not  be  inferred 
from  the  grantor's  age  and  enfeebled  state  of  health;  and  the 
need  of  someone  to  take  care  of  her  property  and  to  provide 
for  her.  These  circumstances  alone  do  not  prove  fraud.  They 
may  be  simply  matters  of  inducement  which  inclined  her  to 
make  the  deed,  which  she  did,  apparently,  with  perfect  freedom 
of  will,  and  mental  comprehension  as  to  the  nature  and  effect  of 
a  conveyance.  The  only  testimony  we  find  in  the  record  as  to 
what  took  place  between  Bebecca  Black  and  the  defendant, 
leading  up  to  the  execution  of  the  deed,  is  that  of  the  defend- 
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ant  himBclf  who  states  that  Bebecca  Black  proposed  to  him 
that,  if  he  would  pay  the  Bonnell  children  $500  each,  and  would 
agree  to  take  care  of  her,  she  would  make  him  a  deed  for  her 
land,  aud  told  him  to  get  a  lawyer,  or  some  good  man  who  knew 
how,  to  come  and  write  it,  and  that  he,  the  neit  morning,  went 
to  the  house  of  E.  D.  Bean,  who  he  says  was  the  notary  nearest 
the  place,  and  got  him  to  come  and  prepare  the  deed  and  take 
Bebecca  Black's  acknowledgment  to  it.  There  ia  no  evidence 
that  the  grantee  ever  said,  or  did,  anything  to  influence  the 
mind  of  Bebecca  Black  to  execute  the  deed  to  him,  or  that  the 
deed  was  prepared  by  the  scrivener  otherwise  than  she  wanted 
it  prepared. 

That  such  undue  influence  waa  exerted  upon  the  grantor  as 
to  overcome,  or  destroy,  her  free  agency,  and  to  substitute  the  ■ 
will  of  another  for  her  own,  must  be  proven.  The  proof  o£  a 
motive  and  an  opportunity  to  exert  such  an  influence,  without 
more,  is  not  sufficient  to  overthrow  the  deed,  Woodville  v. 
WoodviUe,  63  W.  Va.  286;  DeUplain  y.  Qn^h,  44  W.  Va.  613. 

As  to  the  value  of  the  land  the  proof  is,  taking  the  average 
estimate,  that  it  is  worth  about  $4,500,  that  some  parts  of  it 
are  underlaid  with  a  valuable  seam  of  coal  which  some  of  the 
witnesses  estimate  to  be  worth  $100  an  acre.  Other  witnesses 
state  that  this  vein  of  coal' underlies  only  about  five  acres  of 
the  land ;  that  the  annual  rental  value  of  the  land  for  farming 
purposes  is  only  about  $125.  ■  So  that,  taking  into  consideration 
the  obligation  of  the  grantee  to  pay  the  Bonnell  children  $1,000, 
and  to  support  the  grantor,  then  only  aixty-three  years  of  age, 
and  furnish  her  care  and  medical  attention  in  case  of  eickneea, 
we  can  by  no  means  say  that  the  consideration  ie  bo  inadequate 
as  to  shock  the  moral  conscience.  It  assured  the  grantor  a 
comfortable  support  and  a  decent  burial,  and  this  seems  to  have 
been  the  controlling  thought  in  her  mind.  Her  farm,  without 
some  one  to  cultivate  it,  to  harvest  and  take  care  of  the  crops, 
would  contribute  nothing  towards  her  support,  in  view  of  her 
inability  to  do  the  work  herself.  Her  daughter,  Mrs.  Bonnell, 
appears  to  have  shown  her  but  little  attention,  in  fact  seldom 
vi8it«d  her>  until  after  she  learned  of  this  conveyance  to  A.  V. 
Post,  and  then  she  suddenly  became  very  solicitous  about  her 
mother's  welfare,  as  did  a  number  of  other  relatives  in  the 
neighborhood.    These  persons  apparently  set  themselves  to  work 
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to  turn  the  .mind  of  Eebecca  Black  against  A.  V.  Post,  and  no 
doubt  induced  her  to  bring  this  suit  to  avoid  her  deed. 

There  is  another  matter  appearing  in  the  deed  which  not 
only  placed  an  additional  contingent  burden  on  the  grantee, 
but  which  is  further  proof  of  the  fact  that  Bebecca  Blade  knew 
both  what  she  was  about  at  the  time  she  executed  the  deed,  and 
the  probable  value  of  her  land.  The  deed  provided  that,  if  the 
coal  underlying  the  land  was  sold  for  $100  on  acre  during  the 
lifetime  of  Bebecca  Black,  then  her  two  grandchildren,  Charley 
and  Bosie  Bonnell,  were  to  have  $200  each.  This  proTision 
was  more  than  likely  suggested  by  Rebecca  Black  herself ;  there 
is  DO  reason  to  suppose  that  it  was  voluntarily  proposed  by  A.  V. 
Post. 

TH^  fact  that  the  grantor  hastened  early  on  the  morning  of 
the  25th  of  December,  the  day  after  Rebecca  Black  proposed 
to  make  the  deed,  to  get  a  notary  to  write  it,  is  relied  on  as 
evidence  of  fraud.  The  oral  agreement  to  convey  was  made  on 
the  day  before;  the  execution  of  the  deed  was  in  consummation 
of  it.  Why  could  he  not  consistently  procure  the  deed  to  be 
made  as  soon  thereafter  as  possible  ?  He  may  have  thought,  and 
doubtless  did  think,  that  if  some  of  Rebecca  Black's  relatives 
should  learn  of  her  purpose  to  convey  her  land  to  him  they  would 
try  to  dissuade  her  from  doing  so,  and  he  was  therefore  anxious 
to  have  the  matter  consummated.  She  was  not  legally  bound  by 
her  oral  promise,  and  many  persons,  possessed  of  even  stronger 
will  power  than  Rebecca  Black,  have  been  known  to  change 
their  minds,  when  not  legally  bound  not  to  do  so,  in  less  time 
than  twenty-four  hours.  Having  exerted  no  influence  on  her 
mind  to  induce  her  to  make  the  deed,  and  she  being  competent 
to  make  it,  there  is  certainly  no  fraud  in  procuring  some  person 
competent  to  write  the  deed  and  take  the  acknowledgment  there- 
to at  any  convenient  time  thereafter,  however  soon  it  may  be. 

There  is  no  lien  retained  in  the  deed  to  secure  the  grantor's 
support,  and  this  omission  is  urged  as  a  badge  of  fraud.  The 
grantee  was  personally  bound  to  furnish  her  support,  and  there 
is  no  evidence  that  he  made  any  effort  to  avoid  hia  contract. 
Neither  is  there  any  proof  of  an  agreement  that  such  lien  was 
to  be  retained  in  the  deed,  or  that  the  grantor  requested  it  to 
be  done.  Deeds  are  often  executed  without  reservation  of  a  lien 
to  secure  the  unpaid  purchase  money,  even  where  the  considera- 
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tion  is  wholly  pecuniary,  and  wliile  it  is  the  usual  practice, 
and  a  safe  method  to  pursue,  to  retain  such  lien,  we  do  not 
think  the  mere  failure  to  do  so  is  evidence  of  fraud,  especially 
is  this  true  in  the  absence  of  an  ogreement  that  such  lien  was 
to  be  retained. 

After  Bean  had  returned  from  Rebecca  Black's,  after  writing 
the  deed  and  taking  her  acknowledgment,  he  was  asked  by  some 
of  the  neighbors  where  he  had  been,  and  his  reply  was  that  he 
had  been  up  to  write  Lum  Post's  will.  This  statement  is  ad- 
mittedly untrue,  and  it  is  urged  as  showing  fraud,  a  desire  to. 
cover  up,  to  conceal  what  had  actually  been  done.  But  we 
regard  it  as  wholly  immaterial  and  a  trivial  matter,  so  far  as 
it  relates  to  tlie  merits  of  the  ease.  Lnm  Post  was  the  father 
of  the  grantee  and  the  brother  of  the  grantor ;  he  knew  that  his 
neighbors  would  be  curious  to  know  what  had  been  the  occasion 
of  Bean's  visit  to  the  neighborhood,  knowing  that  he  was  a 
notary  public,  and  that  he  often  prepared  deeds  and  wills,  and 
he  suggested  to  him  this  reply  in  case  he  was  asked  where  he 
had  been.  The  purpose  of  the  remark  was  apparently  to  deceive 
those  who  Lum  Post  knew  were  possessed  of  sufficient  idle 
curioeity  to  inquire  into  the  business  affairs  of  their  neighbors 
in  which  they  had  no  pecuniary  interest.  He  no  doubt  thought 
that  he  couid  thereby  defer  the  evil  clay  which  he  feit  sure  would 
come  to  his  son,  A.  V.  Post,  as  soon  as  the  information  should 
reach  the  ear  of  Mrs.  Jane  Bonnell,  the  prospective  heir  of 
Eebecca  Black,  that  she  had  conveyed  away  her  land.  He  very 
likely  suspected  that  as  soon  as  the  transaction  became  known 
to  certain  others  of  the  relatives  of  Rebecca  Black  they. would 
set  about  to  persuade  her  to  bring  a  suit  to  avoid  the  deed. 
This  piece  of  deception  has  no  relation  to  the  merits  of  the 
case.  It  does  not  prove  that  the  deed  was  fraudulently  ob- 
tained, and,  under  the  circumstances  of  this  particular  case, 
we  do  not  think  it  even  tends  to  prove  fraud.  We  hold  the 
deed  from  Rebecca  Black  to  A.  V.  Post  to  be  valid. 

For  the  reasons  herein  expressed  we  are  of  the  opinion  that 
the  circuit  court  erred  in  decreeing  a  cancellation  of  the  deed 
from  Rebecca  Black  to  A.  V.  Post  bearing  date  on  the  25th  of 
December,  1906,  and  the  final  decree  made  in  this  cause  on  the 
35th  of  January,  1908,  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  the  matter  of  the  settlement  of  the 
07  w.  Vb. 
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accounts  of  S,  C.  Kummiasell,  special  receiver,  of  the  personal 
property  belonging  to  the  estate  of  Rebecca  Black,  now  deceased. 
Reversed  and  Remanded. 


CHARLESTON. 

Butcher,  ei  al.  r.  Sommekville,  ei  al. 
Decided  March  2a,  1910. 

1.  Evidence — Declarations — Pedigree. 

In  an  action  Invelvlng  title  to  land  by  inheritance,  letters  of 
deceased  persons  showing  family  coaduct.  and  containing  tacit 
recognitions  and  declarations  of  relationship  are  admissible  as 
such  on  the  (jnestlon  of  pedigree. 

2.  Appeal  AKn  Ebbob— fform[e*8  Error — Erroneous  Instruction. 

Although  an  Instruction  to  the  Jury  requested  by  plaintiff 
fitates  a  correct  proposition  of  law,  applicable  to  the  evidence, 
Its  rejectton  will  not  he  good  ground  for  reversal,  where  the 
court  has  on  motion  of  defendant,  and  upon  tbe  whole  of  the 
evidence  rightfully  Instructed  the  jury  that  the  evidence 
does  not  warrant  a  verdict  for  plalntilT  and  to  find 
for  tbe  defendant.  In  such  case  the  (luestion  of  law  propounded 
by  plaintiff's  Instruction  rejected  becomes  involved  In  and  fairly 
presented  by  the  Instruction  given  to  find  for  the  defendant 

3.  Trial — Direction  of  Verdict. 

Where  the  evidence  given  at  the  trial,  with  all  Inferences  the 
Jury  could  Justiflably  draw  from  It,  Is  Insufficient  to  support 
the  verdict  for  the  plaintiff,  so  that  such  verdict.  If  returned, 
must  be  set  aside,  the  court  la  not  bound  to  submit  the  cbmb 
■  to  the  Jury,  but  may  direct  a  verdict  for  defendant. 

Error  to  Circuit  Court,  Harrison  County, 

Action  by  J,  E.  Butcher  and  others  against  S.  H.  Sommer- 
ville and  others.  There  was  a  directed  verdict  for  defendants, 
and  plaintiffs  bring  error. 

Afjirmed. 

C.  C.  Laivson  and  Daris  &  Davis,  for  plaintiffs  in  error. 

Dent  &  Dent  and  F.  E.  Parrack,  for  defendants  in  error. 
67  w.  Ta. 
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Miller,  Judge: 

This  ia  a  suit  in  ejectmeat.  On  the  trial  below  the  court 
refused  two  instructions  proposed  bj  plaintiSe,  and,  on  motion 
of  defendants,  instructed  the  jury  that  the  evidence  did  not 
warrant  a  verdict  for  plaintiffs  and  to  find  for  defendants. 

PlaintifEs  and  defendants  both  claim  the  land  in  controversy, 
as  heirs  of  Adolphus  Armstrong,  deceased.  It  is  admitted  that 
Armstrong  was  of  illegitimate  parentage,  his  putative  father 
being  a  man  by  the  name  of  Maxwell  Armstrong,  his  mother  a 
woman  by  the  name  of  Butcher.  The  plaintiffs  say  he  was 
the  son  Polly  Butcher,  eldest  daughter  of  Jasper  A.  Butcher, 
deceased ;  the  defendants,  that  he  was  the  son  of  Sally  Butcher, 
a  daughter  of  George  Butcher,  George  and  Jasper  being  brothers. 
If  born  of  Polly  the  plaintiffs  would  inherit,  if  of  Sally  the 
defendants  are  entitled  to  the  land. 

The  plaintiffs'  evidence  on  the  question  of  pedigree  consists 
wholly  of  the  evidence  of  oral  declarations  of  deceased  persons, 
and  of  facts  and  incidents  in  the  history  of  the  family  of 
Jasper  A.  Butcher,  showing  or  tending  to  show  that  Polly 
was  the  mother  of  Adolphus,  The  evidence  of  the  defend- 
ants on  the  "other  hand  includes  not  only  much  of  the  same 
class  of  evidence,  but  also  the  court  records  of  the  appoint- 
ment and  elections  and  qualifications  of  Adolphus  Armstrong 
as  deputy  clerk  and  clerk  of  the  circuit  courts  of  Harrison 
and  Taylor  counties,  during  the  years  1843,  1844,  1846, 
1848,  1852  and  1858,  and  also  much  other  documentary 
evidence,  consisting  of  the  family  Bible  of  George  Butcher,  a 
letter  from  Sally  Butcher  to  Maxwell  Armstrong  written  just 
before  the  birth  of  Adolphus,  as  recorded  in  the  Bible,  and 
numerous  letters  some  written  by  Armstrong  himself  to  Mrs, 
J.  W.  Smith,  some  by  her  to  him,  and  two  of  them  written  by 
J.  W.  Smith  in  1886,  all  of  a  very  convincing  character,  and 
showing  and  tending  to  show  that  Armstrong  was  the  son  of 
Sally. 

These  letters  on  the  trial  below  were  admitted  in  evidence 
over  the  objections  of  plaintiffs,  and  objections  saved  on  the 
record.  These  objections  present  preliminary  questions  to  be 
disposed  of  before  reaching  the  main  question  raised  by  the 
peremptory  instruction  to  the  jury. 

It  is  conceded  that  J.  W,  Smith  was  the  legitimate  son  of 
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Sally  Smith  (nee  Batcher)  and  Alexander  Smith,  deceased, 
and  that  the  witness,  Mrs.  Smith,  vas  his  vife  and  widow,  and 
defendatkta'  claim  is  that  Smith  was  the  half  brother  of  Adolphu8, 
and  that  both  were  sons  of  Sally,  The  handwritings  in  the 
letters  referred  to  were  fully  proven.  The  letters  from  Smith 
and  wife  to  Adolphns  were  found  among  the  latter'a  papers  after 
his  death,  and  his  letters  to  her  were  produced  and  identified  by 
Mrs.  Smith  on  the  witness  stand.  The  objection  to  them,  apply- 
ing mBinly  to  the  letters  of  Mrs.  Smith,  ia  that  her  letters  to  Arm- . 
strong  contain  the  declarations  of  a  living  witness,  present  and 
actually  examined,  on  the  question  of  pedigree,  and  for  this 
reason  are  not  admissible.  The  authorities  cited  by  connsel,  as 
well  as  our  own  case  of  Peterson  v.  Ankrom,  25  W.  Va.  5G,  61, 
do  hold  that  where  the  evidence  offered  is  the  declaration  of 
an  individual,  the  declarant  must  be  unavailable  by  death  or 
otherwise.  2  Wigraore  on  Ev.,  section  1481;  3  Jones  on  Ev., 
section  322;  1  Greenleaf  on  Ev.  (16  Ed.)  section  J44  b,  c,  d, 
e,  and  f ;  3  Taylor  on  Ev.,  section  641. 

But  it  is  conceded  that  this  is  not  the  exact  question  pre- 
sented here.  The  letters  were  admitted,  not  as  the  declara- 
tionB  of  the  living  witness,  but  as  those  of  Adolphus  Armstrong 
and  J.  W.  Smith,  both  deceased,  being  half  brothers  if  both 
sons  of  Sally.  The  letters  of  Armstrong  to  which  the  two 
letters  of  Smith  to  him  were  evidently  replies,  were  proven  by 
Mrs.  Smith  to  have  been  lost  or. destroyed.  Both  letters  of 
Smith  to  Armstrong  are  dated  at  Kansas  City,  Mo.,  the  first 
Wot.  26,  the  second  December  4,  1886.  The  letters  from 
Armstrong  to  Mrs.  Smith  are  dated  March  15,  March  16,  and 
March  S4,  1904,  June  15,  1903,  and  June  6,  and  June  19, 
1905.  Those  from  Mrs.  Smith  to  Armstrong  are  dated  March 
21,  and  April  3,  1904,  May  29,  and  June  12,  1905. 

The  first'  letter  of  Smith  to  Armstrong,  November  26,  1886, 
apparently,  is  in  reply  to  a  letter  from  Armstrong  to  Sally 
Butcher,  of  November  IS,  1886,  for  the  writer  says:  "Mother 
sends  me  your  letter  of  the  15th,"  He  also  encloses  to  Arm- 
strong a  letter  from  Dr.  G.  W.  Mason,  not  in  evidence,  giving 
some  information  about  the  family  at  Stafford,  Ohio,  where 
they  lived,  and  saying:  "This  mattec  I  have  to-day  made 
arrangements  to  fix  up.  And  also  written  to  know  what  they 
.  need.      I  have  heretofore  refused  to  help   father,   as   I   have 
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frequently  of  late  understood  that  both  father  and  Louweea  were 
unkind  to  mother.  Have  written  them  in  regard  to  it.  Thia  la 
what  Mason  refers  to  as  being  correct.  Xow  if  this  be  true  it 
must  stop.  Our  mother  is  old  and  feeble  and  must  be  treated 
kindly."  Then  referring  to  a  claim  of  Dr.  Mason  on  the  prop- 
erty of  the  family  at  Stafford  which  needed  attention,  the 
letter  continues:  "ifother  should  not  be  forgotten  in  her  old 
age,  and  so  far  as  I  know  there  is  no  body  to  remember  her  but 
you  and  I,  at  least  in  a  iray  that  could  benefit  lier.  They  must 
all  be  old  and  feeble  even  Louwesa,  and  so  far  as  I  am  con- 
cerned I  am  willing  to  do  all  in  my  power,  even  sacrifice  my 
last  cent,  if  necessary,  and  with  your  assistance  think  they  miglit 
be  made  comfortable,  as  I  presume  you  are  much  more  able 
to  do  than  I  am."  Ecference  is  also  made  to  visiting  eacli 
other  and  to  becoming  better  acquainted.  In  the  next  letter 
Smitli  among  other' things  eays  to  Armstrong:  "Yours  of  the 
lat  received  and  fully  noted.  As  to  selling  the  property  in 
Ohio  and  buying  them  a  home  here,  think  it  would  l>e  a 
good  idea,  but  perhaps  neither  of  us  realize  their  exact  situa- 
tion. Mother  I  understand  is  almost  helpless.  Loiiuesa  lias 
been  almost  an  invalid  for  years,  and  father  must  be  getting 
feeble,  yis  years  ^go  when  I  was  at  home  last,  I  tliouglit  none 
of  tbeni  could  possibly  live  another  year.  *  •  *  If  on  investi- 
gation it  is  found  best  to  move  them  I  am  willing  to  do  so, 
and  ■»vill  only  be  too  glad  to_have  your  assistance.  •  •  •  It 
would  do  mother's  very  soul  good  to  hear  from  you.  *  •  Xo 
difference  what  may  have  been  she  is  our  mother,  and  sliould 
not  be' forgotten.  Circumstances  possibly  have  been  bad  for 
which  she  was  not  to  blame,  and  possibly  but  few  women 
would  liave  endured  what  she  has.  Under  average  circumstances 
slie  might  have  been  a  mother  of  whom  you  would  feel  proud, 
and  know  more  of;  but  we  will  let  the  past  go  and  be  forgotten. 
and  do  what  is  best.  Enclosed  find  letter  from  them  which 
will  give  you  a  better  idea  of  their  situation,  &c."  The  letters 
from  Mrs.  Smith  to  Armstrong  address  him,  "Dear  brother 
and  friend."  They  give  Armstrong  information  as  to  the 
physical  and  financial  condition  of  "your  sister,"  and  of  her 
needs,  the  difficulties  encountered  in  taking  care  of  her,  and 
bills  incurred  therein,  with  request  for  money.  Armstrongs 
letters  to  her  are  evidences  of  his  responses  to  her  calls  for 

67  W.  Va, 
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"help.  He  eeuds  lier  various  sums  of  money  to  pay  doctor 
bills,  for  proviBioDs,  &c.  These  letters  coatain  various  pertinent 
expressions.  In  one  he  says:  "I  hear  Louise  is  not  provided 
for  &  that  there  is  doctors  bill  unpaid  &  that  the  neighbors  have 
been  helping.  I  want  you  to  see  to  all  this,  you  promised  me. 
As  soon  as  I  hear  from  you  I  will  answer  with  money.  I  want 
doctor  bill  and  all  paid."  In  another:  "Slie  is  old  crippled 
&  infirm  and  nothing  remains  for  her  but  to  be  made  as  com- 
fortable as  may  be  by  others  the  remainder  of  her  life.  They 
tell  me  they  have  furnished  coal  &  have  some  one  to  see  to 
her.  Xow  you  promised  me  to  see  to  her  &  I  stiil  have  confi- 
dence you  will.  Write  me  at  once — I  don't  want  to  go  outside 
of  you  to  see  to  their  business." 

Vie  tliink  the  letters  of  Smith  to  Armstrong  wer5  clearly  ad- 
missible. They  contain  written  declarations  of  pedigree-  of  the 
same  character  as  does  most  of  the  oral  evidence  of  the  witnesses 
for  plaintiffs,  and  admissible  for  the  same  reason.  But  it  is 
said  the  letters  of  Mrs,  Smith  to  Armstrong  and  his  to  her 
are  not  of  the  same  character;  that  his  letters  to  her,  as  the 
fact  is,  nowhere  distinctly  admits  that  Sally  is  bis  mother, 
or  liOuisa  his  sister;  that  be  was  not  called  upon  in  his  replies 
to"  her  letters  to  deny  tJie  relationship  imputed  in  ber  letters 
to  bini,  and  that  his  letters  to  her  are  not  admissible  as  evidence 
of  admission  by  him  of  his  parentage,  and  of  his  relationship 
to  Louisa  and  Jlrs.  Smith.  We  cannot  concur  in  this  new  of 
the  evidence.  Xotivithstanding  Armstrong  makes  no  distinct 
admission,  his  letters  are  recognitions  of  his  duty  and  responsi- 
bility. Tbey  are  communications  as  if  between  persons  sustain- 
ing the  relationship  affirmed  by  the  one,  and  not  denied  by 
the  other.  Greenleaf  on  Ev.,  Vol.  1,  (ICth  Ed.)  at  page  200, 
says :  "The  correspondence  of  deceased  members  of  the  family, 
recitals  in  family  deeds,  such  as  marriage  settlements,  descrip- 
tions in  wills,  and  other  solemn  acts,  are  original  evidence  in 
all  cases,  where  the  oral  declarations  of  the  parties  are  ad- 
missible." And  on  page  201,  he  says :  "Under  this  head  may 
be  mentioned  family  conduct,  such  as  the  tacit  recognition  of 
relationship,  and  the  disposition  and  devolution  of  property,  as 
admissible  evidence  from  which  the  opinion  and  belief  of  the 
family  may  be  inferred,  resting  ultimately  on  the  same  basis 
as  evidence  of  faniilv  tradition.     *     •    •    So,  the  declarations 
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of  a  person,  since  deceased,  that  he  was  going  to  visit  his  rela- 
tives  at  such  a  place,  have  been  held  admiEsible  to  show  that 
the  family  had  relatives  there." 

The  letter  proven  to  have  been  written  by  Sally  Butcher  to 
Maxwell  Annstroog,  dated  May  23,  1823,  recites  her  helpless 
condition,  and  appeals  to  him  to  come  to  her  relief.  According 
to  the  family  Bible  of  George  Butcher,  father  of  Sally,  "Adol- 
phaus  L.  Armstrong"  was  bom  June  21,  1823,  just  twenty-nine 
days  after  the  date  of  this  letter.  It  is  objected  to  this  letter  that  it 
is  not  a  declaration  of  relationship  and  therefore  inadmissible 
as  such.  It  was  produced  and  proven  to  have  been  found  among 
the  papers  of  Maxwell  Armstrong.  It  implies  that  he  is  re- 
sponsible for  the  writer's  condition,  and  taken  in  connection 
with  the  Bible,  we  think  it  was  clearly  admissible  on  the  question 
of  pedigree. 

The  next  error  assigned  relates  to  the  rejection  of  plaintiffs' 
instructions  numbered  one  and  two.  Number  one  was  intended 
to  apply  to  the  records  of  the  appointment,  election  and  qualifi- 
cation of  Adolphus,  as  clerk  and  deputy  clerk  of  the  courts, 
introduced  by  defendants  in  support  of  their  theory  that  at  that 
time  he  had  reached  his  majority.  It  propounded  the  proposi- 
tion that  under  the  law  of  Virginia,  as  it  was  from  the  year 
1843  to  1848,  inclusive,  the  constitution  of  1830  not  prescribing 
any  qualification  of  age,  a  person  under  the  age  of  twenty  one 
years  might  have  been  appointed  deputy  clerk  or  even  elected 
clerk  of  the  courts.  This  proposition  finds  strong  support  in 
the  case  of  Harkreader  v.  State,  a  Texas  case,  reported  in  60 
Am.  St.  R.  40.  If  the  case  was  properly  taken  from  the  jury, 
by  the  peremptory  instruction  to  find  for  the  defendants,  the 
legal  effect  of  this  evidence  is  necessarily  involved  in  the  latter 
instniction,  and  the  plaintiffs  were  not  prejudiced  by  rejection 
of  their  instruction  number  one,  or  of  their  number  two,  as  the 
latter  was  simply  the  statement  of  the  legal  consequences  of  the 
facts,  as  plaintiffs  sought  to  establish  them. 

The  last  assignment  of  error  is  that  the  court  improperly 
instructed  the  jury  to  find  for  the  defendants.  This  requires 
a  consideration  of  the  whole  evidence,  as  well  as  a  proper  under- 
standing of  the  present  status  of  the  law  on  the  subject  of 
directing  verdicts. 

In  the  recent  cases  of  WiUiainson  r.  XigTi,  58  W.  Va.  at 
6T  W.  Va. 
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page  632,  following  Cobb  v.  Qlenn  Boom  &  Lumber  Co., 
57  W.  Va.  49  (49  S.  E.  1005)  the  law  is  stated  thus:  "On  a 
motion  to  exclude  all  the  plaintiff's  evidence  and  direct  a  verdict 
for  the  defendant,  the  court  should  be  guided  by  what  its 
action  would  be  if  the  case  were  submitted  to  the  jury,  and  they 
should  find  a  verdict  in  favor  of  the  plaintiff  upon  such  evidence. 
If  it  would  he  the  duty  of  the  court  to  set  aside  the  verdict  of 
the  jnry  because  without  sufficient  evidence,  then  the  court 
should  sustain  the  motion  to  exclude,  and  instruct  the  jury  to 
find  for  the  defendant.  But  if,  on  the  other  hand,  the  evidence 
is  such  that,  under  the  law,  the  court  should  refuse  to  set 
aside  the  verdict,  the  motion  to  exclude  the  evidence  should  be 
overruled."  In  Hoylman  v.  Railway  Co.,  65  W.  Va.  264,  a 
personal  injury  case,  ia  which  an  instruction  to  find  for  the 
defendant  was  refused,  the  cases  on  this  subject  are  reviewed 
and  the  same  rule  announced.  The  same  rule  in  substantially 
the  same  terms,  is  laid  down  by  the  Supreme  Court  of  the 
United  States,  in  Louisville  dc.  Co.  v.  Woodson,  134  IT.  S.  614, 
cited  and  quoted  in  the  Hoylman  Case.  The  language  of  the 
court  is:  "When  the  evidence  given  at  the  trial,  with  all  in- 
ferences the  jury  could  justifiably  draw  from  it,  is  insufficient 
to  support  the  verdict  for  the  plaintiff,  so  that  such  verdict,  if 
returned,  must  be  set  aside,  the  court  is  not  bound  to  submit 
the  case  to  the  jury,  hut  may  direct  a  verdict  for  defendant." 
It  is  true  as  said  in  Newhouse  v.  BaUroad  Co.,  62  W.  Va. 
562,  that  a-  motion  to  exclude  plaintiff's  evidence  and  direct  a 
verdict  for  defendant  is  equivalent  to  a  demurrer  thereto.  What 
is  the  rule  on  demurrer  to  evidence?  There  has  been  consider- 
able conflict,  even  in  our  own  decisions  on  this  question.  The 
rule  of  Mapel  v.  John.  42  W.  Va.  38,  and  Talbott  v  Railroad 
Co.,  Id.  560,  practically  disapproved  in  Ounn  v.  R.  R.  Co.,  Id. 
676,  and  later  in  Shaver  v.  Edgell,  48  W.  Va.  502,  was  sub- 
stantially re-affirmed  in  Teel  v.  Railroad  Co.,  49  W.  Va.  88,  89. 
And  in  the  more  recent  case  of  Eelley  v.  Railroad  Co.,  58  W.  Va. 
216,  citing  among  other  cases  Barrett  v.  Coal  Co.,  55  W,  Va, 
395,  and  Mannon  v.  Railroad  Co.,  56  W.  Va.  554,  followed 
and  applied  in  Robinscm  v.  Sheets,  63  W.  Va.  394,  the  rule  as 
promulgated  by  these  last  cases  is  that  "upon  demurrer  to  evi- 
dence by  defendant,  if  the  plaintifTs  evidence  is  sufficient  to 
Bnstain  his  case,  oral  evidence  of  the  demurrant  conflicting  with 
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that  of  the  demurree  is  ignored,  and  the  demurrer  overruled, 
unless  the  oral  evidence  of  the  demurrant  be  so  clearly  pre- 
ponderant over  that  of  the  demurree  that  a  verdict  for  the 
deraurree  would  be  set  aside." 

As  lastly  announced,  therefore,  there  is  practically  no  differ- 
ence in  legal  effect  between  the  rule  on  demurrer  to  the  plaintifTa 
evidence  and  the  rule  on  a  motion  to  exclude  his  evidence  and 
direct  a  verdict  for  defendant,  and  we  need  not  concern  our- 
selves further  with  the  dietinction  attempted  to  be  made  based 
on  Newhotise  r.  Railroad  Co.,  supra. 

It  remains  to  apply  tlie  rule  to  the  evidence.  Briefly  then 
what  is  the  evidence?  B'or  the  plaintilTs,  as  claimed  by  their 
counsel  in  the  brief,  John  R.  Butcher,  Jasper  S".  Butcher  and 
Amanda  Butcher,  the  surviving  brotliers  and  sistei-s  of  Polly 
Butcher,  testify  substantially  that  Adolphus  was  the  illegitimate 
son  of  their  sister,  Polly  Butcher ;  that  lie  was  born  at  the  home 
of  their  uncle,  Henry  Butcher,  brother  of  Jasper  A.  Butcher, 
and  was  brought  to  their  fatlifir's  home  when  a  mere  child  by 
Polly  Butcher,  their  sister;  that  he  -was  treated  by  themselves 
and  the  rest  of  their  connections  as  a  member  of  their  own 
family;  that  he  lived  with  the  family  until  he  was  about  fourteen 
years  old,  and  at  all  times  recognized  his  relationship ;  and  that  he 
was  called  to  the  bedside  of  Polly  Butcher,  just, before  her  death, 
and  attended  her  obsequies  with  the  famil_v,  and  defrayed  the  ex- 
penses of  her  funeral,  and  thereafter  for  some  years  continued  his 
intercourse  with  the  surviving  members  of  her  family.  T.  M.  West 
and  Marslmll  Ford  testify  with  reference  to  time  and  circum- 
stance that  Jasper  A.  Butcher,  the  father  of  Polly,  told  them  at 
different  times  that  Adolphus  was  the  son  of  hia  daughter  Polly, 
and  West  further  states  that  Jasper  Butcher  told  him  that  Max 
Armstrong  was  Dolph's  father.  John  E.,  Jasper  X.  and  Amanda 
Butcher  and  John  Burchame'r  all  testiEy  that  Sally  Butcher- 
bore  two  children  before  her  marriage  to  Goldsmith  both  of 
■which  were  girls,  Mary  Ann,  and  Louisa.  John  Burehamer 
says  he  associated  with  him  in  hia  youth  at  the  house  of  his 
grandfather,  Jasper  A.  Butcher.  Joeephene  Burehamer  says 
she  heard  him  spoken  of  in  the  Jasper  Butcher  family  as  Pony's 
son.  To  Daniel  Simington,  according  to  his  evidence,  Adolphus 
said  that  he  buried  his  mother  in  Lewis  county  long  ago.  In 
1874,  fifteen  years  before  Sally  died,  he  said  in  the  hearing  of 
87  w.  Vb. 
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M.  H,  Dent,  according  to  the  latter's  evidence,  that  his  inother 
was  dead,  that  he  had  Been  that  she  was  decently  bnried.  To 
Marion  Xewlon,  according  to  hia  evidence,  ArniBtrong  Btated 
that  his  mother's  name  was  Polly  Butcher,  and  that  he  bnried 
her  in  Lewis  county.  To  George  Smiih,  according  to  hia  evi- 
dence, he  said  that  his  mother's  name  was  Polly  Butcher;  that 
lie  had  long  since  seen  that  she  was  as  decently  buried  as  any- 
body, and  -within  two  weeks  of  tiis  death  he  is  said  to  have 
declared  that  he  had  neither  father,  mother,  brother  or  aister. 
John  Heath,  testifies  that  he  made  a  like  statement  to  him,  and 
declared  that  such  relatives  as  he  had  lived  in  Lewis  county,  and 
that  he  had  two  unelea,  and  an  aunt  living  in  T^wis  county. 

It  is  urged  by  counsel  that  all  these  statements  made  by  the 
dead  man  are  consistent  only  with  the  theory  that  he  was  in 
truth  and  in  fact  the  son  of  Polly  Butcher,  daughter  of  Jaaper 
A.  Butcher,  and  cannot  be  reconciled  with  the  theory  that  Sally 
Butcher,  who  died  in  the  year  1889,  and  was  buried  in  the  State 
of  Ohio,  was  his  maternal  ancestor. 

Judge  M.  H.  Dext,  who  was  of  counsel  for  defendants,  and 
called  as  a  witness  for  plaintiff,  explains  that  at  the  time  of 
the  declaration  of  Armstrong  in  his  presence  in  1874,  he  was  a 
clerk  in  his  office;  that  Armstrong  was  very  sensitive  about  his 
illegitimate  birth ;  that  he  endeavored  to  keep  it  from  the  public, 
as  far  as  possible;  that  many  persons  twitted  him  about  his 
birth,  and  that  on  the  particular  occasion  referred  to,  one 
Burdette,  standing  in  the  door  of  the  clerk's  office,  said  to  him, 
"Dolph,  they  say  you  let  your  mother  die  and  be  buried  at  the 
expense  of  the  county."  To  which  Armstrong  angrily  replied; 
"That  is  none  of  your  buBiness."  After  Burdette  had  gone, 
Armstrong,  standing  at  the  window,  seemingly  much  worried, 
turned  around,  and  ■  without  addressing  the  witness,  but  the 
■witness  understood,  intending  to  destroy  the  impression  made  on 
his  mind  by  the  remark  of  Burdette,  said :  "That  is  a  lie,  my 
mother  is  dead,  and  I  saw  she  was  decently  buried."  It  is  argued 
that  Armstrong  could  not  have  then  referred  to  Sally  Butcher, 
aa  she  was  not  then  dead,  but  that  he  was  referring  to  Polly 
Butcher,  who  was  dead.  A  number  of  witness  say  that  when  Arm- 
strong was  a  child,  and  in  after  years,  he  called  the  wife  of 
George  Butcher,  in  whose. home  he  was  brought  up,  "mother," 
and  that  rfie,  being  dead,  Armstrong  was  evidently  referring  to 
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her,  not  only  on  the  occaeion  referred  to  by  Judge  Dent,  but 
at  the  time  he  is  alleged  to  have  made  similar  declarations  to 
other  witnesseB  for  plaintiffs. 

The  foregoing  ia  practically  all  the  direct  evidence  for  plain- 
tiffs.  The  evidence  is  entirely  oral,  mainly  of  witneases  directly 
or  indirectly  interested,  either  as  plaintiffs  or  otherwise,  with 
no  documentary  evidence — family  Bibles,  letters  or  any  other 
documents  to  support  it,  and  we  are  impressed  by  its  general 
character,  and  by  the  facts  appearing  in  defendants'  evidence 
that  much  of  it  has  been  inspired  by  the  witness  T.  M.  West, 
who  has  worked  up  the  case,  and  has  acquired,  by  assignment, 
an  interest  in  the  claim  of  plaintiffs.  The  age  of  Polly  Butcher 
is  fixed  by  no  Bible  entry,  or  other  document.  John  R.  and 
Jasper  Butcher,  brothers  of  Polly,  say  that  she  died  in  1853 
to  1855,  and  put  her  age  at  her  death  at  35  or  40  years,  thereby 
fixing  the  date  of  her  birth  in  1815  to  1818,  or  1820.  Amanda 
Butcher,  a  sister,  did  not  fix  the  year  of  Polly's  birth.  The 
testimony  of  -witnesses  for  defendants  corroborates  plaintiffs* 
witnesses  in  fixing  the  year  of  her  birth  at  from  1815  to  1818, 
demonstrating  almost  to  an  absolute  certainty  that  she  was  not 
born  earlier  than  1815.  This  is  a  very  important  fact  in  favor 
of  defendants,  for  if  the  fact  ia,  as  claimed  by  defendants, 
and  their  oral  and  documentary  evidence  overwhelmingly  shows, 
that  Adolphus  Armstrong  was  born  in  1823,  Polly,  if  bom  in 
1815,  was  not  over  8  years  of  age,  and  could  not  possibly  have 
been  his  mother. 

Now  what  is  the  evidence  for  defendants?  First,  we  have  the 
date  of  the  birth  of  Sally,  fixed  by  the  entry  in  the  family 
Bible  of  her  father  George,  and  mother  Mary,  the  latter  bom 
in  1780,  as  shown  by  the  inscription  on  her  tombstone  as  Novem- 
ber 19,  1801.  The  date  of  her  birth  is  not  seriously  questioned. 
If  bom  in  1801,  and  Adolphus  in  1823,  she  -was  22  years  of 
age  at  hia  birth.  Next  are  the  court  records,  showing  the  ap- 
pointment, election  and  qualification  of  Adolphus  as  deputy 
clerk,  and  clerk  of  the  courts,  1843  to  1848.  Though  the 
potency  of  this  evidence  is  questioned  by  the  argument  that  the 
law  of  Virginia  did  not  inhibit  minors  from  appointment  or 
election  to  the  office  of  clerk  of  the  courts,  yet  we  regard  it  as 
almost  certain  that  at  the  time  of  his  appointment  as  clerk  in 
1848,  Armstrong  had  passed  his  majority.     If  born  in  1823, 
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he  waB  then  about  35  years  of  age,  and  if  Polly  was  born  in 
1815  to  1830  she  could  not  have  been  his  mother. 

Next  is  the  letter  from  Sally  to  Maxwell  ArmBtrong,  the 
acknowledged  father  of  Adolphue,  already  referred  to,  which  in 
connection  with  the  Bible  entry  of  the  birth  of  AdolphuB  on 
June  31,  1883,  is  very  forceful.  It  is  said  that  as  this  Bible 
entry  appears  after  the  record  of  the  birth  of  Temantra,  born 
July  3,  1825,  and,  as  is  claimed,  in  a  different  handwriting, 
it  bears  evidence  of  having  been  fabricated,  and  that  little 
weight  should  be  given  it  as  evidence.  Another  fact  urged  in 
support  of  this  theory  is  that  the  name,  Adolphus,  is  misspelled, 
and  contains  a  middle  initial  letter  "h,"  never  retained  by 
Armstrong.  Still  another  fact  urged  is  that  the  name  Louisa, 
Armstrong's  reputed  sister,  does  not  appear  in  this  record.  We 
cannot  adopt  the  views  of  counsel  as  to  this  evidence.  The 
record  is  plainly  a  very  old  one,  made  long  before  there  could 
have  been  any  reason  for  fabricating  it.  The  presence  of  the 
middle  letter  "L"  is  of  course  unexplained.  But  the  fact  ia  it 
was  dropped  by  Armstrong — never  used  by  him;  but  there  is 
the  name,  and  there  is  no  evidence  of  the  existence  of  another 
AdolphuB  Annstrong,  and  the  record  could  have  been  intended 
for  no  other  person.  The  absence  of  the  name  of  Louisa  can 
not  destroy  the  record  that  was  made.  The  letter  and  the  Bible 
entry  are  independent  facts,  bearing  on  the  question  of  Arm- 
strong's pedigree,  and  very  forceful  and  potent  facts. 

Then  we  have  the  letters  of  Armstrong  to  Mrs.  Smith,  and 
of  Smith,  her  husband,  to  Armstrong.  The  latter  are  very 
forceful.  .  They  were  written  many  years  before  Armstrong's 
death,  containing  declarations  of  relationship  to  him  and  were 
found  in  his  possession.  The  letters  of  Armstrong  to  Mrs. 
Smith  are  tacit  admissions  that  Louisa  was  his  sister.  If  it 
be  true,  as  .argued  by  counsel  on  the  testimony  of 
Katherine  Armstrong,  a  legitimate  daughter  of  Arm- 
strong's father,  that  Adolphus  also  offered  her  financial  aid, 
the  fact  that  he  responded  to  the  calls  for  support  of  his 
"mother"  and  "sister,"  and  contributed  largely  to  the  support 
of  both  Louisa  and  Sally,  her  mother,  and  manifested  great 
interest  and  concern  for  their  proper  care  and  maintenance, 
as  shown  by  these  letters,  are  most  significant  facts,  not  stand- 
ing on  the  unsupported  oral  declarations  of  interested  witnesses. 
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Lflstly  we  have,  supported  by  all  this  doeumentary  evidence, 
the  teetiniony  of  Mra.  Smith,  ae  to  her  visits  to  ArmatroDg  to 
Bee  him  in  the  interegts  of  his  motlier  and  eister,  and  he  then  gave 
her  money  for  their  support,  and  that  at  other  times  he  eent  her 
money  for  the  same  purpose,  and  also  to  redeem  his  mother's 
property.  We  have  also  the  positive  evidence  of  some  of  the 
defendants,  ancient  persons  acquainted  with  the  facts,  tliat 
Adolphus  was  the  son  of  Salty;  also  of  a  large  number  of  dis- 
interested witnesses,  namely,  Margaret  Butcher,  Marshall  Simp- 
son, Jacob, Alkire,  Noah  Life,  Pascal  P.  Brown,  Emzy  Fisher, 
Hudson  Bailey,  Mar>-  Brown,  very  old  people,  who  lived  in  the 
same  neighborhood  at  the  time,  who  swear  positively  that  Adol- 
phus -was  the  son  of  Sally  Butcher;  that  during  his  childhoo<l 
he  lived  with  the  family  at  the  home  of  George  Butcher,  Sally's 
fatlier,  and  called  George's  wife  "mammy,"  some  called  her 
"Polly,"  accounting  to  some  extent  perhaps  for  the  confusion 
of  her  name  by  some  witnesses  with  "Polly"  the  daughter  of 
Jasper.  Jlargaret  Butcher,  bom  in  1816,  says  that  Pblly, 
Jasper's  daughter  waited  on  her  when  she  was  married;  that 
she  was  not  the  mother  of  Adolphus— was  too  young  for  that. 
Emzy  Fisher,  age  89,  well  acquainted  -with  George,  Polly  his 
wife,  Sally  his  daughter,  and  Polly,  daughter  of  Jasper,  says,  that 
there  is  nothing  in  the  claim  that  Polly  was  the  mother  of 
Adolphus,  that  she  knew  he  was  the  son  of  Sally.  It  is  quite 
impossible  to  detail  more  of  the  evidence. 

While  some  of  the  plaintiffs'  evidence  is  in  direct  conflict 
with  much  of  the  evidence  of  the  defendants,  yet  it  is  all  oral,  • 
and  as  we  view  it,  that  defendants'  is  bo  overwhelming  and  so 
preponderating  in  character  that  no  court  could  allow  a  verdict 
for  plaintiffs  to  stand,  and  our  duty  to  aflirm  the  judgment 
below  seems  altogether  plain,  and  this  will  be  our  judgment. 

Affirmed. 
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CHARLESTON. 

Walkee  v.  Noefolk  &  Westers  Railway  Co. 
Decided  March  22,  1910. 

1.  AcnoM — Waiver  of  Tort. 

If  a  railroad  company,  without  the  knowledge  or  conaent  of 
the  owner,  takes  the  property  of  a  contractor,  left  stored  tem- 
porarily on  Its  right  of  way,  and  apuroprlates  the  same  to  Ita 
own  use  In  a  manner  Indicating  a  claim  of  right  in  oppoeitlon 
to  that  of  the  owner,  the  latter  may  waive  the  tort  and  recover 
the  value  of  the  property  taken  in  an  action  of  aiaumpsit. 

2.  Bailment — "InvoJuntart/  Bailee." 

By  such  tortious  taking  of  property  by  a  railroad  company. 
Ml  left  on  Its  right  of  way.  It  does  not  become  an  Involuntary 
bailee  thereof  and  liable  to  account  only  aa  such,  as  by  restorap 
tlon  of  the  property  to  :the  owner,  and  In  damages  for  the  use 
thereof.  The  owner  may  elect  to  waive  the  tort  and  sue  for  the 
value  of  hlB  property. 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  D.  P.  Walker  against  the  Norfolk  &  Western  Rail- 
way Company.  Judgment  for  plaintiFT,  and  defendant  brings 
error. 

A^rmed. 

Holt  <£■  Duncan,  for  plaintiff  in  error. 

W.  H.  Broneon,  for  defendant  in  error. 

MiLLES,  Jodqe: 

In  the  conrt  below  plaintiff  recovered  a  judgment  for 
$1297.48,  the  value,  as  found  by  the  jury,  of  one  centrifugal 
pump,  ten  feet  of  rubber  hose,  and  one  Jioisting  engine,  which 
he  claimed  had  been  tortiously  taken  from  him  by  defendant, 
and  used  and  appropriated  to  its  use,  without  his  knowledge  or 
consent. 

Waiving  the  tort  plaintiff  brought  his  action  in  assumimt 
on  the  common  counts,  in  one  count  thereof  alleging  the  defend- 
ant to  be  indebted  to  him  "in  the  like  sum  for  tlie  price  of 
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goods,  chattels  and  effects,  consisting  of  one  hoisting  engine 
complete,  one  pump  and  fittings,  and  ten  feet  of  rubber  hose, 
before  that  time  bargained  and  sold  by  the  plaintiff  to  defend- 
ant at  its  reqnest."  A  bill  of  particulars  was  also  filed  charging 
defendant,  bj  items,  with  the  alleged  value  of  the  property, 
amounting  in  all,  with  interest,  to  81498,80. 

The  property  in  question  had  been  owned  in  1905  by  the 
Walker  Construction  Co.,  a  corporation,  and  used  in  sub-con- 
tract work  on  the  railroad  of  defendant,  and  upon  completion 
of  its  contract,  was  stored  with  other  property  belonging  to  it, 
on  defendant's  right  of  way,  near  where  it  had  completed  its 
contract. 

The  defendant  contends,  first,  that  plaintiff  did  not  show 
title  in  himself,  and  right  to  sue,  the  right,  if  any,  being  in 
the  Walker  Construction  Company,  and  not  in  him  individually ; 
second,  that  a  promise  to  pay  the  value  of  the  property,  as  dis- 
tinguished from  the  value  of  the  use  thereof,  can  not  be  applied 
and  made  effective  in  an  action  of  assumpsit,  as  attempted  in 
this  case. 

On  the  first  proposition  the  evidence  of  the  plaintiff,  uncon- 
tradicted is  that  he  was  the  owner  of  fifty  one  of  the  one  hun- 
dred shares  of  the  capital  stock,  and  had  acquired  from  a  Mr. 
Pedigo  the  other  shares;  that  the  affairs  of  the  company  had  all 
been  settled  up,  and  that  he  had  taken  over  all  its  property 
in  settlement,  about  October,  1907,  and  that  the  company  was 
no  longer  in  business.  This  evidence,  we  think,  showed  plain- 
tiff entitled  to  maintain  the  action  in  his  individual  name. 

On  the  second  proposition  the  evidence  shows,  that  one 
Walker,  an  employee  of  defeiidant,  in  charge  of  a  pumping 
station  a  half  mile  west  of  the  point  where  plaintiff's  com- 
pany was  at  work,  went  to  the  place  where  plaintiff's  company 
was  at  work,  and  without  asking  permission  took  the  pump  now 
sued  for,  and  installed  it  in  place  of  the  pump  defendant  had  in 
use  there.  After  plaintiff's  company  had  completed  its  work 
he  wrote  Walker  to  return  the  pump,  but  it  was  never  returned. 
Before  the  institution  of  this  suit,  as  the  evidence  shows,  the 
pump  had  been  picked  up  by  the  company's  trainmen,  near 
where  it  had  been  used,  in  a  broken  and  worn  out  condition, 
and  taken  to  Portsmouth  and  put  on  the  junk  pile.  The  piece 
of  hose  met  a  similar  fate.  The  evidence  respecting  the  hoist- 
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ing  engine  is  thtft  aome  time  in  May,  1906,  the  defendant  loaded 
it  on  a  flat  car,  without  the  knowledge  or  consent  of  plaintiff, 
or  bis  company,  hauled  it  to  another  point  on  its  road,  and  in- 
stalled it  there,  in  place  of  one  of  its  own,  which  had  broken 
down,  and  where  it  appears,  plaintiff,  after  some  effort,  finally 
located  it.  When  he  did  find  it  in  July,  1906,  be  made  demand 
of  the  defendant  for  the  value  of  his  property,  and  sent  them  a 
bill.  Defendant  then  offered  to  return  it,  wbich  was  declined, 
plaintiff  having  in  the  mean  time  supplied  himself  with  another 
engine.  After  the, exchange  of  a  letter  or  two  defendant's 
EUperintendent,  AuguBt  35, 1906,  wrote  plaintiff,  saying:  "Pleaae 
advise  what  you  think  is  a  fair  price  for  tbe  material  we  have 
used  wbich  belonged  to  yon." 

It  is  argued  by  defendant's  counsel  that  plaintiff  by  leaving 
his  property  stored  on  defendant's  right  of  way  made  it  an 
involuntary  bailee,  of  the  class  depositum,  with  right  to  move 
the  property  from  place  to  place  to  suit  its  convenience.  To 
have  stated  his  proposition  fully  we  think  he  should  have  added, 
"and  to  appropriate  tbe  same  to  its  own  use."  Is  tbe  proposi- 
tion as  stated  hy  counsel,  or  as  modified  by  us  to  suit  the  facts, 
correct  in  law?  A  bailment  signifies  a  contract,  express  or  im- 
plied, resulting  from  delivery.  The  definition  of  Sir  William 
Jones,  as  given  by  Story,  is :  "A  delivery  of  goods  on  a  condi- 
tion, express  or  implied,  that  they  shall  be  restored  by  the  bailee 
to  the  bailor,  or  according  to  his  directions,  as  soon  as  the  pur- 
poses for  which  tbey  are  bailed  shall  be  answered ;"  or  "A  de- 
livery of  good  in  trust,  on  a  contract  expressed  or  implied,  that  ' 
the  trust  shall  be  duly  executed,  and  the  goods  redelivered,  as 
soon  as  tbe  time  or  use  for  which  they  were  bailed  shall  have 
elapsed,  or  be  performed."  That  of  Blackatone  is :  "A  delivery 
of  goods  in  trust  upon  a  contract,  expressed  or  implied,  that 
tbe  trust  shall  be  faithfully  executed  on  the  part  of  the  bailee;" 
or  as  stated  in  another  form :  "Delivery  of  goods  to  another 
person  for  a  particular  use."  Story  on  Bailments,  section  2; 
5  Cyc.  165.  Mr.'  Kent,  blending  those  two  definitions,  says: 
"Bailment  is  the  delivery  of  goods  in  trust,  upon  a  contract, 
expressed  or  implied,  that  the  trust  shall  be  duly  executed,  and 
tbe  goods  restored  by  the  bailee,  as  soon  as  the  purpose  of  the 
bailment  shall  be  answered."  2  Kent  Com.  (14  Ed.)  559.  Our 
case  of  Coal  Co.  v.  Richter,  31  W.  Va.  858,  says:  "Bailments 
«T  w.  T«. 
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for  the  benefit  of  the  bailor  deposituni  or  mandatum  are  founded 
upon  express  contract  and  require  the  assent  of  the  bailee  to 
make  him  responsible."  In  5  Cyc.  165,  it  is  said:  "Since  the 
duties  and  responsibilities  of  a  bailee  can  not  be  thrust  upon  a 
person  without  his  knowledge  and  against  his  consent,  it  is 
essential  to  a  bailment  that  there  be  an  acceptance  of  the  sub- 
ject matter."  It  is  also  said  in  the  same  connection :  "It  is 
not  requisite  that  tlie  acceptance  bo  actual — one  that  is  con- 
structive being  sufficient,  as  where  a  person  comes  into  actual 
possession  and  control  of  a  chattel  fortuitously  or  by  mistake, 
or  takes  possession  of  goods  left  rightfully  by  their  owner  and 
removes  them  to  another  place."  The  last  class  is  stated  upon 
the  autliority  of  Tanner  v.  Chapman. _'!5  Ga.  871,  a  case  involv- 
ing the  removal  by  defendant  of  plaintiff's  furniture,  without 
authority  from  him,  from  a  house  where  he  had  the  right  to 
leave  it,  and  at  his  risk,  and  in  which  defendant  was  h^ld  liable 
in  damages  due  to  breakage  by  such  removal.  This  is  not  that 
kind  of  a  case.  In  Hale  on  Bailments  43,  it  is  said :  "No  man 
can  be  made  a  bailee  of  another's  property  without  his  consent. 
The  finder  of  goods  lost  is  under  no  obligation  to  take  them 
into  custody;  but  if  he  voluntarily  assumes  the  csre  of  them, 
he  is  burdened  with  the  liabilities  of  a  depositary," 

It  is  not  claimed  in  this  case  that  there  was  any  actual  de- 
livery to  or  voluntary  acceptance  by  defendant  of  the  property- 
in  question,  rendering  it  liable  as  upon  an  express  or  implied 
contract  of  bailment,  but  that  it  became  an  involuntary  bailee, 
rendering  it  liable  to  account  as  such,  and  not  for  the 
tortious  taking  of  the  property.  The  authority  relied  on  for 
this  proposition  is  Ryhnd  &  Raniiii  v,  C.  &  0.  Ry.  Co.,  55 
W.  Va.  181.  That  suit  grew  out  of  the  contract  of  a  common 
carrier  of  goods  for  hire,  of  the  class  lorntio  condvctio  and  not 
depositum.  Plaintiff  sought  to  recover  the  value  of  the  goods 
as  lost,  and  though  shown  not  to  have  been  lost,  we  do  not  see 
that  it  is  a  case  in  point. 

Did  the  storage  of  plaintiffs  property  on  defendant's  right 
of  way  amount  to  a  delivery  thereof  to  defendant  as  bailee ; 
and  did  the  tortious  taking  and  appropriation  thereof  by  it 
signify  an  implied  acceptance  thereof  as  bailee;  or  as  claimed 
make  if  an  involuntary  bailee,  relieving  it  of  liability  for  the 
tortious  taking  thereof?    We  think  not.    We  think  defendant's 
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acts  indicated  a  claim  of  right  in  opposition  to  that  of  plain- 
tifiE.  Story  on  bailments,  section  44a,  says  of  involuntary  bail- 
ments :  "There  is  another  class  of  deposits,  which  may  properly 
be  called  involuntary,  as  contradistinguished  from  necessary  and 
voluntary',  inasmuch  as  each  of  the  latter  presupposes  some 
act  of  the  depositor,  whereas  involuntary  deposits  may  be 
irithout  the  assent  or  even  knowledge,  of  the  depositor."  Hale 
on  Bailments,  p.  44,  states  tlie  law  of  involuntary  deposits 
thus:  "There  is  another  class  of  bailments  by  operation  of 
law  Trliich  Story  aptly  calls  'involuntary  deposits,'  These  arise 
whenever  the  goods  of  one  person  have  by  an  unavoidable  casu- 
alty or  accident  been  lodged  upon  another's  land,  as  where 
lumber  floating  in  a  river  is  cast  upon  a  neighbor's  land  by  a 
sudden  freshet  and  left  there,  or  where  goods  are  blown  upon 
another's  land  by  a  tempest.  The  ri^ts  and  liabilities  of  the 
parties  in  this  class  of  cases  are  not  very  well  settled.  But  it 
would  seem  that  the  owner  of  the  land  is  a  qvmi  bailee  with 
liabilities  similar  to  those  of  a  finder  of  lost  property.  If 
he  should  refuse  to  deliver  the  goods  to  their  owner  or  to 
permit  him  to  remove  them,  he  might  be  held  liable  for  con- 
version." These  definitions  do  not  bring  this  case  within  that 
class  of  bailments.  In  this  case  the  plaintiff  cannot  be  said 
to  be  an  involuntary  depositor  of  his  goods.  He  voluntarily 
left  hia  property  on  defendant's  right  of  way,  but  not  in  its 
custody  nor  by  virtue  of  any  contract  of  bailment  with  it, 
express  or  implied,  nor  with  any  intention  of  rendering  'it 
liable  as  bailee  or  otlierwiae  for  its  safety,  Tlie  acts  of  defend- 
ant in  taking  and  appropriating  the  property  in  the  manner 
shown  in  evidence  were  not  the  acts  of  a  bailee  of  goods.  It 
appropriated  the  property  to  its  own  use,  in  a  manner  wholly 
inconsistent  with  the  obligations  of  a  bailee. 

Therefore  we  see  nothing  in  the  case  differentiating  it  from 
the  cases  of  McDonald  v.  PeacenuiJcer,  5  W,  Ta.  439,  and 
Moloney  v.  Barr,  27  W.  A'a.  381,  holding  that  in  such  cases  the 
owner  may  waive  the  tort  and  sue  the  wrongdoer  in  assumpsit 
for  the  value  of  the  property  taken.  Other  anthorities  cit«d 
for  the  same  proposition  are,  1  Barton's  Law  Pract.,  pp. 
134^125;  15  Am.  &  Eng.  Ency,  L.  116  (3nd  Ed.)  and  cases 
cited;  Terry  v.  Munger,  121  N".  Y.  161  (18  Am.  St.  Eep. 
803) ;  Downs  v.  Fimegan,  58  Minn.  113  (49  Am,  St.  E,  488) ; 
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and  Tidewaier  Quarry  Co.  v.  Scotl,  105  Va.  160  (115  Am.  St. 
n.  864). 

The  judgment  below  is  therefore  affirmed. 

Affirmed. 


CHARLESTON. 

Hasson  v.  City  of  Chebteh. 

Decided  March  22,  1910. 

Statutes— CofwtntctlOM — Remedial  Btatuteg. 

Tfaat  whlcli  Ib  plainly  witbln  the  spirit,  meaning  and  pur- 
pose ol  a  remedial  statute,  though  not  therelti  expressed  in 
terms,  la  as  much  a  part  at  It  as  if  It  were  so  expressed. 

Same — Con  Mtr  action . 

or  two  permlBSlbie  constructions  of  a  statute,  one  working 
manifest  Injustice  and  the  other  equity  and  fairness,  the  latter 
Is  to  be  adopted,  upon  the  presumption  that  the  legislature  did 
not  intend  the  results  flowing  from  the  former. 
Election  e — ComviisHoners  of  EUctUm — Repreietitation  of 
'   Parties — Construction  of  Stalnte^. 

Section  7  of  chapter  3  of  the  Code  of  1906,  relating  .to  the  ap- 
pointment of  commissioners  of  election.  Impliedly  gives  right  ot 
representHtlon  of  the  two  leading  political  parties  In  every  elec- 
tion and  preacrlbes  a  mode  of  determining  the  right  of  prefer- 
ence, giving  it  to  those  whose  candidates  received  the  hl^est 
number  of  votes  in  the  last  preceding  election,  when  there  are 
such  parties. 
Electiox — Commissioners      of      Election—Representation      of 

Parties. 

When  none  of  the  parties,  participating  in  any  election,  took 
part  as  an  oi^anization  in  the  last  preceding  election,  the 
statutory  rule  for  determining  right  of  preference  Is  tnoperative, 
but  the  two  leading  parties  are  nevertheless  entitled  to  repre- 
sentation and  may  demand  the  appointment  of  qualified  persons, 
designated  by  them  for  commlaaloners  and  challengers. 

BAME—FoliticaJ  Parties— Position  in  Municipal  Elections. 

A  political  party  or  organization  for  national,  state,  county 
and  magisterial  district  elections  Is  not  one  for  the  purposes  of 
6T  W.  T«. 
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a  municipal  election,  unless  the  members  thereof  participate  aa 
mch  aa  organization  la  the  latter  by  the  nomination  and  sup- 
port of  candidates  therein  under  the  partr  name. 

Mandamv8  by  (George  A.  Hassoa  against  !Frank  G.  Chapman, 
mayor  of  the  cil?  of  Chester,  and  others. 

Writ  Granted. 

George  L.  Bambrich.  Frank  L.  Bradley,  and  J.  B.  Sommer- 
ville,  for  petitioner. 

Henry  M.  Rnssell,  for  respondents. 

POFFBNBAHQEH,  JUDQE: 

For  a  municipal  election  in  the  City  of  Chester,  Hancock 
county,  the  republican  roters  nominated  a  full  set  of  candidates 
by  convention.  Another  body  of  voters  nominated  a  full  list 
of  candidates  by  a  petition  in  which  their  organization  was 
named  the  Independent  Party.  A  third  body,  calling  them- 
selves  the  democratic  party,  held  a  meeting  at  which  they 
passed  resolutions,  deckring  their  allegiance  to  certain  prin- 
ciples, and  appointed  a  committee  for  service  in  the  election, 
but  did  not  nominate  any  candidates  to  be  voted  for  therein. 
Each  of  these  organizations  demanded  representation  in  the 
precinct  boards  of  commissioners,  appointed  to  conduct  the 
election,  and  a  challenger  at  each  precinct.  Accordingly  the 
respective  committees  of  the  independent  and  democratic  parties 
designated,  for  appointment  by  the  council  of  the  tovrn,  one 
man  for  commissioner  and  one  for  challenger  at  each  precinct. 
The  republican  committee  also  made  recommendations,  and  the 
council,  deeming  the  independent  party  not  entitled  to  repre- 
sentation because  it  was  a  new  party,  refused  to  appoint  the 
men  named  by  its  committee  and  appointed  those  designated  by 
the  republican  and  democratic  committees.  Thereupon  Geo.  A. 
Hasson,  the  candidate  nominated  for  major  by  the  independent 
party,  applied  to  this  Court  for  a  peremptory  writ  of  mandamvs 
to  compel  the  council  to  appoint,  as  commissioners  and  chal- 
lengers, the  persons  named  for  said  positions  by  the  executive 
committee  of  his  party. 

Section  7  of  chapter  3  of  the  Code  of  1906,  relating  to 

general  elections,  as  modified  by  section  85   of  said  chapter, 
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adopting  it  for  the  purposes  of  municipal  elections,  gorerna 
the  appointment  of  commieaionera.  As  bo  modified,  said  section 
requires  the  council  to  appoint  three  qualified  voters  aa  eom- 
miseioners  of  election  for  each  precinct  in  the  city  or  town. 
The  pei-sons  so  appointed  must  be  of  good  standing  and  char- 
acter and  not  addicted  to  drunkenness.  These  provisions  are 
followed  by  this  clause :  "They  shall  be  selected  from  the  two 
political  parties  which  at  the  last  preceding  election  cast  the 
highest  number  of  votes,  •  ".  "  and  not  more  than  two 
of  them  shall  belong  to  the  same  political  party."  It  is  then 
provided  that  if  the  executive  committee  of  either  party  from 
which  such  coramiBsioners  are  to  be  selected,  or  appointed, 
shall  present  a  writing  signed  by  them  or  their  chairmen, 
requesting  the  appointment  of  a  qualified  voter  of  their  political 
party,  it  shall  be  the  duty  of  the  council  to  appoint  such  person. 
As  to  challengers  the  statute,  as  applied  to  municipal  corpora- 
tions, requires  the  council  to  appoint  members  of  the  two  lead- 
ing parties,  upon  the  nomination  of  the  chairmen  of  their  com- 
mittees. 

Though  a  great  many  previoua  elections  have  been  held  in 
the  City  of  Chester,  no  regularly  organized  political  parties  ever 
participated  therein  as  such.  In  other  words,  no  party  candi- 
dates were  ever  nominated  for  such  elections.  For  general 
political  purposes  the  voters  have  been  divided  between  the  two 
great  political  organizations,  republican  and  democratic,  but 
they  have  never  participated  in  these  municipal  elections  as  such, 
nor  otherwise  than  as  citizens.  Thia  is  an  established  fact  in  the 
case,  in  view  of  which,  it  is  clear  that  all  three  of  these  parties, 
the  republican,  democratic  and  independent,  are  new  parties 
for  the  purposes  of  the  election.  The  council,  in  making  its 
appointments,  must  have  determined  the  status  of  the  republican 
and  democratic  parties  by  votes  cast  for  their  candidates  in 
prior  magisterial  district,  county,  state  and  national  elections, 
since  it  regarded  them  aa  parties ,  having  received  the  highest 
number  of  votes  in  the  last  preceding  election.  This  is  not  the 
test  for  municipal  elections.  Section  85  of  chapter  3  of  the 
Code  of  1906  expressly  rejects  it  by  recognition  of  the  well 
known  fact,  that  the  regular  political  parties  do  not  always 
participate  as  such  in  municipal  elections.  It  says  "The  righta 
of  designation  of  election  officers  by  political  parties  shall  be 
87  w,  v». 
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ezercieed  by  the  chairman  of  committees  of  such  parties  in  tlie 
mnnicipality,  if  such  there  he."  This  necessarily  negatives  the 
idea  of  recognition,  for  municipal  elections,  of  the  general 
political  parties;  but  terms  of  negation  are  not  necessary,  for 
the  elections  are  separate  and  distinct  in  nature.  It  is  essential 
to  the  recognition  of  parties  in  such  elections  tliat  they  organize 
for,  and  participate  in,  them,  as  such,  and,  when  they  have 
done  that,  their  status  must  be  determined  by  the  votes  cast 
for  their  candidates  in  the  last  preceding  municipal  election. 
From  this  conclusion,  it  follows  that  none  of  these  political 
parties  had  any  record  in  the  last  preceding  municipal  election, 
entitling  them  to  preference  in  the  selection  of  election  com- 
missioners and  challengers.  They  are  all  new  parties  for  the 
purposes  of  this  election. 

The  council  fell  into  another  error  in  considering  the  demo- 
cratip  organization  as  a  party  at  all.  It  had  not  nominated 
any  candidates.  Neither  its  members  nor  any  other  voters 
could  vote  for  anybody  in  the  election  as  a  democrat.  N'obody 
was  running  or  soliciting  votes  as  a  democratic-nominee.  The 
record  before  the  council  disclosed  only  two  sets  of  candidates, 
republican  and  independent,  between  whom  and  their  associates 
the  contest  was  to  occur  and  be  fought  out.  The  gentlemen 
who  aflSliate  with  the  democratic  party  in  general  politics  were 
not  maintaining  such  affiliation  in  the  municipal  contest.  They 
neces-oarily  intended  to  vote  as  republicans  and  independents. 
Nominated  candidates  are  the  leaders  and  representatives  of 
organizations.  They  are  essential  to  organized  participation 
in  an  election.  A  party,  not  so  represented,  is  not  partici- 
pating as  an  organization  at  all.  The  whole  system  of  statutory' 
regulation  is  founded  upon  the  assumption  of  such  representa- 
tion. Party  organization  for  an  election  begins  with  the  nomi- 
nation of  candidates  by  convention,  primary  election  or  petition. 

In  view  of  this  situation,  what  was  the  duty  of  the  council? 
If  the  mere  letter  of  he  statute  is  to  be  regarded,  neither  of 
the  two  parties  having  candidates  in  the  field  was  entitled  to 
representation,  for  neither  of  them  had  made  any  record  of 
Totes  cast  for  its  candidates  in  the  last  preceding  election.  Did 
this  circumstance  confer -upon  the  coiincil  discretion  to  ignore 
the  recommendation,  made  by  all  the  committees,  and  appoint 
men  of  its  ovni  selection  for  commissioners  and  challengers? 
67  w.  v«.  * 
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There  is  no  exprees  direction  as  to  what  ite  duty  is  under  such 
circumstances.  As  that  duty  is  not  found  in  the  lett«r  of  the 
statute,  it  must  be  disclosed  by  its  spirit  or  not  at  all.  Does 
it  confer  upon  the  leading  parties  right  to  representation  in 
the  election  boards  in  all  elections,  when  there  are  such  parties, 
or  does  it  give  it  only  when  the  existence  of  such  parties  is 
shown  by  the  record  of  the  last  preceding  election?  Fairly 
consixued,  we  think  it  impliedly  adopts  the  principle  of  such 
representation  in  all  elections  in  which  political  parties  or 
organizations  participate.  It  does  not  say  in  express  terms 
the  right  of  representation  shall  exist  in  any  election,  but  on 
the  assumption  that  it  does  exist,  it  prescribes  a  method  for 
determining  the  right  of  preference.  Having  impliedly  recog- 
nized the  right  of  representation,  it  does  not  limit  it,  Kowhere 
does  it  say  the  leading  parties  shall  not  have  representation. 
Nowhere  does  it  eay,  in  express  terms,  they  shall  have  it.  But 
that  they  do  not  have  it  is  assumed  by  the  prescription  of  a  method 
of  determining  the  right  of  preference.  By  this  provision,  it 
is  impliedly  given,  and,  being  given,  it  is  not  limited  or 
restricted.  Given  in  general  elections  and  not  denied  in  munici- 
pal elections,  given,  when  there  are  leading  parties  as  shown 
by  preceding  elections,  and  not  denied,  when  there  are  leading' 
parties,  but  not  shown  to  be  such  by  the  preceding  election,  it 
must  he  assumed  the  legislature  intended  it  for  all  elections. 
The  plain  purpose  of  the  statute  is  to  give  representation  to 
the  leading  parties  in  the  interest  of  fairness  and  honesty  in 
elections.  Prima  facie  right,  shown  by  the  face  of  election 
returns,  is  substantial  and  important.  Knowledge  of  what 
occurs  in  the  election  rooms  is  essential  to  the  aseertainuient  of 
botli  the  prima  fade  and  ultimate  rights  of  candidates,  Hcpre- 
sentation  of  the  leading  parties,  having  candidates  in  the  field, 
is  promotive  and  protective  of  both  of  these  important  rights. 
It  is  impliedly  given  by  the  statute  and  not  expressly  limited, 
as  we  have  seen.  The  rule  of  liberal  construction  applies,  since 
the  statute  is  remedial  and  not  penal.  "A  thing  within  the 
intention  of  the  makers  of  the  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter."  Stowel  v.  Zoach,  1 
Plowd.  366.  See  also  Utdled  States  v.  Freeman,  3  How.  {U.  S.) 
565:  United  Slates  v.  Babbitt,  66  U.  S.  -lo;  State  v.  Harden, 
62  W.  Va.  313,  345;  Layne  v.  Railway  Co.,  66  W.  Va.  607; 
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Delaplane  v.  Crenahaw,  15  Grat.  457;  Postmaster  Oen.  v.  Early, 
12  Wheat.  136.  This  rule  of  cODatruction  was  applied,  in  Layne 
V.  Railroad  Co.,  under  circivnstances  and  conditions  very  eimilar 
to  those  found  here. 

TbiB  construction  makes  the  statute  operate  equitably  and 
justly.  That  contended  for  by  the  defendants  would  make  it 
work  injustice  and  oppression.  With  a  partisan  council  or 
county  court  and  two  hostile  committees  of  parties  without 
candidat«s  in  the  election,  the  real  contestants  could  be  denied 
all  representation  in  the  election  rooms  and  all  knowledge  of 
traneactiona,  occuring  therein,  however  irregular,  illegal  or  even 
fraudulent.  A  construction,  making  euch  results  possible,  should 
never  be  adopted,  if  the  terms  of  the  statute,  viewed  in  the 
light  of  its  purpose  and  spirit,  will  permit  any  other,  productive 
of  fair  and  just  results.  Dickey  v.  Smith,  43  W,  Va.  806; 
Old  Dominion  &c.  Ass'n  v.  Sohn,  54  W.  Va.  101 ;  Immigration 
Society  v.  Com.,  103  Va.  46. 

Agreeably  to  these  views,  principles  and  conclusions,  we  have 
held  the  democratic  committee  not  entitled  to  designate  persons 
for  commissioners  and  challengers  and  awarded  the  writ,  prayed 
for,  commanding  the  council  to  appoint  the  persons  designated 
for  commissioners  and  challengers  by  the  committee  of  the 
independent  party. 

"Writ  Granted. 

Note  bt  Williams,  Jddqe  : 

I  concur  in  the  granting  of  the  writ  of  mandamus  in  this 
case  and  in  the  conclusion  reached  by  Judge  Poffenbabqer 
in  his  opinion,  but  I  do  not  altogether  agree  with  the  con- 
struction which  he  gives  to  section  7  of  the  election  law.  I 
agree  that  the  purpose  of  the  statute  is  to  provide  that  the  two 
leading  political  parties  shall  have  representation  on  the  boards 
of  election  commissioners  at  the  various  voting  precincts,  as  a 
means  of  insuring  fair  elections.  But  at  the  same  time,  i^e 
statute  prescribes  a  rule  for  ascertaining  which  are  the  two 
leading  political  parties.  They  are  the  ones  which  cast  the 
highest  vote  in  the  last  preceding  election.  This  rule  for  ascer- 
taining the  two  leading  parties  I  believe  to  be  mandatory.  The 
statute  has  a  ti^o-fold  purpose,  (1)  to  give  representation  to 
67  w.  Va. 
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the  two  leading  political  parties  and  (2)  to  provide  a  maaner 
of  selecting  election  commissioners  that  will  be  sufficiently 
certain  and  definite  to  avoid  confusion  and  controversy  on  the 
eve  of  an  election.  The  only  practical  way  of  determining  what 
political  parties  are  the  leading  ones  is  by  the  vote  of  the  last 
preceding  election.  Section  85  makes  the  provbiona  of  section 
7  apply  to  municipal  elections,  and  in  applying  the  rule  to 
municipal  elections  the  two  sections  must  be  read  together.  In 
order  to  make  the  two  sections  harmonize,  and  preserve  the 
spirit  of  section  7,  in  municipal  elections,  the  municipality  must 
be  regarded  as  the  voting  unit,  instead  of  the  magisterial  dis- 
trict; and  the  political  parties  that  participated,  as  such,  in  the 
last  municipal  election  must  be  regarded  aa  the  political  parties 
meant  by  the  act  when  construing  it  in  relation  to  municipal 
elections,  and  not  the  leading  political  parties  that  participated 
in  the  last  general  election,  unless  they  also  participated,  as 
such,  in  the  last  municipal  election.  I  can  best  illustrate  my 
view  of  the  statute  by  giving  a  concrete  example.  Suppose,  in 
the  last  municipal  election,  there  were  three  political  parties 
contesting  for  the  municipal  offices,  known  as  the  democratic 
party,  the  peoples  party  and  the  independent  party,  and  that 
the  democratic  party  and  the  peoples  party  were  the  two  that 
cast  the  highest  vote.  Suppose,  again,  that  in  the  next  suc- 
ceeding election  the  peoples  party  and  the  independent  party 
nominate  candidates  and  the  democratic  party,  as  such,  makes 
no  nomination,  under  these  conditions  the  peoples  party  and  tlie 
democratic  party  would  have  the  right  to  nominate  election  com- 
missioners, notwithstanding  the  democratic  party,  as  such,  had 
no  candidates  in  the  field,  and  if  these  two  political  parties 
failed  to  make  nominations,  then  the  city  council  would  have 
to  select  the  election  commissioners  from  among  the  members 
of  those  two  parties,  regardless  of  the  question  whether,  or  not, 
they  had  nominated  candidates  to  be  voted  for  in  the  election 
about  to  be  held.  It  seems  to  me  that  any  other  interpretation 
of  the  statute  might  lead  to  much  confusion.  As  an  instance  of 
possible  confusion,  suppose,  in  the  case  last  given,  that  an 
entirely  new  party,  known  for  instance  as  the  civic  league  partv-, 
should  nominate  candidates  and  should  demand  recognition  on 
the  boards  of  election  commissioners,  claiming  to  be  one  of  the 
two  leading  parties,  and  that  the  peoples  party  and  independent 
67  w.  Vt- 
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party  aleo  have  candidates  in  the  field,  both  claiming  the  right 
to  nominate  election  commissioners  on  the  ground  that  they  are 
the  leading  political  partiee.  In  such  case,  if  the  construc- 
tion given  to  the  statute  by  Judge  Poffexdahgeb  is  correct, 
there  is  no  means  of  determining  whicli  party  is  entitled  to 
name  election  commissioners,  because  the  civic  league  party 
did  not  participate  in  the  preceding  election  and  the  inde- 
pendent party,  as  shown  by  the  last  preceding  election,  was  only 
third  in  point  of  number  of  votesioast.  In  this  supposed  case 
.  I  think  it  ia  clear  that  the  law  intends  the  election  commis- 
sioners to  be  selected  from  the  democratic  party  and  the  peoples 
party,  notwithstanding  the  democratic  party,  as  such,  has  no 
candidates  in  the  field  to  be  voted  for. 

But  in  the  case  decided  by  us  the  democratic  party,  as  such, 
had  not  participated  in  the  last  municipal  election  held  in  the 
City  of  Chester  and,  therefore,  clearly  had  no  right  to  name 
the  election  commissioners ;  neither  did  it  appear  what  political 
parties  participated,  as  such,  in  the  last  municipal  election,  but 
it  did  appear  that  the  republican  party  and  the  independent 
party  were  (he  only  political  parties  opposing  in  the  election , 
then  about  to  be  held,  hence  they  were  necessarily  the  two  lead- 
ing parties,  and  the  ones  entitled  to  nominate  the  election  com- 
niifisioners,  witiiin  the  intendment  of  the  statute.  I  also  agree 
that  the  points  of  the  syllabus  correctly  express  the  law,  but  to 
be  interpreted  according  to  the  views  herein  expressed  and  not 
according  to  those  expressed  in  the  opinion  of  Judge  Poppen- 

BAKOER. 

Judges  Brannox  and  Miller  concur  vrith  me  in  this  opinion. 


CHARLESTON. 

McClauqherty  v.  Water  Company, 
Decided  March  33,  1910. 

MAnDAsius — When    Granted — Compe'.Ung     Water    Company    to 

Furniih  Water. 

A  reald»it  of  a  city  may,  In  his  own  name,  maintain  maff 
4amua  against  an  Incorporated  water  company  to  c<Hnpri  it  to 
67  W.  Tb. 
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furnish  him  water  as  required  b;  Its  traacblse  from  the  city  to 
conetruct  and  operate  Its  works  In  the  city. 
2.     Waters  asd  Wateb  Oourseb— Jfu(et  o/  Water  Company — ValUt- 

ity. 

A  rule  ot  a  water  corporation  requlrloE  a  consamer  of  water 
to  repair  service  pipes  leading  from  its  main  pipe  in  a  street 
to  the  property  of  the  consumer,  assented  to  by  him,  aikd  made 
a  ptfrt  of  the  contract  between  him  and  the  corporation,  is  valid, 
the  franchise  giving  power  to  make  such  rale. 

Petition  of  N.  H.  McClaugherty  for  writ  of  mandamus  against 
the  Blnefield  Waterworka  &  Improyement  Company, 

Writ  Refvsed. 

McClaugheriy  dt  Peters  and  Ritz  £  EUz,  for  petitioner. 
Sanders  £  Crockett  and  A.  W.  Reynolds,  for  respondent, 

Bbannon,  Judge: 

The  Bluefield  Water  Works  &  Improvement  Company  is  a 
corporation  supplying  the  city  of  Bluefield  with  water.  N. 
H.  McClaugherty  iB  a  resident  of  that  city  owning  a  lot  front- 
'  ing  oa  one  of  its  streets.  He  had  a  contract  with  the  water 
company  to  furnish  his  reaidence  with  water.  He  filed  a  peti- 
tion in  this  Court  alleging  that  the  vater  company  had  cut  off 
the  water  fr»ra  his  premises,  and  asking  a  mandamva  to  compel 
the  water  company  to  restore  water  to  his  premises.  The 
company  laid  a  main  pipe  for  carriage  of  water  along  that 
street. 

A  law  question  "of  importance  is  raised  by  the  water  com- 
pany. It  is  that  McClaugherty  ae  an  individual  cannot  main- 
tain mandamus  to  compel  the  performance  of  its  duties  by 
the  water  company.  By  no  means  can  we  accede  io  this  proposi- 
tion. Seeing  that  McClaugherty  is  peculiarly  and  individually 
interested  in  the  performance  of  its  public  duty  under  the 
franchise  granting  the  water  company  admission  to  the  city 
for  supplying  the  public  with  water,  he  must  be  accorded  some 
adequate  remedy  for  the  failure  of  the  company  to  do  ita  duty 
to  him  as  a  resident  of  the  city.  What  other  effective  remedy 
can  he  have?  A  suit  for  damages?  That  is  a  slow  proceaa, 
and  does  not  restore  the  wat^r  to  his  premises.  He  'needs  some 
prompt  and  effective  remedy  that  will  enforce  the  supply  of 
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water.  We  find  in  26  Cyc.  401,  the  statement  that  in  some 
juriBdictions  such  proceeding  most  be  instituted  by  the  city  or 
a  public  officer,  but  that  vhere  a  private  individual  has  a 
special  and  peculiar  interest  in  the  enforcement  of  the  right 
or  the  performance  of  the  duty  spatt  from  hia  interest  as  one 
of  the  general  public,  he  Biay  resort  to  mandamus.  This  prin- 
ciple is  obvious.  It  is  like  that  principle  as  to  public  nuisances, 
that  an  individual  merely  because  of  his  right  as  one  of  the 
general  public  cannot  maintain  injunction  against  a  public 
nnisance;  but  if  he  lives  on  a  road  which  is  a  means  of  access 
to  his  home  or  land,  impeded  by  an  obstruction,  or  is  in  any  way 
peculiarly  and  individually  interested,  he  can  have  injunction. 
Pence  v.  Bryant,  54  W.  Va.  363.  High,  Extra.  Bemedies,  sec- 
tion 433,  and  Farnum  on  Waters,  section  159D,  pointedly  say 
that  such  an  individual  may  enforce  this  right  against  a  water 
company  by  mandamvs.  We  are  told  that  this  defence  of  the 
water  company  can  he  sustained  by  sections  28c.  I  and  SSc.  II, 
chapter  i1,  Code  of  1906.  There  we  find  that  mandamus  may 
be  awarded  at  the  instance  of  the  city  in  its  corporate  name  to 
compel  a  water  company  to  perform  its  duty,  and  it  is  said 
that  as  the  writ  is  there  given  to  the  municipality,  that  excludes 
the  right  of  an  individual.  This  cannot  be  conceded.  The 
law  as  just  stated  is  clear  that  the  common  law  gives  an  indi- 
vidual the  right  to  maintain  mandamus  to  vindicate  his  right. 
Can  it  be  said  that  this  statute  was  designed  to  take  away  from 
the  individual  this  important  privilege  of  self  protection  and 
the  enforcement  of  his.jnat  rights?  Not  with  reason.  What 
rule  of  construction  would  sustain  this  proposition?  That 
citizen  cannot  lose  such  an  important  power  without  plain  words 
from  the  legislature.  I  think  that  that  statute  is  perhaps  only 
declaratory  of  what  would  be  the  law  without  it,  which  would  ac- 
cord the  city  right  to  this  writ  to  enforce  the  public  right  under 
the  public  franchise  for  public  good,  and  liiat  the  statute  is  only 
a  precautionary  declaration  of  the  right  of  the  city,  which  would 
exist  without  the  statute.  At  any  rate,  we  cannot  hold  that 
a  remedial  statute,  made  to  make  the  remedy  more  expressive 
and  clear  in  behalf  of  the  municipality,  can  be  construed  to 
destroy  the  individual's  action.  Moreoveri  I  see  that  said  stat- 
ute says  that  it  "shall  not  be  construed  to  deprive  such  county, 
city,  town  or  village,  or  any  inhabitant  thereof,  of  any  other 
m  w.  T«. 
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remedy  to  compel  such  individual,  association  or  corporation 
to  comply  witli  the  terms,  conditions  and  agreements  of  such 
right,  privilege,  license  or  franchise,  or  of  the  right  to  recover 
damages  for  their  failure  bo  to  do."  This  preserves  all  legal 
rights  existing  in  an  individual.  Its  intent  is  to  save  any  ex- 
isting right  of  action.  We  cannot  say  that  the  words  "any 
other  remedy"  saves  all  other  remedies  than  mandamus  and  thus 
takes  it  away.  Why  sliould  the  legislature  be  thought  to  have 
singled  out  that  action  and  taken  it  away,  and  left  all  others? 
It  did  not  mean  to  save  only  the  action  for  damages,  fot  that 
is  expressly  saved.  ■  The  statute  is  remedial  and  must  be  con- 
strued as  giving  the  city  mandamus,  and  saving  to  individuals 
ft  like  writ  existing  under  the  common  law. 

A  leak  appeared  in  the  street  in  front  of  McClaugherty's 
residence.  The  water  company  sent  its  hands  to  investigate 
the  leak,  it  being  supposed  that  it  might  be  in  the  main.  The 
liands  excavated  and  in  doing  so  cut  off  the  water  from  Mc- 
Claugherty's service  pipe  for  the  purposes  of  investigation. 
They  discovered  that  the  leak  was  not  from  the  main  pipe,  but 
somewhere  in  the  service  pipe  connecting  McClaugherty's  resi- 
dence with  the  main  pipe.  McClaugherty  being  informed  of 
this  asked  the  company  to  give  him  a  little  time  and  he  would 
make  the  repair.  Later  he  informed  the  company  that  he  had 
thought  that  a  few  inches  of  pipe  would  cure  the  leak,  but  find- 
ing out  otherwise  he  would  have  nothing  more  to  do  with  it. 
He  did  not  demand  then  that  the  company  turn  on  the  water. 
Thus  declining  to  make  the  repair  the  company  allowed  the 
water  to  remain  cut  off.    Whose  duty  was  it  to  cure  this  leak? 

This  water  company  adopted  a  set  of  rules  for  the  conduct  of 
its  business.  Among  them  was  a  rule  requiring  the  consumer 
of  water  to  pnt  in  service  pipes  from  the  main  in  the  street  to 
his  residence,  and  to  keep  them  in  repair.  When  McClaugherty 
filed  an  application  to  the  company  to  supply  him  with  water, 
which  application  calls  itself  "APPLICATION  AND  CON- 
TRACT OF  CONSUMER",  he  signed  that  application  or  con- 
tract. There  were  two  of  them,  each  for  one  year.  When  these 
contracts  were  signed  the  rule  requiring  the  consumer  of  water 
to  keep  the  service  pipe  in  repair  was  in  force.  That  contract 
makes  McClaugherty  ask  the  company  to  supply  him  with 
water,  and  for  the  permission  to  make  the  connection  and  to 
«7  w.  va. 
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attach  the  same  to  the  pipe  of  the  company.  Sot  only  that, 
but  by  that  contract  McClangherty  "covenants  and  agrees  to 
strictly  abide  by  the  rules  of  the  company",  referring  to  the 
rules  to  be  hftd  at  the  office.  This  is  a  part  of  the  body  of 
the  contract.  These  rulea  are  posted  for  the  open  inspection 
of  all.  These  two  contracts  signed  by  McClaugherty  make  this 
role  &  part  of  his  contract.  If  it  is  to  govern,  clearly  the  case 
is  with  the  water  company.  Counsel  for  McClaugherty  states 
Tmquestionable  law  when  he  says  that  "There  is  no  question  but 
that  the  respondent  in  a  case  like  this  has  the  right  to  adopt 
all  such  rules  as  it  may  deem  proper  or  necessary  for  the  con- 
duct of  its  business  and  it  is  likewise  true  that  such  rules  must 
be  reasonable  ones".  It  is  well  settled  that  a  corporation  has 
power  to  make  all  necessary  rules  and  regulations  for  its  gov- 
ernment and  operation,  though  such  power  may  not  be  expressly 
conferred  in  its  charter,  in  the  statute  of  its  creation  or  any 
other  statute.  It  is  regarded  as  a  power  that  is  included  in 
the  grant  of  the  capacity  of  being  a  corporation.  It  is  generally 
said  to  be  an  incident  to  a  corporation.  Corporate  by-laws 
must  not  contravene  those  principles  of  common  right  embodied 
in  the  common  law  or  its  franchise  or  law.  By-Iawd  must 
operate  equally  upon  all  persons  of  the  class  which  they  are 
intended  to  govern.  The  rule  must  not  be  unreasonable,  op- 
pressive or  extortionary.  Kow,  what  is  there  in  this  rule  that 
contravenes  law  or  public  policy?  Why  is  it  not  within  the 
power  of  this  corporation  to  contract  with  the  consumer  that 
he  shall  keep  the  service  pipe  in  repair?  Counsel  says  this  rule 
is  contrary  to  public  policy.  This  thing  of  overthrowing  a 
contract  as  against  public  policy  is  a  tender  thing.  It  has 
been  called  "an  unruly  horse,  astride  of  which  you  are  carried 
into  unknown  and  uncertain  paths,  and  here  that  horse  would 
be  carrying  us  beyond  all  limits  ever  reached  before,  if  re- 
spondent's  position  should  meet  with  our  approval.  While  con- 
tracts opposed  to  morality  or  law  should  not  be  allowed  to 
show  themselves  in  courts  of  justice,  yet  public  policy  requires 
and  encourages  the  making  of  contracts  by  competent  parties 
upon  all  valid  and  lawful  considerations,  and  courts  so  recog- 
nizing have  allowed  parties  the  widest  latitude  in  this  regard; 
and,  unless  it  is  entirely  plain  that  a  contract  ig  violative  of 
sound  public  policy,  a  court  will  never  so  declare.  The  power 
«7  w.  T*. 
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of  the  courts  to  declare  a  contract  void  for  being  in  contraven- 
tion of  sound  public  policy  is  a  very  delicate  and  undefined 
power,  and  like  the  power  to  declare  a  statute  unconstitutional, 
should  be  exercised  only  in  cases  free  from  doubt'.  Richmond 
V,  Dubuque  etc.  R.  R.  Co.,  S6  Iowa,  191.  'Bfefore  a  court  should 
determine  a  transaction  which  has  been  entered  into  in  good 
faith,  stipulating  for  nothing  that  is  malum  in  se,  to  be  void 
as  contravening  the  policy  of  the  statute,  it  should  be  satisfied 
that  the  advantage  to  accrue  to  the  public  for  so  holding  ia 
certain  and  substantial,  not  theoretical  or  problematical :'  Kel- 
logg V.  Larkin,  3  Finn.  125  (56  Am,  Dec.  164),  'No  court  ou^t 
to  refuse  its  aid  to  enforce  a  contract  on  doubtful-and  uncertain 
grounds.  The  burden  is  on  the  defendant  to  show  that  its  en- 
forcement would  be  in  violation  of  the  settled  public  policy  of 
this  state,  or  injurious  to  the  morals  of  its  people' :  Swaan  v. 
Swann,  21  Fed.  Rep.  299".  50  Am.  St.  R.  19,  The  Supreme 
Court  of  the  United  States  in  Baltimore  Ry.  Co.  v.  Voight, 
176  U.  S.  198,  said:  "It  must  not  be  forgotten  that  the  right 
of  private  contract  is  no  small  part  of  the  liberty  of  the  citizen, 
and  that  the  usual  and  most  important  function  of  courts  of 
justice  is  rather  to  maintain  and  enforce  contracts  tiian  to 
enable  parties  thereto  to  escape  from  their  obligation  on  the 
pretext  of  public  policy,  unless  it  clearly  appear  that  they  con- 
travene public  right  or  the  public  welfare."  I  again  ask  why 
could  not  this  company  agree  with  McClaugherty  that  he  should 
repair  this  service  pipe,  beneficial  to  hia  own  use?  What  ia 
there  iinreasonable  in  it?  I  may  safely  say  it  is  the  general 
rule  in  cities  and  towns.  Counsel  for  McClaugherty  admitting 
the  power  to  make  these  rules,  if  reasonable,  tells  us  that  this 
particular  rule  operates  to  put  upon  tiie  consumer  a  duty  which 
otherwise,  rests  on  the  water  company.  The  ordinance  grant- 
ing the  franchise  puts  no  such  duty  on  the  company.  It  may 
be  that  in  the  absence  of  a  contract  the  company  would  be 
called  upon  to  lay  and  repair  service  pipes  to  the  line  of  the 
consumer.  For  this  position  we  are  cited  to  Water  Co.  v. 
Standley,  61  Pac.  Rep.  518.  It  so  holds  incidentally.  A  late 
Virginia  case,  Vinton^Roanoke  Water  Co.  v.  City,  66  S.  E,  835, 
looks  the  other  way.  There  the  water  company  agreed  as  a 
part  of  its  contract  of  franchise  to  furnish  the  city  buildings 
and  fire  hydrants  with  water.     It  was  held  that  the  city  must 
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make  the  service  pipes  to  its  buildings  and  hydrants  and  that 
the  water  company  hati  fulfilled  its  duties  when  it  had  laid 
its  mains  along  the  streets.  But  we  do  not  have  to  pass  on  thi^ 
question  of  what  would  be  the  duty  of  the  company  in  the 
absence  of  this  contractual  rule.  We  say  the  rule  governs  this 
case.  This  proposition  is  supported  hy  Gleasson  v.  Walkershatc, 
103  Wis.  325,  and  Prindiville  v.  JackBon,  79  111.  337.  Counsel 
for  McClaugherty  cites  us  International  Water  Co.  v.  City  of 
El  Paao,  112  S.  W.  816,  for  the  proposition  that  it  is  the  duty 
of  the  water  company  to  construct  its  pipes  to  the  line  of  the 
consumer's  property.  But  that  case  does  not  help  McClaugherty. 
It  is  against  him.  In  that  case  there  was  an  ordinance  requir- 
ing tlie  company  to  furnish  water  to  consumers  without 
provision  as  to  payment  for  service  or  connecting  pipes,  and 
no  rule  upon  the  subject.  The  court  distinctly  said  "the  con- 
tract nowhere  provides  that  the  consumer  shall  pay  for  such 
work.  •  *  •  We  think  the  failure  to  provide  that  the  con- 
sumer should  pay  said  rates  and  also  the  cost  of  making  said 
connection  with  his  property  indicates  that  he  was  not  to  bear 
the  cost  of  the  latter.  •  •  •  Primarily  the  duty  to  furnish 
water  to  property  owners  on  streets  containing  mains  carried 
with  it  the  duty  to  do  what  was  necessary  to  be  done  to  place 
the  company  in  position  to  furnish  the  property  with  water. 
It  could  not  do  this  without  connecting  to  the  property  line. 
We  think  in  order  for  the  respondent  to  be  able  to  claim  im- 
munity for  this  consequence  there  would  have  to  be  some  pro- 
vision in  the  grant  or  contract  which  unmistakably,  or  at  least 
by  fair  implication,  taking  into  consideration  all  the  provisions 
bearing  on  the  subject,  would  relieve  it".  This  admits  that 
if  there  had  been  a  contract,  as  in  this  case,  the  consumer 
must  furnish  and  repair  the  service  pipe.  To  show  that  Mc- 
Claugherty is  not  bound  by  this  contract  we  are  cited  to 
Rogers  Park  Water  Co.  v.  Fergus,  53  N.  E.  363.  There  a 
party  signed  a  contract  for  the  supply  of  water  in  a  village 
adjacent  to  Chicago  contracting  to  pay  certain  rates.  The 
village  was  incorporated  with  Chicago,  and  the  council  of 
Chicago  passed  an  ordinance  lowering  water  rates.  The  company 
claimed  that  the  party  must  pay  the  higher  rate  fixed  by  the 
contract;  but  the  Illinois  court  held  that  the  rate  having  been 
lowered  by  law  the  party  nbould  only  pay  what  others  paid. 
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However,  I  notice  that  the  application  for  water  in  that  case 
said  that  it  was  "subject  to  the  rules  and  regulations  of  the 
company  now  in  force  or  hereafter  to  be  enacted  or  adopted, 
which  rules  and  regulations  are  hereby  made  and  declared  to 
be  part  of  the  contract"  between  the  parties.  Of  course,  that 
gave  the  party  the  right  to  the  lower  rates.  The  very  letter  of 
the  contract  demanded  no  more. 

It  ia  argued  that  the  duty  of  making  and  repairing  the  con- 
necting pipes  rests  on  the  company  from  the  consideration  that 
the  individual  would  not  have  the  right  to  dig  up  the  street 
to  lay  his  pipe  without  the  city's  permission.  We  cannot  accede 
to  this  position.  The  very  grant  of  the  franchise  necessarily 
means  that  the  company  could  dig  up  the  streets  for  connect- 
ing pipes,  or  that  the  consumer  contracting  with  it  for  water 
might  do  BO  under  the  privilege  accorded  the  company.  When 
the  company  contracts  with  the  consumer  to  furnish  water  that 
alone  implies  that  the  company  makes  the  consumer  its  agent 
to  lay  the  service  pipe,  and  gives  him  authority  to  do  so, 
else  the  franchise  would  be  practically  worthless.  Dillon  on 
Municipal  Corporations,  section  56,  says  that  the  abutting  owner 
has  a  right  of  passage  and  also  rights  not  shared  in  by  the  public 
at  large,  "special  and  peculiar  to  himself,  and  which  arose  out 
of  the  very  relation  to  his  lot  to  the  street  in  front  of  it,  and 
that  these  rights,  were  rights  of  property.  •  •  *  In  cities 
the  abutting  owner's  property  is  especially  dependent  upon 
sewers,  gas  and  water  connection."  The  abutting  owner  has  a 
right  of  access  to  his  premises  through  the  street  for  coal  or 
wood  or  other  necessary  things ;  the  right  of  ingress  for  persons ; 
and  why  may  we  not  call  this  right  to  use  the  street  to  lay 
his  pipe  for  conveyance  of  water  a  right  of  access  constituting 
a  property  right  in  the  street,  which  he  may  use  and  of  which 
he  cannot  be  devested  or  denied?  We  recognize  this  full  right 
of  use  of  the  street  for  the  purposes  of  ingress  and  egress  for 
all  necessary  purposes  connected  with  the  use  of  the  lot  in 
Pence  v.  Bryant,  54  W.  Va.  263. 

For  these  reasons  we  refuse  the  peremptory  mandamus  and 
dismiss  the  alternative  mandamus. 
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A  petitiou  for  rehearing  makes  as  its  Btroog  point  that  the 
application  and  contract  signed  by  McClaugherty  binding  him 
to  the  compan/s  rule  that  each  consumer  of  water  must  furnish 
and  repair  aervice  pipes,  is  invalid  because  without  considera- 
tion.  I  would  think  that  when,  at  the  request  of  McClaugherty, 
the  parties  made  a  contract  by  which  the  water  company  bound 
itself  to  supply  McClaugherty  with  "water  and  he  bound  him- 
self to  buy  water  and  pay  fi>r  it,  there  waa  benefit  and  detri- 
ment to  each  contracting  party,  a  mutuality  of  obligation  and 
benefit,  a  mutual  consideration,  a  part  and  element  of  which 
contract  was  the  rule  alluded  to.  The  company  was  to  make 
the  outlay  of  furnishing  water,  a  detriment  to  it,  and  get  pay 
for  it,  a  benefit;  whilst  KlcClaugherty  was  to  pay,  a  detriment 
to  him,  and  get  the  water,  a  benefit.  That  seems  plain  to  me. 
'^Anything  which  confers  benefit  on  a  party  to  whom  a  promise 
is  made,  or  loss  or  incouveuience  on  the  party  promising  is  a 
valuable  and  sufficient  consideration",  is  a  sound  definition  of 
consideration  given  by  Judge  Greek  in  Kombrook  v.  Lucas, 
24  W,  Vs.  497.  "Anj-thing  that  may  be  detrimental  to  the 
promisee  or  beneficial  to  the  promisor  in  legal  estimation  will 
constitute  good  consideration  for  a  promise".  3  Va.  &  W.  Va. 
Ency.  Digest  338.  "A  benefit  to  the  party  promising,  or  an 
injury,  loss,  charge,  or  inconvenience,  or  the  risk  thereof  to  the 
party  promised",  we  said  in  Rutherford  v,  Ruiherford,  55  W. 
Ya.  60,  citing  3  Minors  Inst.  133.  "Benefit  to  be  derived  by 
each  party  to  a  contract  furniahes  a  sufficient  consideration  for 
it."    Rowan  <&  Co.  v.  Ilidl,  55  W.  Va.  335. 

But  the  petition  for  rehearing,  as  an  additional  argument  to 
show  no  consideration,  puts  the  proposition  that  when  this  water 
company  got  its  franchise  it  was  bound  by  law  to  furnish  service 
pipes  in  order  to  perform  its  public  duty  as  a  part  thereof, 
and  that  the  consumer  was  not  bound  to  do  so,  and  that  this 
contract  makes  McClaugherty  do  what  he  was  not  bound  to 
do,  and  relieves,  the  company  of  its  obligation,  and  is  without 
law  to  support  it,  and  is  without  consideration;  that  is  to  say, 
that  this  rule  requiring  the  consumer  to  fivnish  water  is 
against  public  policy  as  relieving  an  incorporated  company  of 
public  service  from  its  duty.  I  should  think  the  party  could 
67  w.  T». 
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bind  himself  by  such  a  contract.  But  a  decisive  answer  to  that 
proposition  is  found  in  the  franchise  granted  to  the  company, 
which  gives  the  company  power  to  maintain  its  works  and  supply 
the  city  and  citizens  with  water,  "upon  any  terms  and  condi- 
tions that  from  time  to  time  may  be  agreed  upon  by  and  between 
the  said  Biuefield  Water  Works  &  Improvement  Compuuy,  its 
successors  and  assigns  and  the  said  city  of  Blue&eld  and  other 
patrons  and  customers  of  the  said  Biuefield  Water  Works  & 
Improvement  Company."  Under  that  clause  of  its  franchise 
the  company  could  make  such  rule  as  that  involved  in  this  case. 
It  was  thus  given  full  authority  to  do  so.  The  rule  is  thus  bind- 
ing. 

Writ  Refused. 


CHARLESTON. 

KiSER  V.    McLeAS,   TfiUSTEE. 

Decided  Jfarch  22,  1910. 

Mines  asd  Misekals — Exceptions — Quiet  Possession — Effect. 

m  a  grant  of  land,  an  exception  of  tbe  oil  and  gas  and  tbe 
right  to  go  upon  the  land  for  the  same  is  not  defeated  hj  cove- 
nants for  quiet  poesesaloo  of  the  land  and  freedom  from  en- 
cumbrances thereon.  Such  covenants  relate  only  to  the  thing 
conveyed— thp  land  without  the  oil  and  gas — the  land  burdened 
with  the  right  to  operate  thereon  for  the  oil  and  gas  retained. 

Covenants — ContlTKction.     . 

Covenanta  in  a  deed  that,  are  plainly  intended  to  defend  that 
which  has  been  granted  must  be  construed  to  be  only  co-extensIve 
with  the  grant. 

Mikes  asd  MiXBa^ts — Oil  and  Qas  in  Place — Possession  of  Bur- 

face. 

Mere  possession  of  the  surface  of  land  as  to  which  the  title 
to  the  oil  and  gas  in  place  thereunder  has  been  severed  is  not 
possession  of  tliat  oil  and  Gas. 
Samb — Oil  and  Oas  Severed  in  Title — Possession  of  Qtcner  of 

Title.        • 

Oil  and  gas  severed  in  title  from  that  of  the  land  under  which 
they  lie  are  not  in  tbe  possession  of  the  owner  of  the  surface, 
OT  w.  V«. 
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nnlesBlie  takes  actual  physical  possession  of  them,  as  bjr  drill- 
ing wells  Into  the  same. 

5,     Same — Payment  of  Taxe» — Presumption. 

On  &  claim  of  forfeiture  for  non-entry  of  till  and  gaa  which 
have  been  served  In  title  from  that  of  the  land  und«r  which  they 
lie,  it  wilt  be  presumed  that  the  land  was  assessed  and  taxed 
as  a  whole  at  the  time  of  the  severance,  that  it  has  since  l>e«i 
carried  on  the  land  boohs  In  the  same  manner,  and  that  the 
taxes  have  been  paid  on  the  land  as  a  whole,  when  the  contrary 
does  not  appear. 

Appeal  from  Circuit  Court,  JackBon  County. 
Bill  by  John  P.  Kiser  against  James  L.  McLean,  trustee,  and 
others.     Decree  of  dismissal,  and  plaintiff  appeals. 

Affirmed. 
Charles  E.  Hogg  and  Warren  Miller,  for  appellant. 

Wm.  0.  Parsons,  Jno.  H.  Rileg,  Brown,  Jackson  &  Knlglit, 
and  Price,  Smith,  Spilman  £  Clay,  for  appellees. 

BoBiNSON,  President: 

The  bill  is  one  to  remove  clond.frora  title.  Plaintiff  seeks 
to  annol  an  oil  and  gas  lease  which  he  asserts  others  without 
right  have  placed  upon  his  land.  The  case  was  heard  on  a 
demurrer  to  the  bill,  the  answers  of  the  defendants,  and  an 
agreed  statement  of  facts.  The  court  dismissed  the  bill,  and 
plaintiff  appealed. 

Mary  A.  D.  Bnien,  trustee,  conveyed  the  land  to  the  plain- 
tiff in  1882.  The  beneficiaries  for  whom  she  as  trustee  held 
title  joined  in  the  deed.  The  granting  clause  contained  the 
following  e.\ception:  "Eeserving  and  excepting  however  from 
the  effects  and  operation  of  this  conveyance  all  the  petroleum 
and  natural  gas  together  with  a  right  of  way  over  and  across 
the  above  described  tract  of  land  and  whatever  else  may  be  neces- 
sary to  a  full  and  free  enjoyment  of  this  reservation."  At 
the  time  of  the  conveyance  an  oil  and  gas  lease  covered  the 
land.  Later  leases  of  this  oil  and  gas  were  made  by  Bruen, 
trustee,  or  her  successor  in  title.  All  of  these  prior  leases 
expired.  Then  a  lease  to  John  H.  Biley  was  made  by  ilcT-ean, 
trustee,  successor  to  Bruen.     It  is  this  lease  to  Riley  that  the 
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bill  seeks  to  liave  cancelled  as  a  dond  on  plaintiffs  title  to 
the  land. 

Tlie  gist  of  plaintifFs  case  is  that  the  exception  of  the  oil 
and  gas  in  the  deed  is  of  no  avail  because  it  is  repugnant  to 
the  covenants  contained  in  that  deed.  The  clause  containing 
these  covenants  is  as  follows :  "The  said  parties  of  the  first 
part  hereby  covenant  that  the  said  John  P.  Kiser  shall  have 
quiet  possession  of  said  land  free  from  all  incumbrances;  and 
further  that,  they,  the  said  parties  of  the  first  part,  will  war- 
rant generally  the  property  hereby  conveyed."  Plaintiff  main- 
tains that  the  deed  vested  in  him  the  title  to  the  oil  and  gas, 
and,  therefore,  that  McLean,  trustee,  had  no  title  thereto  which 
he  could  lease  to  Riley.  In  other  words,  it  is  insisted  that  these 
covenants  enlarge  the  grant  so  that  the  exception  does  not  retain 
title  to  the  oil  and  gas  in  the  grantors — that  the  exception 
cannot  prevail  because  it  would  prevent  quiet  enjoyment  and 
freedom  from  Incumbrances. 

The  exception  and  the  covenants  are  not  repugnant.  The 
covenants  relate  only  to  the  property  granted.  That  property 
is  the  land  without  the  oil  and  gas.  It  is  the  land  burdened 
with  the  right  of  the  grantors  to  get  the  oil  and  gas  which  they 
have  retained  thereunder.  ,The  oil  and  gas  and  the  right  to 
go  upon  the  land  for  them  are  not  granted  by  the  deed.  The 
granting  clause  itself  says  that  they  are  excepted  from  "the 
■effect  and  operation  of  this  conveyance."  If  the  deed  had  np 
effect  or  operation  upon  the  oil  and  gas  and  the  right  to  go 
upon  the  land  for  them,  then,  of  course,  those  things  were  not 
granted  to  plaintiff.  They  were  retained.  Title  thereto  re- 
mained in  the  grantors.  Preston  v.  White,  57  W,  Va,  ■^^^^ 
and  other  cases.  Is  it  reasonable  to  say  that  the  grantors  in- 
tended the  covenants  to  refer  to  the  things  which  were  not 
conveyed?  The  covenants  refer  to  "the  said  land"  and  to 
"the  property  hereby  conveyed."  Now,  what  is  meant  by  "the 
said  land?"  Certainly,  the  land  that  is  granted  is  meant, 
which  land  is  that  -without  the  oil  and  gas  and  upon  which  is 
retained  a  right  to  produce  the  oil  and  gas.  And  what  is 
meant  by  "the  property  hereby  conveyed?"  Exactly  the  same 
thing — the  land  without  the  oil  and  gas  and  upon  which  land 
is  a  right  to  operate  for  those  products.  Let  us  observe  the 
plain  intention  of  the  grantors  disclosed  by  the  deed  as  a 
6T  W.  Vb. 
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whole.  That  intentioa  must  control  our  constructioD.  Uhl 
V.  Bailroad  Co..  51  W.  Va.  106.  Did  tlie  grantors  mean  to 
defend  in  plaintiff  that  wbieh  they  plainly  did  not  intend  to 
grant  liim  ?  Did  the  grantors  intend  the  exception  which  they 
made  in  the  conveyance  to  be  wholly  defeated  by  the  covenants 
they  made  therein  ?  Surely  not.  If  so,  why  insert  the  exception  at 
all?  Why  retain  the  oil  and  gas  and  a  right  to  go  upon  the  land, 
and  then  covenant  that  they  would  never  claim,  the  retained 
property,  nor  exercise  the  right?  The  covenants  are  limited 
and  restricted  by  the  granting  clause.  Brewster  on  Convey- 
aocing,  sections  207,  208.  Their  ofBce  is  merely  to  defend  that 
which  has  been  granted.  They  are  only  coextensive  with  the 
grant.  8  Amer.  &  Eng.  Enc.  of  Law  (8d  Ed.)  66.  Clearly 
they  were  never  meant  to  defeat  the  exception  in  the  grant. 
That  exception  left  the  oil  and  gas  vested  in  the  grantors  as 
a  separate  corporeal  property.  The  covenants  do  not  effect  siich 
estate  in  the  grantors  or  those  who  hold  under  them. 

The  admitted  facts  that  defendants  and  tliose  under  whom 
they  claim  have  never  had  actual  physical  possession  of  the  oil 
and  gas  under  plaintifTs  land,  that  they  have  never  had  the  same 
separately  assessed  and  have  never  paid  taxes  thereon,  and  that 
plaintiff  has  had  exclusive  possession  of  the  tract  of  land  since  the 
date  of  the  deed,  do  not  destroy  the  title  of  defendants  to  the 
oil  and  gas  and  the  right  in  relation  thereto.  Defendants  and 
those  under  whom  they  hold  have  been  the  true  owners  of  the 
severed  estate  in  the  oil  and  gas  and  have  been  in  constructive 
possession  of  the  same  since  the  making  of  the  deed  to  plaintiff. 
Every  owner  of  property  has  such  possession  if  he  is  not  actu- 
ally possessed  himself  or  ousted  from  possession  by  another. 
Certainly  the  plaintiff  has  not  had  actual  possession  so  as  to 
oust  the  owners  of  the  oil  and  gas  of  their  title.  His  pos- 
session of  the  land  from  which  the  title  to  the  oil  and  gas 
thereunder  haa  been  severed  by  the  exception  does  not  give 
him  possession  of  that  underlying  oil  and  gas.  Though  he 
own  the  surface  and  all  other  strata,  he  does  not  own  tiie  oil 
and  gas.  His  possession  of  the  surface  cannot  constructively 
extend  to  them.  Plant  v.  Humphries,  66  W.  Va.  88.  He  can 
only  take  possession  of  them  by  drilling  wells.  This  he  has 
not  done.  While  it  appears  that  the  owners  of  the  oil  and  gas 
have  not  had  the  same  separately  assessed  and  have  not  paid 
0"  W.  Va. 
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tases  theKoa,  yet  it  Ib  not  shown  that  the  land  has  not  been 
taxed  as  a  whole.  We  must  presume  that  the  land  was  taxed 
as  a  whole  at  the  time  the  oil  and  gas  were  severed  in  title 
by  the  ex<}eption  in  the  deed,  that  the  land  has  since  been 
carried  on  the  land  books  in  the  same  manner,  and  that  all 
the  taxes  have  been  paid.  Svit  v.  Oil  Co.,  63  W.  Va.  317.  At 
any  rate  if  there  had  been  a  forfeiture  of  the  title  to  the  oil 
and  gas  it  could  not  have  availed  plaintiff.  He  has  had  no 
such  possession  of  that  oil  and  gas  as  would  transfer  title  to 
him  under  the  Constitution,  even  if  the  state  had  acquired 
title  by  forfeiture. 

Plaintiff  failed  to  show  any  cloud  on  his  title.  That  which 
he  claimed  as  such  is  shown  to  be  a  distinct  and  valid  title  in 
nowise  conflicting  with  the  title  which  he  holds  in  the  land. 
His  title  does  not  extend  to  the  oil  and  gas  and  the  right  to 
produce  them.  Therefore,  the  severed  title  to  the  oil  and  gas 
and  the  right  on  the  land  in  relation  to  the  same  existing  as  it 
does  in  defendants,  cannot  interfere  with  that  which  belongs 
to  him.    The  decree  is  right  and  it  is  afBrmed.  * 

Affirmed. 


CHARLESTON. 

Clabk  v.  Doweb  et  cd. 
Decided  March  39,  1910. 
Appeal  asd  Error— Decisions  itevicwaltle~Amou.nt  in  Control 

In  an  action  of  treepaes  on  the  case  for  Injury  to  real  estate, 
whet«  plaintiff  and  defendant  agree  before  trial  that  If  plaintiff 
Is  entitled  to  any  damage  at  al)  it  stkall  be  twentjr-flve  dollars, 
and  there  ts  a  verdict  and  Judgment  for  defendant,  there  ts  no 
Jurladlcllon  by  writ  of  error  In  this  Court. 
Same — Deciaiona  Revieioable — Controveriv  Concernino  A.  Way. 

If,  In  such  action,  deefndant  does  not  plead  the  general  Issue, 
but  sets  up  by  special  plea  the  right  to  a  private  way  by  pre- 
scription over  plaintiff's  land,  such  plea  does  not  convert  the 
plaintiff's  action  into  a  controversy  concerning  a  way,  within 
the  meaning;  of  Sec.  3  of  Art.  vm  of  the  Constitution  of  West 
67  W.  Va. 
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Virginia,  bo  as  to  entitle  blm  to  a  writ  of  error  to  this  Court, 
wben  the  damage  claimed  for  tbe  treepau  is  Iobb  than  one  hun- 
dred dollare. 
3.     QuABBX. 

Whether  a  license,  or  right  of  defendant  acquired  by  prescrip- 
tion, to  use  plaintiffs  land  can  be  given  In  evidence  under  the 
general  IsBue,  to  actions  of  trespaee  guare  clau^um  fregit,  dis- 
cuBsed.bnt  not  decided. 

Error  to  Circuit  Court,  Mason  Coun^. 

Action  by  Herm&ii  A.  Clark  against  Patrick  Dower,  and 
others.    Judgment  for  defendants.    Plaintiif  brings  error. 

Diemissed. 

Chaa.  E.  Hogg,  J.  W.  English,  and  John  L.  Wkitten,  for 
plaintiff  in  error. 

TPm.  0.  Parsons,  Ran&irt  Wiley,  and  Somerville  £  SomervUle, 
for  defendants  in  error. 

Williams,  Judge: 

PlaintifT  brought  an  action  of  trespaes  on  the  case  in  the  circuit 
court  of  Mason  county  to  recover  damages  for  injury  to  real 
estate.  Defendants  did  not  plead  the  general  issue  but  pleaded 
speciaUy  a  right  of  way  by  prescription  over  plaintiff's  land; 
to  this  special  plea  plaintiff  replied  generally,  and  issue  was 
joined.  The  case  was  tried  by  jury  on  the  12th  of  December, 
1906,  resulting  in  a  verdict  and  judgment  for  the  defendants. 
To  this  judgment  a  writ  of  error  was  awarded  plaintiff.  A 
number  of  errors  are  assigned,  but  we  are  confronted  at  the  out- 
set with  the  question  whether,  or  not,  this  Court  has  jurisdic- 
tion. It  is  insisted  that  this  Court  is  without  jurisdiction, 
because  the  action  is  concerning  a  matter  that  is  only  pecuniary, 
and  the  amount  in  controversy  is  less  than  one  hundred  dollars. 
If  this  be  true,  we  have  no  jurisdiction  of  the  case.  But 
counsel  for  plaintiff  insist  that  the  real  controversy  is  con- 
cerning the  right  of  way  claimed  by  defendants  over  plain- 
tiff's land,  and  that  this  confers  jurisdiction  without  regard 
to  the  amount  of  damages  claimed.  It  was  agreed  between 
counsel  in  the  lower  court,  and  before  trial,  "that  if  the  plain- 
tiff is  entitled  to  any  thing  at  all  in  this  case,  the  amount  of 
damages  shall  be  twenty  five  dollars."    This  agreement  unques- 
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tionably  fixes  the  pecuniary  amount  of  damages  that  plaintiff 
voiild  have  any  right  to  demand,  notwithstanding  $500  was 
the  amount  alleged  in  his  declaration,  provided  the  attorneys 
had  authority  to  bind  their  clients  by  sudi  agreement,  and  we 
assume  they  had,  as  their  authority  is  not  questioned  in  the 
brief  of  counsel.  Counsel  for  defendants  insist  that  this  agree- 
ment took  away  from  the  circuit  court  jurisdiction  to  try  the 
caae,  because  it  fixes  the  amount  in  controversy  at  less  than 
fifty  dollars.  Section  2,  chapter  113,  Code  1»06.  But  wc 
have  no  right  to  decide  this  question  unless  this  Court  has 
appellate  jurisdiciion  to  review  the  case. 

If  the  right  of  plaintiff  to  sue  out  writ  of  error  in  this  Court 
depends  alone  on  the  amount  of  damages  involved  in  the  action, 
then  on  principle,  and  according  to  the  decision  of  this  Court 
in  Dickinson  v.  Mankia,  61  W.  Va,  429,  the  agreement  fixing 
the  amount  to  be  recovered,  if  any  recovery  at  all,  at  twenty-five 
dollars,  is  conclusive  and  precludes  the  right  of  appeal,  not- 
withstanding the  declaration  states  the  damages  to  be  more 
than  the  appealable  amount. 

Section  3,  Art.  VIII  of  our  Constitution  provides  that  the 
Supreme  Court  of  Appeals  "shall  have  appellate  jurisdiction  in 
civil  cases  where  the  matter  in  controversy,  exclusive  of  costs, 
is  of  greater  value  or.  amount  than  one  hundred  dollars;  in 
controversies  concerning  the  title  or  boundaries  of  land,  the 
probate  of  wills,  the  appointment  or  qualification  of  a  personal 
representative,  guardian,  committee  or  curator;  or  concerning 
a  mill,  road,  way,  ferry  or  landing;  or  the  right  of  a  corpora- 
tion or  county  to  levy  tolls  or  taxes." 

Counsel  for  plaintiff  insist  that  defendants,  by  failing  to  plead 
the  general  issue,  and  by  pleading  specially  the  right  of  way 
claimed  by  them  over  plaintiff's  land,  have  converted  this 
action  into  one  "concerning  a  way,"  and  that  this  entitles 
plaintiff  to  have  the  matter  reviewed  by  this  Court,  notwith- 
standing the  amount  of  damages  claimed  is  less  than  $100. 
We  do  not  think  so.  We  do  not  think  that  the  filing  of  the 
special  plea  has  changed  plaintiff's  suit  from  an  action  of  tres- 
pass, demanding  pecuniary  damages,  into  a  controversy  con- 
cerning a  way,  within  the  meaning  of  the  constitutional  pro- 
vision defining  the  appellate  jurisdiction  of  this  Court. 

What  is  the  real  matter  in  controversy?  How  is  this  to  be 
07  w.  Ta. 
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determined?  Must  ve  not  lock  to  the  plaiotifTs  declaration 
to  see  what  his  complaint  ie,  what  his  demand?  Does  this 
not  determiDe  the  nature  of  his  suit?  What  kind  of  a  judgment 
could  the  Court  render  in  response  to  his  declaration,  if  the 
verdict  be  for  him;  or  what  must  be  the  judgment  if  per- 
chance it  should  be  against  him?  It  would  seein  that  an 
answer  to  these  questions  would  go  far  toward  determining  the 
matter  in  issue,  the  controversy,  because  the  judgment  must 
respond  to  the  issue.  If  plaintiff  should  prevail  the  judgment 
would  be  that  he  recover  against  the  defendants  twenty-five 
dollars;  if  the  judgment  should  be  against  him  it  would  be 
that  he  take  nothing  by  his  suit.  These  are  the  only  kinds 
of  judgment  that  could  be  rendered  in  the  case,  and  they,  as 
well  as  the  declaration  itself,  show  that  the  demand  is  purely 
pecuniary.  The  matter  in  controversy  by  which  appellate  juris- 
diction is  to  be  determined  is  "that  which  is  the  essence  and 
substance  of  the  judgment,  and  by  which  the  party  may  dis- 
charge himself."  Umharger  v.  Watts,  25  Grat.  167.  It  is  true 
that  the  right  of  way  was  brought  in  question  and  was  involved 
in  the  suit  but  only  indirectly  and  ae  matter  of  defense  to  the 
suit.  The  trespass  complained  of  consisted  in  the  cutting  of 
a  wire  fence  by  the  defendants  which  plaintiff  had  erected 
across  the  way  claimed  by  defendants;  it  therefore  followed, 
as  a  matter  of  course,  that  if  defendants  could  establish  their 
claim  to  the  right  of  way  they  would  not  be  guilty  of  the  tres- 
pass, as  no  other  trespass  was  alleged  than  the  cutting  of  the 
fence,  and  the  passing  over  plaintiff's  land  along  the  alleged 
right  of  way.  Defendants  therefore  filed  a  special  plea  by 
way  of  confession  and  avoidance  setting  up  their  right  of  way 
over  plaintiff's  land  by  prescription.  If  they  could  succeed 
in  proving  their  title  to  the  easement,  it  would  be  as  complete 
a  defense  to  plaintiff's  suit  as  it  would  he  to  prove  that  they  had 
never  committed  any  trespass  under  the  plea  of  "not  guilty." 
They  had  a  right  to  plead  specially  and  were  not  bound  to 
plead  the  general  issue,  and  inasmuch  as  the  only  trespass 
complained  of  was  confined  to  the  alleged  right  of  way,  a  com- 
plete defense  could  be  made  to  plaintiff's  action  by  proving  the 
right  set  up  in  the  plea.  True  the  plea  alleges  alfirniative 
matter  but  it  does  so  only  as  a  defense  to  plaintiff's  action; 
it  calls  for  no  afBrmative  relief,  neither  could  any  be  given  a 
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defendant  in  such  an  action.  Tlie  same  kind  of  judgment 
•would  have  to  be  rendered  in  the  eaae,  whether  the  plea  were 
special  or  general,  or  both  special  and  general  The  claim  to 
the  right  of  way  is  only  defensive,  and,  therefore,  collateral 
to  the  real  matter  in  controversy  which  is  whether,  or  not, 
plaintiff  is  entitled  to  recover  damages  for  an  alleged  trespass 
to  his  land. 

It  is  well  established  by  repeated  decisionB,  both  by  this 
Court  and  by  the  supreme  court  of  appeals  of  Virginia  that 
in  actions  for  damages  ou  account  of  trespass  to  real  estate, 
where  the  damage  claimed  is  less  than  one  hundred  dollare, 
this  Court  is  without  jurisdiction  to  review  the  the  judgment 
of  the  circuit  court,  notwithstanding  other  matters  may  have 
been  involved  and  necessarily  decided  in  order  to  determine  the 
main  issue  in  the  case,  which,  if  they  had  been  made  the  direct 
subject  of  a  suit,  or  action,  would  have  given  the  right  of  appeal. 
It  is  urged  by  counsel  for  plaintiff  that  the  filing  of  the  special 
plea,  and  the  failure  to  plead  the  general  issue,  gives  this  case 
a  status  different  from  what  it  would  have  had  if  the  general 
issue  had  been  pleaded.  We  do  not  think  so.  It  may  be  that 
the  special  plea  was  necessary  in  order  to  admit  proof  of  the 
easement,  it  being  by  way  of  confession  and  avoidance,  and  not 
a  traverse  of  the  declaration.  But  it  is  not  necessary  for  us 
to  decide  this  point,  as  we  do  not  think  it  determines  the 
jurisdictional  question.  Whether  the  proof  of  a  right  of  way 
could  have  been  given  under  the  general  issue,  if  it  alone  had 
been  pleaded,  or  whether  a. special  plea  was  essential  in  order 
to  admit  such  proof,  does  not  change  the  natnre  of  the  contro- 
versy shown  by  plaintiff's  declaration,  or  the  character  of  the 
judgment  that  would  have  to  be  rendered  by  the  Court  pur- 
suant to  the  only  kind  of  verdict  that  could  have  been  found 
in  the  case,  regardless  of  the  plea,  or  pleas,  filed,  which  must 
have  been  either  "for  the  plaintiff  for  $25.00  damages,"  or 
for  the  defendant,  "not  guilty."  It  seems  to  be  settled  in  this 
state  that  in  actions  of  trespass  qvare  claitsum  fregit  defendant 
may,  under  the  general  issue,  prove  want  of  title  or  right  to 
the  possession  in  plaintiff.  Dickinson  v.  Manikin,  61  W.  Va. 
4S9,  and  authorities  cited  in  the  opinion  by  Judge  Brannon 
on  page  434;  Hogg's  PI.  &  Pr.,  section  229;  and  Bob.  New 
Pr.  648. 
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In  England  and  also  in  manj  of  the  states  of  the  Union,- 
the  rule  of  practice  is  that  in  order  to  be  allowed  to  prove  a 
license,  or  ptescriptive  way  over  plaintiff's  land  in  actions  of  - 
trespass  qvare  cUmsum  frsgit,  it  must  be  specially  pleaded. 
21  Enc.  PI.  &  Pr.  838,  and  cases  cited  in  note  8.  But  it  may  be 
that,  in  Virginia  and  in  this  state,  this  rule  is  modified  by 
statate,  section  8,  chapter  103,  Code  1906,  which  authorizes 
"trespass  on  the  case"  to  be  brought  in  any  case  where  "tres- 
pass" lies;  and  in  actions  of  trespass  on  the  case  the  rules  of 
practice  were  always  liberal  eDongh  to  admit,  under  the  general 
issue,  proof  of  anything  that  would  bar  plaintiffs  action.  31 
Enc.  PI.  &  Pr.  921,  and  Ridgeley  v.  West  Fairmont,  46  W.  Va. 
445.  May  not  this  statute  intend  that,  where  an  action  of 
trespass  on  the  case  is  brought  for  a  wrong  which  prior  to  the 
statute  could  only  have  been  redressed  by  an  action  of  "tree- 
pass  vi  et  arims"  the  rules  of  pleading  and  evidence  which 
have  always  applied  in  actions  of  trespass  on  the  case,  shall 
apply  to  it  also?  I  am  inclined  to  think  ao.  But,  as  before 
stated,  we  do  not  decide  whether  defendants  in  the  present 
ease  could  have  proven  the  alleged  right  of  way  by  prescription 
over  plaintiffs  land  tmder  the  general  issue,  if  it  had  alone 
been  pleaded,  as  a  decision  of  this  question  is  not  necessary  to 
a  decision  of  the  question  of  our  jurisdiction  to  review  the 
case. 

If  the  question  of  our  jurisdiction  were  one  of  first  impres- 
sion we  might  feel  inclined  to  give  the  language  of  the  consti- 
tntion  such  a  construction  as  would  permit  an  appeal  to  this 
Court  in  this,  and  in  similar  cases,  notwithstanding  the  right 
of  way  is  collaterally  drawn  in  question,  and  only  as  a  defense 
to  plaintiffs  action.  But  we  feel  bound  by  the  construction 
given  to  the  statute  by  this  Court  in  a  number  of  previous 
cases,  and  also  by  repeated  decisions  of  the  court  of  Virginia 
construing  the  same  language  used  in  the  statute  of  that  state 
prior  to  the  formation  of  this  state.  The  question  is  settled 
by  decisions  which  we  regard  as  binding  on  us. 

Greaihouse  v.  8app,  26  W,  Va.  87,  was  a  case  where  the 
plaLutiff  brought  trespass  ijuare  claiisum  fregit  for  the  cutting 
and  carrying  away  trees  from  his  land  claiming  $350  damages. 
The  defendant  pleaded  "not  ^ilty,"  and  the  proof  shoved  that 
he  claimed  title  to  the  land  on  which  the  trespass  was  alleged 
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to  have  been  committed.  PlaiatiS  recovered  a  verdict  and 
judgment  for  $13,  The  Court  in  that  case  held  that  a  writ 
of  error  did  not  lie  to  this  Court,  "though  it  appears  from  the 
record,  that  the  title  or  boundaries  of  the  land  are  drawn  in 
question.''  The  same  doctrine  was  again  announced  in  Dickin- 
son V.  Mani:in,  61  W.  Va.  439.  This  was  also  a  case  of  trespass 
ijuare  clausum  fregit  for  the  cutting  of  timber.  Here  the 
plaintiff  pleaded  both  "not  guilty"  and  l^erum  tenementum. 
Trial  was  had  which  resulted  in  a  verdict  and  judgment  for  the 
defendants.  The  plaintiff  sought  to  have  the  case  reviewed 
by  this  Court,  and  it  was  held  that,  because  plaintiff's  own 
evidence  showed  that  the  amount,  at  most,  to  which  he  was 
entitled,  if  to  anything  at  all,  was  less  than  one  hundred  dollars, 
this  Court  was  without  jurisdiction,  notwithstanding  the  title 
to  the  land  was  drawn  in  question. 

It  will  be  observed  Jhat  the  same  phraseology,  used  in  the 
Constitution  in  defining  the  appellate  jurisdiction  of  this  Court, 
applies  in  respect  to  cases  involving  title  to  land  as  applies  to 
controversies  concerning  a  mill,  road,  way,  ferry  or  landing; 
hence,  the  analogy  of  the  two  cases  above  referred  to  to  the 
one  under  review.  The  language  of  the  Constitution  ia,  "in 
controversies  concerning  the  title  or  boundaries  of  land  *  •  *; 
or  concerning  a  mill,  road,  way,  ferrj'  or  landing."  The  title 
to  the  land  in  those  two  cases  was  brought  in  question  col- 
laterally, and  for  the  purpose  of  defense  to  plaintiffs  money 
demand,  just  as  the  defendants'  right  of  way  is  brought  in 
question  in  the  present  case  for  the  purpose  of  defeating  plain- 
tiff's money  demand.  If  it  can  not  be  said  that  the  title  to 
the  land  in  those  cases  was  in  controversy  so  as  to  give  right 
of  appeal,  how  can  it  be  said  that  the  right  of  way  in  the 
present  ease  is  the  matter  in  controversy  so  as  to  give  the 
plaintiff  a  writ  of  error  to  this  Court? 

Tliis  question  again  received  careful  consideration  by  this 
Court  in  the  case  of  Miller  v.  Navigation  Co.,  32  W.  Va.  46. 
That  was  an  action  by  the  Navigation  Corapany  to  recover 
certain  tolls  from  the  defendant  for  floating  rafts  over  its  dams 
constructed  across  the  Little  Kanawha  Eiver  under  the  rights 
given  it  by  charter.  The  defendant  pleaded  non  aammpsit,  and 
under  this  plea  set  up  the  defense  that  the  plaintiff  had  no  right 
to  charge  tol].     The  trial  resulted  in  a  verdict  and  judgment 
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for  the  plaintiff  for  $66.  A  portion  of  the  Ejllabus  in  that  case 
reads  ae  follows :  "Upon  a  writ  of  error  by  the  defendant,  held, 
this  Court  has  no  jurisdiction  to  review  the  judgment  of  the 
circuit  court,  although  the  record  shows  that  the  real  defence 
to  the  action  was,  that  the  condition  of  the  river  was  such,  that 
the  plaintiff  had  no  right  to  levy  the  toll,  for  which  the  judg- 
ment was  recovered."  In  that  case  Judge  Snyder,  who  de- 
livered the  opinion  of  the  Court,  reviewed  a  number-of  Virginia 
cases  which  are  authority  for  the  general  proposition  that,  in 
relation  to  those  matters  concerning  which  an  appeal  ia  given 
to  this  Court,  such  matters  must  be  tlie  subject  of  direct  pro- 
ceeding, and  not  such  as  may  be  introduced  into  the  ease  col- 
laterally, and  merely  as  defense  to  plaintiff's  suit  or  action, 
viz:  Hutchinson  v.  Kellam,  3  Munf.  306;  Skipwith  v.  Young, 
5  Munf.  276;  Hancock  v.  Railroad  Co.,  3  Grat.  328;  Clark  v. 
Brown,  8  Grat.  549;  and  Umbarger  v.  Waits,  25  Grat.  167.- 

We  hold  that  we  have  no  jurisdiction  to  review  this  case, 
and  therefore  dismiss  the  writ  of  error  as  improvidently  awarded. 
Writ  Dismissed. 

XOTE  BT  BttANNON,  JuDGE! 

I  am  entirely  satisfied  with  the  opinion  prepared  for  the 
Court  by  Judge  Williams;  but  it  being  claimed  that  a  judg- 
ment in  trespass  qtuire  clausum  fregit,  when  there  is  a  plea 
of  Iifrerum-  tenementum,  is  final  as  to  title  even  in  an  after 
action  of  ejectment,  and  that  Dickinson  v.  Mankin,  61  W.  Va. 
429,  is  wrong.    I  have  been  led  to  re-examine  the  matter. 

If  we  go  to  Hutchinson  v.  Kellam,  a  thoroughly  considered 
case,  3  Munf.  208,  we  find  the  court  holding  that  an  appeal 
does  not  lie  ia  an  action  of  trespass  when  the  damage  is  less 
than  $100,  though  the  statute  gave  the  writ  of  error  where 
the  title  or  bounds  of  land  or  a  franchise  is  drawn  in  question. 
The  pith  of  the  reason  for  this  is  stated  thus  in  the  opinion: 
"The  action  of  trespass  is  one  in  which  damages  only  are  re- 
covered; and  although  the  title  or  bounds  of  land  may  be 
incidentally  and  collaterally  brought  in  question,  yet  the  value 
of  the  matter  in  controversy  is,  from  the  very  nature  of  the 
action,  the  value  of  the  damages  sustained  by  the 
trespass ;  and  this,  as  well  where  the  title  or  bounds  of  land 
67  w.  v«. 
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may  be  drawn  id  ijueBtion,  as  where  they  may  in  no  manner 
be  involved  in  the  dispute".  The  court  did  not  make  this 
dependent  on  whether  the  plea  was  not  guilty  or  Uberu-ni  teae- 
mentum,  but  on  the  nature  of  the  action.  Morse  v.  MarsJiall, 
97  Maes.  519,  so  holds.  Johnson  v.  C.  i&  M.  Go.  (C.  C.  A.)  86 
Fed.  369,  eays  title  cannot  be  tried  in  trespass.  In  75  Am. 
Dec.  767,  held  conclusive  in  second  action  of  trespass.  Court 
declined  to  say  whether  in  ejectment.  Our  Code  of  1906,  chapter 
135,  demands  certain  "matters  in  controversy"  to  warrant  ap- 
peal, and  grants  it  "In  controversies  concerning  the  title  or 
boundaries  of  land",  meaning  involving  title  or  boundaries 
directly  in  issue  and  directly  affected  by  the  judgment.  In 
SJcipwith  V.  Young,  5  Munf.  276,  it  is  held  that  no  appeal 
lies  from  an  action  of  trespass  where  the  damages  are  below 
$100,  "notwithstanding  it  appears  from  the  record  that  the 
right  to  erect  the  mill  was  drawn  in  question."  In  that  case  the 
court  defined  "the  matter  in  controversy"  as  "that  for  which 
the  suit  is  brought,  not  that  which  may  or  may  not  come  in 
question".  Trespass  is  only  for  money  recovery.  But  it  ie 
said  that  where  the  plea  of  not  guilty  only  is  used  there  is  no 
appeal,  but  where  libemm  tenementum  is  the  plea  title  of  land 
is  involved.  I  answer  that  defense  of  superior  title  or  right 
in  the  defendant  may  be  given  in  evidence  under  not  guilty. 
Citations  in  Dickinson  v.  Mankin,  on  page  434  of  61  W.  Va.; 
SI  Ency.  PI.  &  Prac  832.  If  title  can  be  relied  on  under  the 
general  issue  as  well  as  under  the  plea  of  Itbenim  tenementum, 
what  difference  that  this  plea  is  in?  It  does  not  change  the 
nature  of  the  action.  It  is  still  the  fact  that  the  action  is  only 
one  for  invasion  of  present  possession,  involving  only  right  to 
present  possession,  not  title.  The  theory  of  this  difference  of 
plea  will  not  do.  There  was  such  a  plea  in  SJcipwith  v.  Young, 
yet  the  court  held  that  title  was  not  involved.  And  in  Clark  v. 
Brown,  8  Grat.  649,  the  court,  asserting  that  title  is  not  involved 
BO  as  to  give  appeal  in  trespass,  said  that  "Notwithstanding  the 
imposing  form  in  which  the  questions  (right  to  land)  were  there 
presented,  and  although  it  was  argued  and  authorities  adduced 
to  prove  that  a  verdict  and  judgment  in  an  action  t.  c.  f.  in 
which  the  pleadings  put  the  freehold  in  issue  were  conclusive 
of  the  right  and  could  be  pleaded  by  way  of  estoppel,  the  court 
determined  that  as  the  damages  were  less  than  $100  the  defend- 
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ant  could  not  appeal."  Now,  I  eay  that  this  view  of  the  ques- 
tion waa  taken  in  Sapp  v.  Oreathouse,  26  W.  Va.  87,  and  Miller  v. 
Navigation  Co.,  33  Id.  49.  Thoee  eases  give  the  prior  Virginia 
cases  that  construction.  So  do  the  cases  of  Umbarger  v.  Walts, 
25  Qrat.  177,  and  Bwkman  v.  Metz,  77  Va.  185.  The  Sutekiti- 
son  Case,  supra,  holds  that  to  give  appeal  title  to  land  must  be 
directly  in  question.  So  we  said  in  McCtaugherty  v.  Morgan, 
36  W.  Va.  193.  Judgment  in  trespass  would  bar  a  second 
action  of  trespass;  but  not  a  writ  of  right  when  it  prevailed, 
or  ejectment,  now  a  real  action,  now  substituted  for  the  writ  of 
right.  Ejectment  once  did  not  settle  title,  but  only  present 
possession,  and  waa  no  bar  to  a  writ  of  right.  Now  ejectment 
is  a  real  action  in  place  of  the  abolished  writ  of  right.  And  now 
judgment  in  trespass  does  not  bar  ejectment.  Ejectment  requires 
ouster;  not  so  for  trespass.  "Trespass  can  not  be  employed  as 
a  substitute  for  ejectment."  Sedgwick  &  Wait,  Trial  of  Land 
Titles,  sections  93, 178.  Such  is  the  law  in  the  Virginias,  what- 
ever it  is  elsewhere. 


PoFFENBAHOEB,  Jddge,  (dissenting) : 

I  am  unable  to  concur  in  the  views  of  my  associates.  The 
parties  to  this  action  have  put  into  direct  i^ue,  by  the  special 
plea  and  traverse  thereof,  the  private  way  claimed  by  the  de- 
fendant, and  the  Constitution  gives  appellate  jurisdiction  in  all 
controversies  concerning  roads  and  ways.  None  of  the  decisions 
of  this  Court  and  the  Virginia  court,  relied  upon  as  denying 
such  jurisdiction,  save  that  of  Dicleinson  v.  Mankin,  61  W.  Va. 
429,  passes  upon  the  exact  question,  for,  in  the  latter  only, 
was  the  question  of  title  put  in  issue  by  a  plea,  and  that  case  is 
not  exactly  in  point,  because  it  related  to  title  and  boundaries 
of  land  and  not  a  way.  Besides,  it  is  oS-seE  by  Shaver  v. 
Edgell,  48  W.  Va.  502,  in  which  *a  writ  of  error  was  enter- 
tained under  almost  the  exact  conditions  presented  here. 

The  interposition  of  the  special  plea,  setting  up  right  in 
the  defendant,  constitutes  ground  for  distinction.  Herman  on 
Estoppel  and  Res  Judicata,  section  276,  says;  "Thus  in  tres- 
pass, upon  not  guilty  pleaded,  the  title  is  not  concluded,  though 
if  the  title  is  put  in  issue  by  a  plea  of  soil  or  freehold,  the 
verdict  will  be  conclusive  on  the  title  in  another  action  of  tres- 
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pasB  for  an  injury  done  to  the  same  iand.  So,  in  actions  on  the 
case  for  interrnptions  of  rights  and  other  easements;  on  the 
general  issue,  the  title  is  not  settled  though  if  the  defendant 
plead  a  title  in  bar,  and  issue  is  taken  on  it,  the  verdict  will 
settle  that  point  for  future  actions,"  This  is  fully  sustained 
by  decisions  of  reputable  courts,  cited  in  the  notes.  Upon 
principle,  therefore,  the  judgment  in  favor  of  Dower  is  res 
judicata  and  gives  him  an  unimpeachable  right  of  way  over 
Clark's  land,  for  review  of  which  this  Court  denies  the  latter 
right  of  review,  notwithstanding  the  constitution  says  such 
right  shall  exist  in  all  cases  of  controversy  concerning  roads  and 
ways,  Dickinson  \.  Maniin  says  the  judgment  in  such  case 
is  not  res  judicata,  but  I  think  this  proposition  ia  not  sustained 
by  any  other  decision  of  this  Court  or  those  of  Virginia, 

The  doctrine  of  Hutchinson  v,  Kellani,  3  Munf.  302,  and 
Skipunth  V.  Yovng,  5  Munf.  2i6,  is  consistent  with  the  prin- 
ciple stated  in  Herman  on  Est.  &  Ees  Jud,  as  quoted,  because 
there  was  no  special  plea  in  either  of  them.  The  same  is 
true  of  Oreaihouse  v,  Sapp,  2C  W.  Va,  87,  and  Miller  v.  Navi- 
gation. Co.,  32  W.  Ta.  46,  and  none  of  them  is  authority  for 
the  view  expressed  in  Dickinson  r.  ^fatlkin>.  The  idea  that 
this  plea,  does  not  put  the  title  to  the  road  directly  in  issue 
and  make  the  judgment  res  judicata  is  based  upon  mere  argu- 
ment against  authority,  founded  in  nothing  more  substantial 
than  that  the  same  evidence  would  liave  been  admissible  under 
the  plea  of  not  guilty.  That  might  do,  if  it  had  not  been 
repudiated  by  so  many  decisions,  'lliere  are  a  few  cases  which 
say  a  judgment  on  such  a  plea  in  an  action,  involving  right 
of  possession  only,  will  not  bar  one,  involving  the  superior 
right  of  title.  McKnight  v.  Bell,  135  Pa.  St.  358,  and  Arnold 
V.  Arnold,  17  Pick.  4,  but  these  admit  its  binding  force  in 
actions  of  equal  dignity,  or  involving  the  same  right.  On  the 
other  hand,  the  exception,  made  bj'  these  cases  is  denied  by 
the  great  weight  of  authority,  holding  the  judgment  final  and 
binding  as  to  every  question,  directly  put  in  issue  by  the  plea. 
Elson  V.  Comstocl;  150  111.  303:  White  v.  Chase,  138  Mass. 
158;  Standisk  v.  ParTcer,  3  Pick.  20;  Smith  v.  Sherwood.  4 
Conn.  283;  Church  v.  Leavenworth,  4  Conn.  277;  Rtdimond 
v.  llatjs.  2  Pa.  St.  492;  Richardson  v.  Boston,  19  How.  163: 
Cortlandt  v.  Willis,  1!)  Ohio  142:  Picl-  V.  Webster,  6  Wis.  481; 
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Van  Fleet's  For.  Adj.,  section  404,  citing  numerous  author- 
ities. 

Howeyer,  in  view  of  the  holding  of  this  Court,  I  shall  now 
be  compelled  to  say  it  is  not  res  judicata.  This  decision  denies 
right  of  review  on  the  ground  that  the  right  of  way  is  only 
collaterally  involved,  and  Dickinson  v.  Maniin  says  the  judg- 
ment is  not  final  and  conclusive  as  to  it.  Bather  than  deny 
any  right  of  review  at  all.  I  yield  to  that  conclusion,  as  a  choice 
between  evils,  being  unable  to  obtain  a  correction  of  what  I 
consider  an  erroneous  decision. 


CHARLESTON. 

jACK8oy  et  al.  v.  Dulane?  et  al. 
Decided  March  29,  1910. 

.'     Mines  akd   Minebam— C(ms(ruc(ion    of    Deed— Reservation    of 

Portion  ^  Oil. 

The  legal  effect  of  a  provision  In  a  deed  eicceptlns  and  re- 
serving out  at  and  from  the  grant  at  all  times  thereafter  and 
forever  nnto  the  grantor,  hie  heirs  and  assigns,  one  tenth  of  all 
the  mineral  oil  that  mar  he  obtained  hj  the  grantee,  his  belrs 
and  assigns  from  the  land  granted,  to  be  delivered  on  the  land 
to  the  grantor,  his  heirs  and  assigns,  his  or  their  agents,  free 
of  expense,  except  the  furnishing  of  barrels  or  other  means  of 
transportation.  Is  to  except  and  reserve  In  Bncb  grantor,  his 
heirs  and  assigns,  to  be  delivered  as  stipulated,  a  royalty  of 
one  tenth  of  all  the  oil  produced,  possessing  the  same  quality 
of  estate  as  royjklty  reserved  in  an  ordinary  lease  for  oil  and 
gas  purposes. 
Same— Oil  and  Gas  Lease — Construction. 

If  the  owner  of  the  land  subject  to  such  an  exception  and 
reservatloti,  lease  the  same  for  oil  and  gas  reserving  a  one- 
eighth  royalty,  wltliout  stipulating  how  the  one-tenth  of  al)  the 
oil  reserved  In  such  prior  grant  is  to  be  discharged,  his  lessee 
wHl  be  entitled  to  deduct  the  same  from  the  one  eighth  royalty 
oil  reserved  in  the  lease.  AfBrming  prior  decisions  Involving 
the  same  proposition. 

Appeal   from  Circuit   Court,   Wetzel   County. 

Suit  by  Francis  M.  Jackson  and  others  against  Moses  E. 
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Dulsnej   and   others.     Decree   for   defendants,   and  plaintiffs 
appeal. 

Affirmed. 

E.  L.  Robinson  and  Olenn  Snodgrass,  for  appellants. 

S.  Bruce  Hall,  T.  P.  Jacobs,  Lee  &  Markey,  and  CJtas.  Powell, 
for  appellees. 

Miller,  Judge: 

Plaintiffs  seek  an  accounting  for  themseWes,  their  asBigns  and 
grantees  of  one  eighth  of  all  the  oil  produced  or  that  may  be 
produced  from  66  20-160  acres  of  land  in  Wetzel  county. 

This  tract  is  a  part  of  a  larger  tract  of  1125  acres,  conveyed 
with  covenants  of  general  warranty  to  Howard  Spencer  by 
John  S.  Morton  and  wife,  by  deed,  November  25,  1864,  re- 
corded in  Wetzel  county,  October  14,  1878. 

But  this  deed  contained  the  following  important  provision ; 
"Excepting  and  reserving  however  out  of  and  from  the  present 
grant  at  all  times  hereafter  forever  unto  the»  said  John  S. 
Morton,  his  heirs  and  assigns,  one  tenth  part  of  all  the  mineral 
oil  that  may  be  obtained  by  the  said  Howard  Spencer,  his  heirs 
and  assigns,  froQi  the  said  hereby  granted  tract  of  land,  the 
said  tenth  part  of  all  the  mineral  oil  to  be  delivered  on  the 
said  tract  of  land  to  the  said  John  S.  Morton,  his  heirs  and 
assigns,  or  his  or  their  agents,  free  of  expense  to  the  said 
John  S.  Morton,  hia  heirs  or  assigns,  the  cost  of  furnishing 
barrels  or  other  means  for  transporting  the  same  from  said 
land  shall  be  at  the  said  expense  of  the  said  John  S.  Morton, 
hie  h^irs  and  assigns." 

By  deed  of  May  8,  1882,  Howard  Spencer,  disregarding  said 
exception  and  reservation,  conveyed,  with  general  warranty,  one 
hundred  and  one  acres  of  said  larger  tract,  including  said  65 
20-160  acres,  to  "Westley"  Dulaney;  and  the  latter  by  deed, 
September  22,  1893,  conveyed  said  65  20-160  acres  in  like 
manner  and  with  like  covenants,  to  said  Catherine  Jackson, 
who  by  deed  of  the  same  character,  December  29,  1898,  con- 
veyed it  to  her  co-plaintiffs,  Stephen  W.  and  Francis  M. 
Jackson,  who,  with  their  wives,  by  deed,  June  30,  1903,  united 
in  a  deed  to  BI.  E.  Dulaney,  whereby  they  granted  and  con- 
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Teyed  to  him  46  and  8650-5495  acres  out  of  said  65  20-160  acre 
tract,  but  reaerving  "all  the  oil  and  gas  coal  and  all  minerals" 
that  might  be  underlying  the  same,  with  the  exception  of  one 
hundredth  part  of  the  tvo  thirds  of  the  one  sLiteenth  of  the 
royalty  oil  or  gas,  and  also  reserving  the  right  to  lease  and 
operate  for  oil  and  gas  and  also  mining  rights  for  coal  and 
all  minerals  and  to  take  all  the  rentals  that  might  he  paid 
for  oil  and  gas. 

By  lease  contract,  March  23, 1900,  the  eaid  Catherine  Jackson 
and  F.  M.  and  Stephen  W.  Jackson  leased  to  L.  G.  Robinson 
and  W.  J,  CriBwell,  a  tract  of  125  acres,  covering  the  said 
65  20-160  acres,  upon  the  usual  terms,  reserving  the  usual  one 
eighth  part  of  the  oil  as  royalty  and  $300  per  year  for  each 
gas  well. 

Afterwards,  April  13,  1900,  said  Catherine  Jackson,  and 
Stephen  W.  and  F.  M.  Jackson,  their  wives  joining  therein, 
attempted  to  convey  to  the  linden  Oil  Company,  a  corporation, 
defendant  herein,  fifteen  sixteenths  of  all  the  oil  and  gas  under- 
lying three  tracts,  including  said  65  and  20-160  acre  tract, 
together  containing  145  acres,  with  the  right  of  entry  and  to 
drill  for  oil  and  gas,  but  subject  to  the  lease  then  on  said  land. 

The  Criswell  Oil  Company  acquired  title  by  assignment  to 
said  lease  of  March  22,  1900,  and  entered  thereunder  and  ob- 
tained oil  in  paying  quantities  on  the  said  65  20-160  acres. 

The  South  Penn  OU  Company,  defendant,  by  deed  from 
Waite  H.  Conaway  and  wife,  June  11,  1901,  acquired  right 
and  title  to  the  oil  and  gas  reserved  in  the  deed  from  said 
Morton  and  wife  to  Howard  Spencer,  Conaway  having  pur- 
chased the  same  from  said  Morton  by  deed,  March  8,  1901.  The 
latter  deed  was  recorded  March  IS,  1901,  the  former  January 
12,  1903,  prior  to  the  discovery  of  oil  on  the  said  65  20-160 
acres  by  the  Criswell  Oil  Company.  The  latter  company  had  actual 
and  constructive  notice  of  the  rights  claimed  by  the  South 
Penn  Oil  Company  under  said  deed,  before  drilling. 

The  decree  appealed  from  adjudged  that  seven  eighths  of  the 
oil,  being  the  working  interest,  theretofore  or  which  might 
thereafter  be  produced  from  said  65.80  acres  belonged  to  the 
Criswell  Oil  Company;  that  the  South  Penn  Oil  Company, 
was  entitled  to  one  tenth  of  all  the  oil  theretofore  or  that  migbt 
thereafter  be  produced,  being  a  part  of  the  royalty  oil,  excepted 
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and  reserved,  and  owned  by  it,  under  the  Morton  exception  and 
reservation,  and  wMch  should  be  delivered  to  the  pipe  line 
to  its  credit  free  of  all  cost ;  and  that  the  Linden  Oil  Company 
was  entitled  to  one  fortieth  of  all  of  said  oil,  being  the  balance 
of  the  royalty  oil  to  be  likewise  delivered  to  the  pipe  line  to 
its  credit  free  of  all  cost. 

The  plaintiffs  and  appellants  complain  that  whereas  at  the 
time  of  their  lease  to  Robinson  and  Criawell,  under  whicli  tlie 
Criswell  Oil  Company  entered  and  produced  oil  from  tlie  65 
20-160  acres,  they  owned  at  least  nine-tenths  of  all  the  oil  in 
and  under  said  tract  with  right  to  operate,  lease  or  sell  the 
same,  and  reseried,  as  the  only  consideration  for  said  lease,  one- 
eighth  of  all  the  oil  produced,  the  effect  of  the  decree  is  to 
deprive  them  of  the  entire  and  only  consideration  therefor, 
to-wit,  the  one-eighth  royalty  reserved,  except  only  the  one- 
fortieth  decreed  in  favor  of  their  grantee,  the  Linden  Oil  Com- 
pany, and  renders  them  liable,  perhaps,  to  the  latter  company 
for  the  residue  of  the  one-sixteenth  conveyed  by  their  deed  to 
that  company  of  April  13, 1900. 

If  the  decree  below  has  properly  construed  and  given  legal 
effect  to  the  deeds,  grants,  exceptions,  reservations  and  Jeases 
involved,  and  decreed  the  oil  to  those  legally  entitled  thereto, 
the  appellants  have  by  their  deeds  and  contract  simply  under- 
taken to  convey  more  oil  than  they  owned,  and  by  their  own 
voluntary  acts  incurred  all  consequent  liabilities,  whatever  they 
may  be. 

The  briefs  and  arguments  of  the  learned  counsel  are  mainly 
devoted  to  a  discussion  of  the  construction  that  should  be  given 
the  exception  and  reservation  in  the  Morton  deed.  Counsel  for 
Criswell  Oil  Companj-,  asks:  Does  the  language  create:  (1)  an 
exception  of  the  oil  in  place,  retaining  in  Morton  or  his  assignee 
ownership  of  the  oil  in  place,  real  estate;  or  (S)  a  lien  or  in- 
kiumbrance  in  his  or  their  favor  to  secure  delivery  of  some 
portion  of  the  oil  which  may  be  produced,  and  if  so,  is  the 
lien  upon  the  land,  or  upon  the  oil  which  may  be  obtained ;  or 
(3)  a  covenant  or  condition  running  with  the  land;  or  {4)  a 
rent;  or  (5)  merely  a  personal  contract;  or  (6),  nothing?  He 
then  proceeds  to  answer  these  several  inquiries,  with  reference 
to  the  character  ami  qualities  of  the  several  estates  and  jnteresta 
supposed,  and  by  process  of  elimination  concludes,  that  at  the 
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most  the  exception  or  reservation  amounts  to  a  mere  personal 
<X)iitract  or  duty  of  Spencer,  or  if  upon  bis  assigns,  including 
the  Criswell  Oil  Company,  it  would  atill  be  a  personal  duty, 
remediable  only  by  action  at  law;  but  that  as  the  last  mentioned 
duty  could  only  effect  Spencer's  assigns  in  case  it  were  a  cove- 
nant running  with  the  land,  and,  as  it  is  claimed,  it  has  no  such 
quality,  the  personal  diity  is  not  imposed  upon  it,  and  as  to 
it  the  provision  in  the  deed  of  Morton  is  nothing. 

The  argument  for  South  Penn  Oil  Company  is  based  on  the 
legal  distinction  between  an  exception  and  a  reservation  in  a 
deed.  Citing  the  authorities,  and  considering  the  nature  of 
the  provision  and  its  position  in  the  premises  of  the  deed,  it 
is  contended  that  it  amounts  to  an  exception,  and  a*  retention 
by  Morton  of  one  tenth  of  the  oil  in  fee,  in  place. 

In  view  of  our  recent  decisions  we  deem  it  unnecessarj'  to 
«nter  upon  a  re-consideration  of  the  questions  presented.  The 
decree  appealed  from  is  in  entire  accord  with  the  rules  and 
principles  enunciated  in  Enotts  v.  McGregor,  47  W.  Ya,  566; 
Preston  v.  White,  57  W.  Va.  278;  Headley  v.  Hoopengarner, 
60  \V.  Va.  626,  and  KUcoyne  v.  Southern  Oil  Company,  61 
"W.  Va.  538.  In  Preston  v.  White,  at  page  283,  it  is  said :  "It 
makes  no  difference  whether  the  word  used  is  'except'  or  'reserve,' 
the  intent  being  the  matter  to  be  consideired.  I^'owadays  we 
construe  deeds  as  well  as  wills  by  the  four  corners  and  get  at 
the  intention,  no  matter  that  the  word  may  not  be  entirely 
apt."  The  Hoopengarner  and  Eilcoyne  ,Cases  are  directly  in 
point.  The  fact,  that  those  cases  involved  grants  and  not  e.v- 
ceptions  or  reservations  of  the  oil,  cuts  no  figure.  The  rule 
is  the  same  in  either  case.  In  the  Hoopengarner  Case  it  is 
true  the  parties  by  the  signing  of  division  orders  for  the  oil 
gave  construction  to  the  contract,  estopping  them,  but  the 
opinion  is  not  put  on  that  ground,  for  it  is  said,  at  page  636, 
that  the  prior  conveyances  by  the  ancestor  "should  be  construed 
to  be  one  half  of  the  prevailing  one-eighth  royalty." 

Moreover,  the  same  provision  of  the  Morton  deed  was  con- 
strued in  Morris  v.  Smith  and  others,  opinion  by  Jndge  Bran- 
Nos,  decided  February  5,  1907,  the  very  day  the  Eilcoyne 
Case  was  submitted  for  decision.  The  latter  case  was  decided 
March  12,  1907,  A  rehearing  was  allowed  in  Morris  v.  Smith, 
it  appears,  April  26,  1907,  but  the  case  was  afterwards  settled 
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and  compromised  out  of  court,  and  dismissed  here,  bo  that  the 
opinion  filed  on  the  original  hearing  never  went  down  as  the 
final  decision  of  the  Court,  We  learn  from  ti  memorandum 
made  at  the  time  of  granting  the  rehearing  thst  the  Court  then 
entertained  some  doubt  whether,  as  decided,  the  South  Penn 
Oil  Company,  assignee,  and  then  in  poseession  and  operating 
under  the  lease  from  Dulaney,  having  bought  in  the  outstand- 
ing interest,  was  entitled  to  deduct  out  of  the  royalty  of  one 
eighth  the  one  tenth  reserved  in  the  Morton  deed,  or  should 
be  reimbursed  simply  the  cost  of  getting  in  that  outstanding 
interest. 

In  this  case  the  South  Penn  Oil  Company  is  not  lessee.  It 
is  simply  here  claiming  its  right  to  the  oil  according  to  the 
provisions  of  the  Morton  deed,  from  another  who  is  lessee,  and 
its  position  is  not  different  from  the  owner  of  the  one  sixteenth, 
or  the  one  half  of  the  oil  conveyed  in  the  EUcoyne  and  Headley 
Cases. 

That  part  of  the  opinion  in  Morris  v.  Smith  particularly 
relied  on  is:  "It  cannot  be  controverted  that  the  reservation 
clause  in  Morton's  deed  to  Spencer  has  effect  to  reserve  to 
Morton  a  right  to  have,  upon  the  development  of  oil,  a  one- 
tenth  share  of  it.  It  reserved  a  fee.  Its  language  does  not 
seem  to  reserve  a  distinct  undivided  interest  or  share  in  the 
very  oil  in  place,  but  a  tenth  of  the  oil  when  produced  and 
brought  to  the  surface,  since  it,  the  deed,  conveys  the  land  and 
all  oil  in  it,  contemplating  that  Spencer  would  develop  the 
oil,  and  out  of  the  total  production  deliver  and  render  unto 
Morton  one  tenth,  free  of  expense  to  him,  Morton  furnishing 
barrels  for  it.  In  other  words  it  reserved  a  royalty.  Probably 
it  reserved  oil  in  place.  Spencer  and  his  alienees  were  bound 
to  render  that  royalty  or  fraction  of  total  production  of  oil  as 
produced.  It  imposes  on  them  a  burden  binding  on  them  and 
any  one  into  whose  hands  the  land  should  afterwards  go.  But 
if  we  say,  under  Preston,  v.  White,  67  W.  Va.  278,  that  it  re- 
served the  very  oil  itself,,  yet  it  did  not  confer  upon  Morton 
right  to  develop  it  himself,  but  a  right  to  a  share  when  developed 
by  Spencer,  a  royalty.  It  seems  immaterial  whether  it  reserved 
oil  in  place  or  mere  naked  royalty.  But  I  have  no  doubt  it 
reserves  oil,  the  right  to  demand  oil  in  kind," 

It  may  or  may  not  have  been  teclinically  correct  to  soy,  as 
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was  said  in  thie  opinion,  that  the  provision  of  the  deed  "re- 
Berved  a  fee,"  or  that  "it  probably  reflerved  oil  in  place."  We 
do  think,  however,  that  the  provision  perfectly  describes  a 
royal^  in  the  oil,  and  that  it  was  strictly  correct  to  Bay,  as  was 
distinctly  said,  and  as  it  was  intended  to  hold,  that  it  reserved  ■ 
a  royalty  in  the  oil,  possessing  the  same  quality  of  estate  as 
royalty  reserved  in  the  usual  oil  lease. 

This  construction  is  supported  by  our  previous  decisions  re- 
ferred to,  and  without  overthrowing  them,  we  can  see  no  escape 
from  the  conclusions  reached  in  the  construction  of  the  deed 
intended  in  Morris  v.  Smith. 

Another  question  presented  is  that  Morton  and  his  assignees, 
the  South  Penn  Oil  Company,  have  lost^heir  rights  to  the  com- 
plainants aiid  their  assignees  by  adverse  possession,  non  entry 
and  non  payment  of  taxes.  This  question  we  think  also  fore- 
closed by  the  decisions  in  State  v.  LoWi  46  W.  Va.  451 ;  Peterson 
V.  Hall,  or  W.  Va.  535;  Wallace  v.  Elm  Qrove  Coal  Co.,  58 
W.  Va.  449 ;  Higgins  v.  Coal  Co.,  63  W.  Va.  829 ;  Preston  v. 
White,  supra;  Toothman  v.  Courtney,  63  W.  Va.  167,  and 
lastly  in  Eiser  v.  McLean,  decided  March  22,  1910,  and  not 
yet  reported,  67  S.  E.  725.  Points  three,  four  and  five  of  the 
BjllabuB  of  the  last  case  are  as  follows:  "3.  Mere  possession 
of  the  surface  of  land  as  to  which  the  title  to  the  oil  and  gas  in 
place  thereunder  has  been  severed  is  not  possession  of  that  oil 
and  gas.  4.  Oil  and  ga^  severed  in  title  from  that  of  the  land 
under  which  they  lie  are  not  in  the  possession  of  the  owner  of 
the  surface,  unless  he  takes  actual  physical  possession  of  them, 
as  by  drilling  wells  into  the  same.  5.  On  a  claim  of  forfeiture 
for  non-entry  of  oil  and  gaa  which  have  been  severed  in  title 
from  that  of  the  land  under  which  they  lie,  it  will  be  presumed 
that  the  land  was  assessed  and  taxed  as  a  whole  at  the  time  of 
the  severance,  that  it  has  since  been  carried  on  the  land  books 
in  the  same  manner,  and  that  the  taxes  have  been  paid  on  the 
land  as  a  wliole,  when  the  contrary  does  not  appear." 

Seeing  no  error  therein  we  affirm  the  decree  below. 

Affirmed. 
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CHARLESTON. 

Walker  t-.  Mat. 

Decided  Marcli  29,  1910. 

New  Trial— D  liven  ce. 

If  good  grouads  for  the  continuance  of  a  cause  be  known  to  a. 
party,  or  bis  couoBel,  before  trial,  and  no  continuance  Is  asked, 
his  motion  after  trial  to  set  aside  the  verdict  and  Judgment 
based  on  the  same  facts  should  be  denied.  To  entitle  a  party 
to  protection  tn  Hucb  cases  he  should  be  diligent  at  eveiy  stage 
of  tbe  proceedings. 

Error  to  Circuit  Conrt,  Cabell  County. 
Action  by  Frank  Walker  against  John  May.    Judgment  for 
plaintiff,  and  defendant  brings  error. 

Affirmed. 
George  8.  Wallace,  for  plaintiff  in  error. 
Blacl-K-ood  £  Saunders  and  J.  W.  Perry,  for  defendant  in 

Miller,  Jddge: 

The  sole  question  for  decision  in  this  case  is,  did  the  court 
below  err  in  refusing  defendant  a  new  trial? 

The  action  is  ejectment.  The  case  was  tried  October  IT, 
190?,  on  defendant's  plea  of  not  gnilty,  and  issue  joined  thereon, 
resulting  in  a  verdict  for  plaintiff;  and  the  motion  of  defend- 
ant for  a  new  trial  being  overrnled,  judgment  on  the  verdict 
was  on  the  same  day  pronounced  in  favor  of  the  plaintifF. 

Afterwards,  November  9,  1907,  at  the  same  term,  the  defend- 
ant, alleging  surprise,  again  moved  the  court  to  set  aside  the 
verdict  and  award  him  a  new  trial.  In  support  of  his  motion 
he  filed  his  own  aiBdavit  and  the  affidavits  of  his  son,  Alva  May, 
and  of  his  attorney,  M.  B.  Henderson. 

The  facts  alleged  in  these  affidavits  as  grounds  for  the  motion, 
controverted  by  no  counter  affidavits,  are:  That  defendant  had 
promptly  appeared  on  the  ffrst  filing  of  the  declaration  and 
notice,  employed  counsel,  and  entered  his  plea  of  not  guiltj-; 
that  two  terms  of  court  had  elapsed  without  trial,  at  each  of 
which  defendant's  interests  had  been  looked  after  by  his  said 
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son  and  attorney ;  that  be  being  inexperienced  in  bueinesB,  and 
residing  Bome  eighteen  miles  distant  from  the  court  house,  had 
intrusted  the  preparation  of  his  case  for  trial  to  his  said  son 
and  attorney,  and  had  not  been  advised  of  the  setting  of  the 
case  for  trial,  and  the  trial  thereof  on  October  17,  until  October 
19,  1907;  that  he  has  a  good  defense  to  the  action,  as  he  believes, 
which  he  wishes  to  make  if  he  is  granted  a  new  trial;  that  at 
the  beginning  of  the  said  October  term,  Blackwood,  plaintiff's 
attorney,  made  an  agreement  with  defendant's  attorney,  that  he 
would  have  the  ease  set  down  for  trial,  and  would  advise  him 
of  the  date  fixed,  which  he  failed  to  do,  and  that  defendant's 
attorney  did  not  learn  until  October  15  that  Blackwood,  without 
notice,  had  on  October  7  got  the  ease  set  for  trial  on  October  17 ; 
tliat  Henderson  first  learned  of  this  fact  on  going  to  the  court 
house  on  October  15,  when  he  at  once  procured  subpoenas  for 
defendant's  witnesses  to  be  issued  by  the  clerk,  and  mailed  to 
the  son  in  care  ot  defendant,  at  Salt  Rock,  Cabell  county.  West 
Virginia,  and  at  the  same  time  had  addressed  a  letter  to  the 
son,  also  a  material  witness,  at  Holden,  Logan  county,  where  he 
knew  him  to  be  at  work,  informing  him  what  he  had  done,  ad- 
vising him  of  the  day  of  trial,  and  to  go  to  Salt  Rock  at  once, 
serve  the  witnesses,  and  bring  them  in  on  the  day  set  for  the 
trial.  Alva  May  says  he  went  to  the  post  office  at  Holden  every 
day  from  October  14,  to  18,  inclusive,  and  inquired  for  mail, 
but  did  not  receive  Henderson's  letter  iintil  late  on  the  morning 
of  October  18;  that  had  he  received  this  letter  October  15  or 
even  on  the  16th  he  could  and  would  have  gone  to  Salt  Rock, 
gotten  the  witnesses  and  been  on  hand  ready  for  trial  on  the 
day  fixed.  He  does  not  produce  the  letter  from  Henderson,  nor 
the  envelope  enclosing  it,  but  says  the  envelope  was  poet  marked 
at  Huntington  the  day  he  received  it,  showing  that  that  letter 
did  not  leave  the  post  office  at  Huntington  until  the  day  after 
the  trial. 

Henderson,  though  present  at  the  trial,  made  no  motion  for 
a  continuance.  His  explanation  is  that  his  client  was  not 
present,  and  that  he  was  unable  to  put  himself  within  the  rule 
for  a  new  trial.  Bnt  so  far  as  the  record  shows'he  did  not  call 
the  fact  of  his  agreement  to  the  attention  of  the  court,  nor  to 
counsel  on  the  other  side,  nor  ask  for  delay  or  a  continuance  on 
the  ground  of  surprise,  as  he  might  and  should  have  done. 
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It  does  Dot  appear  what  became  of  the  subpoenas  for  witneaaea 
mailed  b;  Hendereon  to  Salt  Bock,  nor  why  defendant  did  not 
get  them  out  of  the  post  office  and  serve  them,  if  mailed  in  time, 
except  that  they  were  addressed  to  his  son  and  not  to  him, 
though  in  hifi  care,  and  that  he  had  intrueted  the  matter  to  the 
Bon.  If  the  envelope  enclosing  the  subpcenas  had  been  produced, 
may  it  not  have  appeared  that  they  also  did  not  leave  Hunting- 
ton until  the  day  after  the  trial  ?  All  these  matters  should  have 
been  clearly  explained. 

We  do  not  think  defendant  made  out  a  case  entitling  him  to  a 
new  trial.  He  may  not  himself  have  been  at  fault,  hut  his  at- 
torney we  think  was,  in  the  particulars  indicated,  and  the  negli- 
gence of  his  attorney  binds  him.  He  should  have  brought  his 
alleged  agreement  to  the  attention  of  the  court  before  trial,  and 
moved  a  continuance,  and  should  not  have  gone  to  trial  in  the 
absence  of  his  client. 

We  cannot  see,  therefore,  that  there  was  any  abuse  of  the 
sound  discretion  of  the  court  below  in  denying  the  defendant's 
motion.  Neither  Simphins  v.  White,  43  W.  Ya.  300,  nor  our 
more  recent  case  of  Vamey  &  Evans  v.  Lumber  Co.,  64  W.  Va. 
417,  are  applicable.  If  his  counsel  had  moved  for  a  continuance 
the  court  with  or  without  the  consent  of  opposing  counsel 
might  have  ruled  in  his  favor,  and  he  had  no  right  to  take  the 
chances  of  a  trial  and  afterwards  when  he  lost,  attempt  to  cor- 
rect his  error.  Good  practice  will  not  permit  such  neglect. 
Soutkall  V.  Exchange  Bank,  12  Grat.  313 ;  Oordon  v.  Harvey, 
i  Call  450.  "Mistake  of  judgment,  or  want  of  attention  or 
capacity  of  couneel,  afford  no  just  or  proper  grounds  for  grant- 
ing a  motion  to  re-open  a  case."  Smith  v.  Parkersburg  Co- 
operative Ass'n,  48  W.  Va.  232. 

The  judgment  below  is  therefore  affirmed. 

Afiirmed. 
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CHARLESTON. 

Weight  u.  Bidqelt. 

Decided  March  39,  1910. 

1.  Malicious  Proskcctios — Sufflnienc]/  of  Declaration — Allegation 

of  Malice. 

Ab  malice  la  an  essential  element  ot  as  action  for  malicious 
prosecution,  lack  of  an  averment  thereof  in  tbje  declaration  can- 
not be  dleregarded  on  demurrer,  under  tlie  statute  ot  jeofails, 
and  is  fatal. 

2.  Pleasing — Defects — Cure  6y  Terdict. 

Such  a'  defect  in  a  declaration  Is  not  cured  by  verdict,  when 
a  demurrer  to  the  declaration  has  been  interposed  and  over- 
ruled. 

3.  Apfe.il  and  Kbbor— Record — necessity  for  BM  of  Expectiona  or 

AsHgnmenla  of  Error. 

To  be  available  tn  the  appellate  court,  erroneous  rulings  of 
the  trial  court,  respecting  admission  an&  exclusion  of  evidence, 
must  be,  not  only  saved  upon  the  record,  but  Hpeclflcally  pointed 
out  by  special  bills  of  exception  or  assignments  of  error  tn  the 
petition  or  brief.  The  Court  will  not  search  the  stenographic 
report  of  the  evidence  for  them. 

Error  to  Circuit  Court,  Cabell  Connty. 

Action  by  Thomas  S.  Wright  against  John  F.  Eidgely.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Reversed  and  Rematided. 

Oeo.  I.  Neal  and  Jean  F.  Smith,  for  plaintiff  in  error. 
labell  &  Perry,  for  defendant  in  error. 

POFFENBAEOER,  JdDOE  : 

On  a  declaration  in  trespass  on  the  case,  drawn  as  one  for 
malicious  prosecution,  Thomas  S.  Wright  recovered  a  judgment 
for  $500.00  against  John  F.  Ridgely  in  the  circuit  court  of 
Cabell  county,  of  which  the  latter  complains. 

As  the  declaration  fails  to  aver,  in  any  form,  that  the  defend- 
ant maliciously  did  the  acts  complained  of,  the  demurrer  should 
haTe  been  sustained.  Malice  and  lack  of  probable  cause  are  the 
67  w.  Va. 
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inoet  important  elements  in  aueh  an  action.  Waidron  v.  Sperry, 
53  W.  Va.  116;  Harper  v.  Harper,  49  W.  Va.  661;  Tavenner  v. 
Morehead,  41  W.  Va.  116;  Jones  t.  Finch,  84  Va.  204 ;  3f arsiffl/f 
V.  Btissard,  Gilmer  9;  Young  v.  Gregory,  3  Call.  446;  Kirtley  v. 
Oeci-,  2  Munf .  10 ;  2  Tucker's  Com.  Bk.  3,  p.  64. 

Ib  the  defect  cured  by  the  verdict?  No-  Our  statute  of 
jeofails,  applicable  here,  a  portion  of  section  3  of  chapter  134 
of  the  Code  of  1906,  Hays  no  judgment  shall  be  reversed  "for 
any  defect,  imperfection,  or  omission  in  the  pleadings,  which 
could  not  be  regarded  on  demurrer;  or  for  any  other  defect, 
imperfection  or  omission,  which  might  have  been  taken  ad- 
vantage of  on  a  demnrrer  or  answer,  but  was  not  so  taken  ad- 
vantage of."  The  defect  is  one  that  cannot  be  disregarded,  in 
obedience  to  the  mandate  as  to  the  iirst  class  of  cases.  It  must 
be  regarded  on  demurrer.  Kirtley  v.  Deck,  2  Munf.  10 ;  Young 
V.  Gregory,  3  Call.  446;  Ellis  v.  Thihnan,  3  Call.  3.  But  for 
tlie  demurrer,  interposed  and  overruled,  the  defect  might  have 
to  be  disregarded,  under  the  terms  applicable  to  the  second  class, 
Spangler  v.  Davy,  13  Grat.  381 ;  but,  in  view  of  the  demurrer, 
an  expression  of  opinion  as  to  that  would  be  obiter. 

Admission  of  improper  evidence  is  a  subject  of  complaint 
in  (he  petition  for  the  writ  of  error,  but,  as  no  instance  thereof 
is  specified  in  either  the  petition  or  the  brief,' we  are  excused 
from  any  inquirj-  as  to  the  propriety  of  rulings,  pertaining  to 
the  admission  of  evidence.  Kay  v.  Olade  Creek  d-c.  Co.,  47 
W.  Va.  467. 

For  the  error  noted,  the  judgment  will  be  reversed,  the  ver- 
dict set  aside  and  the  case  remanded,  with  leave  to  the  plaintiff 
to  amend  his  declaration. 

Reversed,  and  Remanded. 
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CHARLESTON. 

Fdlton  v.  Ramsey  et  ah. 
Decided  March  S9,  1910. 

1.  Appearakcb — Service  of  Procesa — Waiver  of  Defects. 

Tbough  an  appearance  In  a  cause,  Tor  any  purpose  other  than 
to  take  advantage  of  defective  execution,  or  non-execution,  or 
procees,  coneitutes  a  waiver  ot  de^cts  In  the  service  of  process, 
the  purpose  of  such  appearance  must  bear  some  Bubstantlat  re- 
lation to  the  cause.  In  other  words,  It  must  be  a  purpose  with- 
in the  cause,  not  merely  collateral  thereto, 

2.  Same — General  Appearance. 

A  mere  inquliy,  ae  to  whether  a  continuance  can  be  taken, 
without  waiver  of  service,  or  offer  to  move  for  a  continuance, 
.  provided  It  can  be  done  without  such  waiver,  does  not  amount 
to  a  general  appearance. 

3.  Same. 

A  general  appearance  must  be  express  or  arise  by  Implication 
from  the  deefndant's  seeking,  taking  or  agreeing  to  some  step 
or  proceeding:  in  the  cause,  beneficial  to  himself  or  detrimental 
to  the  plaintiff,  other  than  one  contesting  the  jurisdiction  only. 

Appeal  from  Circuit  Court,  Sraxton  County. 

Action  by  Elwood  D.  Fulton  against  Joseph  Ramsey,  Jr., 
and  others.    Judgment  for  defendants,  and  plaintiff  appeals. 

Affirmed. 

W.  E.  Raymond,  for  appellant. 

Morrison  £  Rider,  Laim-ence   Greer,  Appleton  D.   Palmer, 
Benj,  A.  Etckm-ond,  and  F.  C.  Nicodemus,  Jr.,  for  appellees. 

POFFENBARQEH,  JCDGE : 

The  sole  question  in  this  cause,  namely,  whether  Joseph 
Ramsey,  Jr.,  George  J.  Gould  and  William  E.  Guy,  non-resident 
defendants,  proceeded  against  by  order  of  publication,  appeared 
herein,  in  the  court  below,  by  attorneys,  so  as  to  enable  that 
court  to  render  a  personal  decree  against  them,  grows  out  of  the 
operations  of  what  is  styled  in  an  agreement,  and  popularly 
Imown,  as  "The  Little  Kanawha  Syndicate,"  which  agree- 
67  w.  va. 
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ment  is  dated  I>ec.  2,  1901,  and  was  signed  by  said  Ramsey, 
Oould,  Guy  and  others. 

That  syndicate  seems  to  have  been  formed  for  the  purpose  of 
purchasing  the  Little  Kanawha  Railroad,  large  areas  of  coal 
lands  and  other  properties  in  this  state,  and  extending  said 
railroad  eastward  to  Elkins,  for  connection  with  the  West  Vir- 
ginia Central  Railroad,  owned  by  Mr.  Gould  and  his  associates, 
and  westward  bo  as  to  connect  with  the  Wabash  Railroad,  also 
owned  by  them;  all  with  the  view  of  giving  said  last  mentioned 
road  an  outlet  to  the  Atlantic  seaboard,  developing  the  coal 
and  timber  lands  along  the  connecting  lines,  and  securing  traffic 
for  said  railroad  properties. 

By  the  terms  of  that  contract,  Ramsey,  Gould  and  Guy  were 
made  syndicate  managers,  with  power  to  take  the  title  t-o  all 
syndicate  property  in  their  names  and  make  binding  contracts 
concerning  the  same,  all  other  parties  thereto  being  mere  sub- 
scribers, without  power  of  management  or  control. 
'  In  anticipation  of  the  launching  of  this  enterprise,  Mr. 
Edward  D.  Pulton  had  acquired  an  option  on  the  Little 
Kanawha  Hailroad  as  welt  as  the  title  to,  and  options  upon, 
large  areas  of  coal  and  coal  lands  and  other  property  in  the 
counties  of  Braxton,  Gilmer  and  Lewis.  Under  certain  agree- 
ments, and  with  intent  to  dispose  of  the  same  to  the  syndi- 
cate, he  assigned  the  option  on  the  railroad,  at  the  option 
price,  and  assigned  his  coal  and  coal  land  options  and  conveyed 
his  coal  and  coal  lands,  at  certain  prices,  named  in  the  assign- 
ments and  deeds,  to  the  St.  Louis  Union  Trust  Company,  to 
hold  as  trustee  for  the  syndicate.  For  some  reason,  the  syndi- 
cate concluded  to  abandon  its  plan  and  sell  all  its  property. 
Accordingly,  it  failed  to  carry  out  its  contemplated  arrange- 
ments with  Fulton,  and  he  brought  this  suit,  in  the  circuit 
court  of  Braxton  county,  to  compel  specific  performance  of  his 
alleged  contract  with  the  syndicate,  claiming  the  right  to  com- 
pel its  managers  to  accept  a  conveyance  of  17,356.19  acres  of 
land  and  a  large  purchase  money  liability  in  his  favor.  An 
attachment  was  sued  out  on  the  ground  of  non-residence  of  the 
defendants  and  levied  on  the  land,  so  conveyed  to  the  St.  Louis 
Union  Trust  Company. 

On  the  first  day  of  December,  1908,  the  following  order,  relied 
upon  by  Fulton  as  showing  a  general  appearuice  was  entered : 
67  w.  Vb. 
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"This  day  R.  W.  McMicliael  and  John  B.  Morrison  attorneya 
practicing  in  this  court,  appeared  and  asked  the  court  to  permit 
them  to  appear  specially  for  Joseph  Ramsey,  Jr.,  George  J_. 
tiotild  and  William  E.  Guy,  as  managers  of  the  Little  Kanawha 
Syndicate,  and  ask  a  continuance  of  this  cauBe  for  thirty  or 
sixty  days  to  enable  them  to  prepare  their  defense,  or  to  de- 
termine whether  they  would  desire  to  appear  generally,  and 
stating  that  they  did  not  desire  to  appear  generally  for  said 
parties  at  this  time,  but  that  they  desired  to  move  tlie  court  to 
continue  the  cause  without  appearance  other  than  specially  for 
the  purposes  of  the  continuance.  The  plaintiff,  by  his  counsel, 
resisted  the  said  motion  to  continue  the  hearing,  and  thereupon 
said  counsel  for  said  defendants,  Ramsey,  Gould  and  Guy,  an- 
nounced that  it  was  their  desire  to  withdraw  and  not  appear  to 
the  case,  and  thereupon  counsel  for  plaintiff,  and  while  said 
counsel  for  defendants  were  present,  asked  that  the  cause  be 
submitted  for  hearing  and  accordingly  the  said  cause  was  sub- 
mitted for  hearing." 

On  the  next  day,  a  decree  was  entered,  reciting  service  of 
process  upon  certain  defendants  and  orders  of  publication  as 
to  Ramsey,  Gould,  Guy  and  others,  non-residents,  and  the 
^frder  of  attachment  and  orders  of  publication  thereon.  By 
it,  the  amount  of  the  plaintiffs  claim  and  the  lands  and  other 
property  were  ascertained  and  it  was  ordered  that,  unless  Ram- 
sey, Gould  and  Guy,  or  some  one  for  them,  should  pay  the 
plaintiff  the  sum,  $367,266.18,  within  sixty  days,  a  special 
commissioner,  appointed  for  the  purpose,  should  sell  all  of 
the  attached  coal  and  coal  lands,  or  enough  thereof  to  pay 
said  debt,  interest  and  cost.  This  was  not  a  personal  decree. 
On  the  18th  day  of  March,  1909,  the  plaintiff  again  appeared 
and  filed  a  deed,  executed  by  himself  and  his  wife,  conveying 
the  lands  in  question  to  the  St.  Louis  Tlnion  Trust  Company,. 
as  and  for  a  tender  of  conveyance  to  the  Little  Kanawha  Syndi- 
cate and  its  managers,  and,  deeming  the  order  entered  on  the  ' 
first  day  of  December,  1908.  sufficient  to  established  submission 
of  Ramsey,  Gould  and  Guy  to  the  jurisdiction  of  the  court, 
by  appearance,  he  asked  a  personal  decree  against  them  for 
the  sum  of  $371,923.86,  the  amoimt  formerly  ascertained  and 
interest  thereon,  and  the  court  entered  it.  On  the  18th  day 
of  May,  1909,  said  defendants  filed  a  petition,  praying  vaca- 
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tion  of  this  decree,  as  one  CDtered  upon  a  bill  taken  for  con- 
fessed, which  petition  was  accompanied  by  affidavits,  showing 
that  McMichael  and  Morrison  had  never  been  authorized  to 
enter  a  general  appearance  for  them  and  that  eaid  attorneys 
had  had  no  intention  of  doing  so.  On  reconsideration  of  tlie 
order  of  Dec,  1,  1908,  the  court  set  aside  said  decree  of 
March  18,  1909,  and,  from  this  decree,  Fulton  has  appealed. 

So  plea,  demurrer  or  answer  having  been  filed,  nor  any 
resitanee  made  by  the  defendants  to  the  entry  of  the  decree, 
nor  any  facts  introduced  by  them,  not  alleged  in  the  bill,  the 
decree  of  March  18,  1909,  was,  in  fact  and  law,  as  well  as  by 
profession,  a  decree  upon  the  bill  taken  for  confessed,  if  there 
was  an  appearance;  and  the  court  could  correct  any  error  in 
it,  upon  motion,  under  section  5  of  chapter  134  of  the  Code 
of  1906,  notwiiJistanding  the  expiration  of  the  term  at  which 
it. had  been  entered.  Watson  v.  Wigginton.,  28  W.  Va.  633; 
Steenrod  v.  RaUroad  Co.,  25  W.  Ya.  133;  Bock  v.  Bock,  24 
W.  Va.  586;  Hunter  v.  Kennedy.  20  W.  Va.  343. 

This  being  true,  tlie  inquiries  are  whether  there  was  an  ap- 
pearance, in  the  cause,  not  merely  in  the  court,  for  any  purpose, 
and,  if  so,  a  general  appearance,  or  one  that  must  be  deemed 
and  regarded  as  a  general  appearance,  notwithstanding  th^ 
expressed  desire  that  it  be  treated  and  held  to  be  special,  or  one 
for  a  certain  limited  purpose  and  no  other,  and,  if  an  appear- 
ance in  the  cause,  whether  it  bound  the  defendants.  Tlie  peti- 
tion sought  vacation  of  the  decree  upon  the  following  grounds: 
(1)  That  the  order  entered  on  Dec.  1,  1908,  does  not  show 
a  general  appearance;  and  (3)  that  the  attorneys  McMichael 
and  Morrison  had  no  authority  to  enter  such  an  appearance. 
It  is  accompanied  by  affidavits,  showing  not  only  want  of 
authority  in  the  attorneys  to  enter  the  appearance,  but  also 
the  details  of  the  transaction  of  Deo.  1.  1908,  substantially 
recorded  in  the  order.  Counter  affidavits  were  filed  by  the 
plaintiff,  somewhat  variant  as  to  these  details,  from  the  state- 
ments in  the  affidavits,  filed  by  the  defendant. 

Under  tlie  impi-ession  that  a  false  recital  of  appearance  can 
be  reached  only  by  bill  in  equity  or  a  similar  proceeding,  the 
court  below  disregarded  the  affidavits  and  dealt  only  with  in- 
terpretation of  the  order,  reaching  the  conclusion  that  it  did 
not  show  an  appearance  in  the  cause.     Ap  we  concur  in  that 
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concluajon,  we  deem  it  imneceaaary  to  enter  Tipon  any  inquiry 
as  lo  whether  the  afBdayits,  Id  so  far  a^  they  shonr  details  of 
the  transaction  of  Dec.  1,  1908,  not  entered  upon  the  record, 
might  have  been  considered.  If  the  recitals  of  the  order  can 
be  contradicted  or  added  to,  we  suggest,  but  do  not-  decide, 
that  a  motion,  under  section  1  of  chapter  134  of  the  Code  of 
1906,  might  be  as  available  as  a  bill  in  equity.  If  such  an 
error  is  one  of  fact,  correction  thereof  is  within  the  letter  and 
spirit  of  said  section,  and  the  remedy  there  given  has  been 
successfully  invoked  and  suggested,  under  somewhat  similar 
circumstances.  Carlon's  Adm'r  v.  Euffner,  13  "W.  Va.  297; 
Wait  T.  Broohover,  35  W.  Va.  383;  Lumber  Co.  v.  Lance  & 
Co.,  50  W.  Va.  636;  Gunn  T.  Twrn^'s  Adm'r,  21  Grat.  382; 
4'Min.  Ins.  848;  9  Tuck.  Com.  323;  Powell  App.  Pro.,  section 
116. 

We  think  the  order  was  nothing  more  than  an  inquiry,  ad- 
dressed to  the  court,  for  information  as  to  what  could  be  done 
by  way  of  obtaining  a  postponement  of  action  in  the  cause, 
without  submitting  to  the  jurisdiction  of  the  court  for  all 
purposes,  or  a  conditional,  not  an  absolute  and  unqualified, 
motion  for  a.  continuance.  The  motion,  as  recorded,  if  it  can 
be  regarded  as  a  motion,  signified  a  desire  for  a  continuance, 
if  it  could  be  had  without  a  waiver  of  service  of  process  upon 
the  defendants,  but  distinctly  declared  unwillingness  to  ask 
or  take  a  continuance,  if  it  involved  such  a  waiver.  It  does 
not  say  in  express  terms  that  a  motion  to  continue  was  made. 
On  the  contrary,  it  says  McMichael  and  Morrison  asked  the 
court  to  permit  them  to  appear  specially  for  their  clients  and 
ask  a  continuance,  to  enable  them  to  determine  whether  they 
would  desire  to  appear  generally,  and  stated  that  they  did 
not  desire  to  appear  generally  at  that  time.  It  then  says 
counsel  for  plaintiff  resisted  "said  motion  to  continue."  That 
means  the  motion  or  request  made.  It  was  not  in  terms  a 
motion,  and,  read  in  the  light  of  the  protest,  submitted  along 
with  it,  it  cannot  be  regarded  as  anything  more,  in  substance 
and  effect  than  an  offer  to  move  for  a  continuance,  if  it  could 
be  done  without  waiving  process,  accompanied  by  a  declaration 
of  intent  not  to  move  at  all,  if  such  action  involved  waiver, 
and  an  immediate  declaration  of  determination  not  to  say  or 
do  anything  more,  after  having  been  informed  that  a  motion 
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for  a  continuance,  so  made  and  described  upon  the  record, 
would  be  in  law  a  submiBsion  to  the  juriBdiction  of  the  court. 
We  apprehend  no  dissent  from  the  proposition  that  the  estab- 
lishment of  the  jurisdiction  of  a  court,  whether  over  the  person 
or  the  subject  matter,  must  be  aflfirmatively  shown  by  the 
record.  Bryant  v.  Groves.  42  W.  Va.,  587,  600.  Something 
must  be  done  to  confer  it.  Jurisdiction  of  the  person  may  be 
acquired  by  implication  arising  out  of  some  act  done,  or  by 
djrecti  and  positive  acknowledgment  thereof;  but,  in  either 
event,  it  should  clearly  appear.  It  ought  to  be  reasonably  free 
from  uncertainty  and  doubt.  A  favorite  statement  of  the 
rule,  respecting  the  acquisition  of  jurisdiction  by  implication 
or  waiver,  is  this :  "By.  appearance  to  the  action  in  any  case, 
for  any  other  purpose  than  to  take  advantage  of  the  defective 
execution,  or  non -execution,  of  process,  a  defendant  places 
himself  precisely  in  the  situation  in  which  he  would  be,  if  pro- 
cess were  executed  iipon  him,  and  lie  thereby  waives  all  objec- 
tion to  the  defective  execution  or  non-execution  of  process  upon 
him."  State  V.  Coal  Co.,  49  W.  Va.  143.  Lumber  Co.  v.  Lance,  ■ 
50  W.  Va.  640;  Laijne  v  Railroad  Co.,  35  W.  Va.  438;  Blanlen- 
skip  v.  Railimj/  Co.,  43  W.  Va,  135;  Mdkany  v.  Kephart,  15 
W.  Va.  609 ;  Bank  v.  Bank,  3  W.  Va.  386.  This  is  a  declara- 
tion of  a  general  principle,  to  be  read  in  the  light  of  the  facts 
and  circumstances  under  which  it  is  applied,  in  seeking  its  true 
meaning.  Some  attention  must  also  be  paid  to  it«  terms.  It 
must  be  an  appearance  for  a  purpose  in  the  cause,  not  one 
merely  collateral  to  it.  In  this  state,  litigants  have  put  them- 
selves within  this  rule,  for  the  most  part,  by  asking  or  accept- 
ing some  sort  of  relief  in  the  cause,  consistent  with  the  hypotlie- 
.  sis  of  a  submission  and  inconsistent  with. any  other  view,  such 
as  a  continuance.  \o  instance  can  be  found  in  which  a  party 
has  been  held  to  have  impliedly  bound  himself  to  submission, 
without  having  asked  or  received  some  relief  in  the  cause  or 
participated  in  some  step  taken  therein.  Mere  presence  in  the 
court  room,  when  the  ease  is  called,  or  examination  of  the 
papers  in  it,  filed  in  the  clerk's  office,  is  not  enough.  Xor 
could  a  conversation,  with  plaintiff's  counsel  or  the  judge  of 
the  court,  about  the  case  be  regarded  as  an  appearance.  No 
decision  goes  that  far.  Under  this  text  in  3  Cyc.  504:  "Any 
action  on  the  part  of  defendant,  except  to  object  to  the  juria- 
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diction,  which  recognizes  the  case  as  in  court,  will  amount  to 
&  genera)  appearance,"  a  long  list  of  decisions  is  cited,  but, 
in  every  one  of  them,  something  was  done  in  the  cause, — 60me 
affirmative  act  was  done  to  delay,  speed  or  defend  the  cause. 
In  every  instance  the  conduct,  deemed  a  waiver,  amounted  to 
more  than  a  mere  inquiry  or  conversation  about  it.  The  teat, 
according  to  a  late  decision  of  the  federal  supreme  court,  Mer- 
chant's Heat  &  Light  Co.  v.  Clow  &  Som,  204  U.  S.  286,  is 
whether  the  defendant  became  an  actor  in  the  cause.  The 
instances  of  the  assumption  of  the  role  of  actor  in  a  suit,  dis- 
closed by  the  federal  decisions,  are  such  as  the  taking  of  a 
continuance;  filing  a  demurrer  to  plaintiff's  pleadings,  without 
limiting  it  to  the  question  of  jurisdiction;  filing  a  plea' of  inter- 
vention; pleading  to  issue  or  to  the  merits  in  the  first  instance; 
or  filing  sets-off,  counter-claims  or  notices  of  recoupment  Broad 
as  is  this  doctrine  of  waiver,  it  does  not  cover  all  acts  done 
by  a  defendant.  He  may  talk  even  to  the  court  about  the 
merits  of  tlie  cause  without  subjecting  himself  to  it.  In  Citi- 
zens Sariitg  cfc  Trust  Co.  v.  Railroad  Co.,  205  V.  S.  46,  argu- 
ment upon  the  merits  of  the  cause  was  indulged  in,  at  the 
hearing  upon  the  sufficiency  of  the  pleas  to  the  jurisdiction, 
and  this  was  relied  upon  as  constituting  a  general  appearance; 
but  Mr.  Justice  Harlan,  speaking  for  the  Court,  said :  "This 
is  too  harsh  an  interpretation  of  what  occurred  in  the  court 
below.  There  was  no  motion  for  the  dismissal  of  the  bill  for 
want  of  equity.  The  discussion  of  the  merits  was  permitted 
or  invited  by  the  court  in  order  that  it  might  he  informed  on 
that  question  in  the  event  it  concluded  to  consider  the  merits 
along  with  the  question  of  the  sufEdencv  of  the  pleas  to  the 
jurisdiction.  We  are  satisfied  that  the  defendants  did  not  intend 
to  waive  the  benefit  of  their  qualified  appearance  at  the  time 
of  filing  the  pleas  to  the  jurisdiction."  In  Pen-dhton,  v.  Russell, 
144  U.  S.  640,  a  receiver  of  a  dissolved  life  insurance  company 
appeared  in  the  Supreme  Court  of  the  United  States  and  prose- 
cuted a  writ  of  error  to  obtain  a  release  of  property,  pledged 
to  indemnify  the  sureties  in  a  supersedeas  bond,  given  upon  a 
writ  of  error  to  a  judgment  against  the  company.  That  judg- 
ment was  reversed  and  the  case  remanded  to  the  circuit  court, 
where,  without  summoning  the  receiver  and  without  any  ap- 
pearance by  him,  another  judgment  was  recovered  in  the  action, 
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vhich  nas  Sled  as  a  claim  against  the  assets  of  the  company  in 
the  hands  of  the  receiver  and  disallowed,  on  the  ground  that  the 
court  which  rendered  it  had  no  jurisdiction  of  the  receiver. 
From  this  judgment  of  disallowance,  an  appeal  was  taken  to 
the  Supreme  Court  of  the  United  States,  and  it  was  there 
held  that  the  prosecution  of  the  writ  of  error  by  the  receiver 
and  the  remanding  of  the  case,  at  his  instance,  did  not  give 
the  court  below  jurisdiction  OTer  him,  and  that  the  judgment 
did  not  bind  the  assets  in  his  hands.  In  Fairbanlc  &  Co.  \. 
CitKitifMti  d-c.  Ry.  Co.,  54  Fed.  Bep.  420,  the  court  held  as 
follows :  "Where  a  defendant  appears  specially  for  the  purpose 
of  moving  to  qaash  the  return  on  the  summons,  the  fact  that, 
in  sucli  motion,  it  also  praya  judgment  whether  it  should  be 
compelled  to  plead,  for  the  reason  that  it  is  a  non-resident 
corporation,  does  not  constitute  a  waiver  of  the  objection  to  the 
•»  service."  t  These  precedents  amply  sustain  the  view  that  aome- 
Bthing  substantially  beneficial  to  the  defendant  or  detrimental  to 
the  plaintiiT,  relating  to  or  affecting  the  progress  of  the  cause, 
asked,  done  or  accepted  by  the  former,  is  essential  to  the  estab- 
lishment of  a  waiver  of  process  or  service  thereof.  There  must 
be  something  more  than  a  mere  pretext  for  the  claim  of  juris- 
diction over  him.^  He  must  either  enter  an  appearance,  ask 
some  relief  in  the  cause,  accept  some  benefit  as  a  step  therein 
or  do  something  from  which  the  necessary  implication  o£  sub- 
mifision  to  the  jurisdiction  of  the  court  over  his  person  arises. 
"The  principle  to  be  extracted  from  the  decisions  on  the  subject 
as  to  when  a  special  appearance  is  converted  into  a  general 
one,  is,  that  where  the  defendant  appears  and  asks  some  relief 
which  can  only  be  granted  on  the  hypothesis  that  the  court 
has  jurisdiction  of  the  cause  and  the  person,  it  is  a  submission 
to  the  jurisdiction  of  the  court  as  completely  as  if  he 
had  lieen  regularly  served  with  process,  whether  such  an  ap- 
pearance, by  its  terms,  be  limited  to  a  special  purpose  or  not." 
2  Ency.  PI.  &  Pr.  625.  "The  expression  'for  any  purpose  con- 
nected with  the  cause,'  however,  is  not  to  be  taken  as  wholly 
unrestricted  in  meaning.  The  appearance  must  have  some  re- 
lation to  the  merits  of  the  controversy,  and  the  purpose  must 
be  to  invoke  some  action  on  the  part  of  the  court  having  direct 
bearing  in  some  way  upon  the  question  of  the  judgment  or 
decree  proper  to  be  entered."    Bank  v,  Knox,  133  la.  443,  446. 
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The  general  principle,  upon  which  we  rely,  was  applied  hy  the 
supreme  court  of  MaBsachusetts  in  Lowne  v.  Castle,  198  Maes, 
82,  under  circumstances  even  more  unfavorable  to  the  defend- 
ant than  those  presented  here.  The  non-reaident  defendant  in 
that  case,  within  ten  days  after  the  return  day  of  the  writ,  ap- 
plied to  tiie  court  for  an  extension  of  the  time  within  which  he 
could  appear,  in  order  that  he  might  decide  nhether  to  waive 
the  lack  of  proper  service  and  voluntarily  appear,  or  to  insist 
upon  his  rights  as  a  non-resident,  and  the  court  allowed  such 
exteasion.  After  the  expiration  of  the  ten  days,  but  within  the 
period  of  the  extension  allowed,  he  moved  to  dismiss  the  action, 
stating  in  his  motion  that  he  appeared  only  for  the  purpose  of 
moving  a  diemiseal,  and  the  motion  was  sustained.  The  ap- 
pellate court  held  it  to  be  within  the  inherent  power  of  tlie 
trial  court  to  grant  such  an  ertension,  without  prejudice  to  the 
right  to  except  to  the  jurisdiction,  and  affirmed  the  judgment 
of  dismissal.  In  delivering  the  opinion  of  the  court,  Hammond, 
Judge,  said :  "It  is  to  be  home  in  mind  that  this  is  not  a  case 
where  a  defendant,  upon  whom  process  has  been  duly  served 
and  who  therefore  is  within  the  jurisdiction  of  the  court  and 
liable  to  default  if  he  does  not  seasonably  appear,  asks  for  delay. 
It  is  a  case  where  a  non-resident  defendant  who  for  lack  of 
service  upon  him  is  not  within  the  jurisdiction  and  cannot  be 
brought  within  it,  fearing  lest  the  court  may  regard  the  service 
sufficient  and  default  him,  comes  into, court  and  says  In  sub- 
stance that  he  is  in  doubt  whether  to  waive,  proper  service  and 
voluntarily  appear,  or  to  insist  upon  his  rights  as  a  nonresident, 
and  ask  for  time  to  decide.  Certainly  it  is  a  part  of  the  inherent 
power  in  a  court  to  set  a  time  within  which  the  non-resident 
must  make  up  his  mind  and  act  accordingly.  And  that  was 
all  the  court  did.  The  motions  for  dismissal  were  properly 
before  the  court."  Against  tliis  express  decision  of  a  reputable 
and  able  court,  under  a  state  of  facts  less  favorable  to  tlie 
defendant  than  those  presented  here,  and  other  decisions,  show- 
ing that  something  substantial  must  be  asked  or  done  by  the 
defendant,  relating  to  or  affecting  the  merits  of  the  cause,  we 
have  nothing  but  a  generalization,  founded  upon,  and,  there- 
fore, to  be  interpreted  by,  facts,  falling  far  short  of  those  dis- 
closed here,  for  the  ."jroposition  that  a  mere  offer  by  a  defendant 
to  move  for  a  contiLuance,  provided  it  can  be  done  without  a 
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waiver  of  service,  accompanied  by  liis  declaration  of  iatentlon 
not  to  appear  generally  nor  to  ask  or  take  each  continuance,  if 
it  involved  such  waiver,  and  sigiiification  of  his  desire  and 
determination  to  withdraw  the  request,  for  nothing  but  a  request 
had  been  made,  on  being  informed  that  bucIi  a  motion  would 
be  a  general  appearance,  is  bound  thereby.  We  feel  amply  justi- 
fied, upon  authority,  as  well  as  upon  reason  and  principle,  in 
withholding  our  assent  to  it,  and  saying  such  action  did  not 
constitute  a  general  appearance.  If  we  could  notice  the  fact, 
shown  by  tha  affidavits,  bat  not  by  the  order,  that  the  court, 
with  the  assent  of  counsel  for  the  plaintiff  agreed  to  take  the 
request  under  advisement  until  the  next  morning,  it  would  not 
alter  our  conclusion.  That  did  not  make  it  a, motion  for  a 
continuance,  nor  constitute  a  continuance.  It  was  only  an  agree- 
ment to  further  consider  the  conditional  offer  to  move  for  a  con- 
tinuance. 

In  view  of  this  conclusion,  power  to  inquire  whether  Mc- 
Michael  and  Morrison  had  authority  to  enter  a  general  appear- 
ance, and  whether  the  decree  could  be  avoided  for  lack  thereof, 
by  motion  or  otherwise,  becomes  an  immaterial  question,  and 
we  refrain  from  discussion  thereof. 

Perceiving  no  error  in  the  decree  appealed  from,  we  aflSrm 
it. 

Affirmed. 

Brannon,  JuDGfij  (dissenting): 

The  plain  real  construction  of  the  record  is,  that  Ramsey, 
Gould  and  Guy  asked  a  continuance,  and  thus  appeared:  but 
say  that  this  is  going  too  far.  Then,  we  can  say  by  the  very 
letter  of  the  record  that  they  "appeared  and  asked  tlie  court 
to  permit  them  to  appear  specially  and  ask  a  continuance  of 
this  cause  for  thirty  or  sixty  days  to  enable  them  to  prepare 
their  defense,  or  to  determine  whether  they  would  desire  to 
appear  generally,  and  stating  that  they  did  not  desire  to  appear 
generally  for  said  parties  at  this  time,  but  that  they  desired 
to  move  the  court  to  continue  the  cause  without  appearance 
other  than  specially  for  the  purposes  of  the  continuance".  An- 
other part  of  the  record  says,  that  one  of'^heir  counsel  "pro- 
ceedetl  (o  argue  at  some  length  the  right,  to  such  continuance 
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and  appearance,  and  did  move  the  court  for  leave  to  so  appear 
specially  and  continue  the  case."  When  counsel  for  tlioee 
parties  argued  for  right  to  make  such  special  appearance,  the 
plaintiff  resist«d  any  continuance  and  aaked  that  the  case  be 
BQbmltted  for  decree,  and  counsel  for  Ramsey,  Gould  and  Guy 
then  asked  time  "until  next  morning  to  determine  what  course 
they  -would  pursue,  the  court  not  having  acted  upon  the  motion 
aforesaid;  and  counsel  for  plaintiff  assented  to  said  request, 
the  court  saying  nothing,  but  tacitly  aBsenting  thereto;  and 
later  on  the  same  day,  within  about  half  an  hour,  and  before 
the  court  had  taken  any  action,  said  Morrison,  of  counsel  for 
said  defendants,  returned  into  court,  and  stated  that  they 
desire  to  withdraw  and  not  appear  in  the  case",  and  in  the 
presence  of  Morrison  the  plaintiff  submitted  the  case  for  decree. 
What  is  this  in  plain  intent  but  a  motion  to  continue  ?  It  was 
either  an  appearance  or  not  one;  and  if  any  appearance,  what 
but  a  motion  for  continuance?  But  say  that  is  going  too  far. 
Then  it  was  a  motion,  not  denying  jurisdiction,  but  recognizing 
a  case  in  court,  and  asking  relief ;  that  is,  asking  from  the  court 
an  order  in  the  case  giving  leave  to  appear  specially;  and  if 
such  order  be  made,  then  to  ask  actual  continuance.  If  leave  had 
been  granted,  and  a  continuance  had  for  sixty  days,  it  would 
have  been  a  general  appearance.  What  difference  that  leave 
was  not  given?  They  moved  for  an  order  in  the  case,  not 
denying  the  presence  of  a  case  or  the  jurisdiction  or  its  power 
to  make  orders  and  decrees,  but  admitting  that  power.  T  will 
not  argue  in  my  own  language  that  this  is  an  appearance  justi- 
fying a  decree,  but  will  cite  authorities  to  sustain  this  position. 

"If  a  party  appear  in  a  suit  for  any  purpose  other  than  to 
object  to  the  legality  of  process  or  its  service,  it  is  a  general, 
not  a  special,  appearance,  and  dispenses  with  service  of  process". 
Frank  v.  Zeigler,  46  W.  Ya.  614. 

"Procuring  or  Consenting  to  a  Continuance. — Procuring  a 
continuance  of  a  cause  operates  a  general  appearance;  and  like- 
wise an  application  by  motion,  or  otherwise,  for  a  continuance, 
is  a  general  appearance".  2  Ency.  PI.  &  Prac.  633 ;  Layne  v. 
Railroad  Co.,  35  W.  Va.  438. 

"An  appearance  by  attorney,  so  as  to  secure  an  extension  of 

the  time  to  plead  or  answer,  is  a  general  appearance,  and  de- 
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fendants  cannot  thereafter  have  their  appearance  taken  as 
special  to  plead  to  the  juriBdiction".  Briggs  v.  Stroud,  58  Fed. 
Eep.  717. 

"A  defendant  is  also  considered  to  have  made  a  general  ap- 
pearance when  he  applies  for  or  obtains  leave  to  answer,  or 
ivhen  he  applies  for  or  obtains  an  extension  of  time  to  answer". 
Cyc.  507. 

"The  appearance  by  a  party  who  aaks  a  postponement  until 
his  attorney  could  arrive  is  a  general  appearance,  although 
the  attorney,  when  he  arrives,  moves  to  quash  the  service  as 
insufficient".    Epps  v.  Sashy,  43  Ark.  545. 

Justice  Brewer  said  that  the  mere  fact  that  a  party  pro- 
claims or  declares  that  his  appearance  is  special  does  not  make 
it  80  or  convert  what  in  law  is  a  general  appearance  into  a 
special  appearance.  Burdett  v.  Corgan,  26  Kan.  102.  Also 
Kawvalley  Life  Co.  v.  LamJce,  19  Pac.  337.  So  Grantier  v. 
Rosecrance,  37  Wis.  488.  The  nature  of  the  appearance  of  this 
case  makes  it  a  general  appearance. 

"It  is  imperative  that  a  party  must  occupy  no  ambiguous 
position.  A  party  must  either  appear  at  trial  and  abide  the 
consequences,  or  not  appear.  He  cannot  occupy  an  uncertain 
status,  partly  appearing  and  partly  not  appearing",  2  Ency, 
PI.  &  Prac.  393. 

In  the  same  volume  on  page  625  we  find  this: 

"The  principle  to  be  extracted  from  the  decisions  on  the 
subject  as  to  when  a  special  appearance  is  converted  into  a 
general  one,  is^  that  where  the  defendant  appears  and  asks  some 
relief  which  can  only  be  granted  on  the  hypothesis  that  the 
court  has  jurisdiction  of  the  cause  and  the  person,  it  is  a  sub- 
mission to  the  jurisdiction  of  the  court  as  completely  as  if  he  had 
been  regularly  served  with  process,  whether  such  an  appearance, 
by  its  terms,  be  limited  to  a  special  purpose  or  not.  Where  a  party 
appears  in  court  and  objects  by  motion  to  the  jurisdiction  of 
the  court  over  his  person,  he  must  state  specially  the  grounds 
of  objection;  by  not  so  stating  them  his  appearance  will  be 
construed  a  general  one,  although  he  moves  to  dismiss  on  that 
ground".  .Supported  by  Belknap  v,  Oharlton,  34  Pac.  B.  758, 
and  Blackburn  v.  Sweet,  38  Wis.  578.  Here  I  ask  how  could 
the  court  make  the  order  asked  bv  the  defendant  if  it  had  no 
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juriadiction,  if  there  was  no  case?  How  conld  it  do  so  except 
upon  the  hypothesis  that  the  court  had  jurisdiction  of  the 
cause  and  person  ? 

"I  think  a  defendant  may  appear  specially  to  object  to  the 
jurisdiction  of  the  court,  either  over  his  person  or  the  subject 
matter  of  the  suit,  without  waiving  hie  right  to  be  heard  on 
the  question  in  bank.  But  if,  by  motion  or  by  other  form  of 
application  to  the  court,  he  seeks  to  bring  its  power  into  action, 
except  on  the  question  of  jurisdiction,  he  will  be  deemed  to 
have  appeared  generally.  Such  application  concedes  a  caiise 
over  whicii  the  court  has  power  to  act".  Porter  v.  Chicago  etc. 
R.  Co.,  1  Neb.  15. 

"The  rule  is  this ;  If  the  defendant  does  anything,  or  takes 
any  step  in  the  case  whicli  can  be  fairly  construed  into  an  ad- 
mission that  the  case  is  properly  in  court,  he  will  be  held  to  have 
waived  not  only  defects  in  the  process,  but  the  process  itself". 
Cropaey  v,  Wiggenhorn,  3  Neb.  108.  So  in  McKUlip  v.  Harvey, 
114  S.  W-  155. 

"Acts  Recognizing  Case  as  in  Court.  In  General.  Any  action 
on  the  part  of  defendant,  except  to  object  to  the  jurisdiction, 
which  recognizes  the  case  as  in  court  will  amount  to  a  general 
appearance".    3  Cyc.  504, 

Any  action  recognizing  case  in  court  is  a  general  appearance. 
Lampley  v.  Beaver,  25  Ala.  534. 

Appearance  for  any  other  purpose  than  to  question  jurisdic- 
tion. 2  Ency.  PI.  &  Prac.  632  and  621;  Zobel  v.  Zohel,  90  Pac. 
191. 

"If  jurisdiction  is  essential  to  the  granting  of  the  relief 
sought,  the  appearance  is  general,  regardless  of  the  purpose  or 
character  of  the  appearance".  Winter  t.  Union  P.  Co.,  93  Pac. 
331. 

"In  order  to  object  to  the  jurisdiction  of  the  court,  either 
over  the  person  or  the  subject  matter,  a  special  appearance  may 
be  made,  but  if  the  appearance  is  for  any  other  purpose,  it  will 
be  considered  general.  An  application  for  a  continuance,  is 
an  appearance,  and  waives  defects  in  the  sen'ice  of  process". 
Vlmer  v.  Haitt,  4  G.  Green  (Iowa)  439,  An  apt  rule  is  this 
given  in  Lou;  v.  Slringham,  14  Wis.  p.  225, 

"If  a  party  wishes  to  insist  upon  the  objection  that  he  is  not 
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in  court,  he  must  keep  out  for  all  purposes  except  to  make 
that  objection.  Canhey  v,  Van^e,  3  Chand.  315-16;  Thayer  v. 
Dove,  8  Blackford,  56?".  Likewise  Security  Co.  v.  Boston, 
(Cal.)  58  Pac.  942.  Tlie  parties  withdrew  their  appearance. 
How  could  they,  if  there  had  been  none?  But  they  had  no 
consent  of  the  court  to  withdraw.  This  is  necessary.  U.  S. 
V.  Curry,  6  Howard  106.  After  such  withdrawal,  the  appearance 
is  not  destroyed,  but  is  still  good  for  judgment.  Eldrek  v. 
Bank,  17  Wallace  546;  Grand  v.  GUdersleave,  174  U.  S.  603; 
Creigh'ton.  v.  Kerr,  20  Wallace  p.  13. 

By  chance  I  meet  two  cases  bearing  on  tlie  subject.  In 
Yale  V.  Edgerton,  11  Minn.  271,  the  defendant  appearing 
specially  made  a  motion  to  set  aside  the  summoDs  and  later  the 
amended  summons,  etc.  These  motions  were  both  submitted 
to  the  court,  and  wliile  under  advisement,  the  time  to  answer 
being  about  to  expire,  the  defendant  obtained  an  order  extend- 
ing the  time  to  answer,  stating  that  he  appeared  specially.  The 
court  said:  "To  extend  the  time  to  answer  is  a  favor  which 
can  only  be  granted  in  an  action.  And  to  ask  a  favor,  an  ex- 
tension of  time  to  answer  on  the  merits,  is  a  submission  to  the 
jurisdiction  of  the  court.  There  is  no  protest  in  the  act  itself 
against  the  jurisdiction,  as  in  a  special  appearance  to  vacate 
the  summons". 

In  Mulhevan  v.  Press  Co.,  24  N.  J.  150,  was  a  motion  to 
dismiss  for  want  of  service  of  process,  and  later  time  was  given 
to  demur  or  plead.  The  court  held  this  grant  of  time  to  plead 
or  demur  was  not  a  general  appearance;  and  said  that  if  the 
motion  for  extension  of  time  had  been  first  made,  it  would  have 
been  an  appearance.  Remember  that  in  our  case,  there  was  no 
exception  in  any  form  to  jurisdiction  or  denial  that  there  was 
a  suit  in  court. 

Williams,  Judge,  dissents  and  concurs  in  this  opinion. 
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CHARLESTON. 

FioEEisEN  V.  Wheeling  Electrical  Company. 

Decided  March  29,  1910. 

1.  BLECTRicrn — Liabilitj/  of  Beller  of  Electricity  to  Third  Perioni 
— Person  Killed  bv  Electricity  After  Delivery  to  Buyer. 
l^e  Wheeling  Electrical  Company  sold  electricity  to  the 
Bridgeport  Electrical  Company,  to  be  used  by  the  latter  c<Hti- 
pany  In  lighting  the  streets  of  Bridgeport,  delivering  the  elec- 
tricity from  the  wire  of  the  Wheeling  company  to  the  wire  oC 
the  Bridgeport  company  at  a  point  where  the  wires  ot  the 
two  companies  met  A  wire  of  the  Bridgeport  company  convey- 
ing the  electricity  along  a  street  was  grounded,  and  killed  a 
person  with  Its  current  The  Wheeling  company  Is  not  liable 
to  an  action  Tor  tbe  death  of  Biich  person. 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  A.  G.  Fickeisen,  administrator  of  John  P.  Whitney, 
against  the  Wheeling  Electrical  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error. 

Reversed  and  Remanded  for  a  New  Trial. 

John  A.  Hoicard  and  T.  S.  Riley,  for  plaintifF  in  error. 
John  J.  Coniff  and  Geo.  Duncan,  for  defendant  in  error. 

Brannon,  Judge: 

John  P.  Wiiitney  while  walking  along  Howard  street  in  the 
city  of  Bridgeport,  Ohio,  came  in  contact  with  a  live  electric 
wire  used  for  conveying  electricity  for  lighting  the  streets, 
which  fell  from  the  crossbar  on  an  electric  light  pole,  and  said 
Whitney  was  killed  by  the  electric  current,  and  his  administra- 
tor, Algernon  G.  Fickeisen,  brought  an  action  against  the  Wheel- 
ing Electrical  Company  to  recover  damages  for  the  death  of 
Whitney,  and  recovered  n  verdict  and  judgment  for  Five  Thou- 
sand Dollars  damages,  and  the  Electrical  Company  appeals  there- 
from. 

The  Wheeling  Electrical  Company  is  a  corporation  operating 
an  electric  power  plant  in  the  city  of  Wheeling  for  the  produc- 
tion of  electricity  for  lighting  streets  and  houses.  The  Bridge- 
6T  w.  Va. 
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port  Electrical  Company  is  a  separate  and  distinct  corporation 
ttliose  works  are  located  in  the  city  of  Bridgeport,  supplying 
its  streets  and  houses  with  electricity.  The  wires  which  fell 
to  the  ground,  from  whose  current  of  electricity  Whitney  was 
killed,  belonged  to  the  Bridgeport  company.  That  company 
owned  the  poles  and  wires  supplying  Bridgeport  with  electricity. 
Xo  sale  or  lease  appears.  The  Bridgeport  company  had  a  "cut 
off"  at  the  end  of  the  bridge  for  the  purpose  of  cutting  off  the 
current  from  its  wires.  No  corporate  action  to  show  that  the 
Wheeling  company  assumed  control  of  the  works  of  the  Bridge- 
port company. 

The  ruling  question  in  this  case  is  this :  Which  of  these  two 
companies  is  liable  for  the  death  of  Whitney?  It  is  incontest- 
able, it  is  not  contested,  that  the  Wheeling  company's  contract 
was  to  sell  to  the  Bridgeport  company  electricity  to  light  the 
streets  of  Bridgeport.  Nor  is  it  contested  that  the  line  of  the 
Bridgeport  company  came  to  the  Ohio  end  of  the  bridge,  and 
the  line  of  the  Wheeling  company  came  from  the  West  Virginia 
side  of  the  river  to  the  Ohio  end  of  the  bridge,  and  there  con- 
nected with  the  wire  of  the  Bridgeport  company,  and  that  the 
one  company  held  Bridgeport  as  its  territory  and  the  other 
Wheeling,  and  that  the  contract  was  that  the  Wheeling  company 
was  to  deliver  electricity  to  the  Bridgeport  company  at  the 
Ohio  end  of  the  bridge  on  the  wires  of  the  Bridgeport  com- 
pany. That  was  the  point  of  delivery.  Thus  there  was  a  sale 
of  electricity  by  the  Wheeling  company  to  the  Bridgeport  com- 
pany. Wherein  does  the  sale  of  this  electricity  differ  from  a 
sale  of  other  commodities  or  things?  It  is  personal  property 
capable  of  sale.  Terrace  Co.  v.  San  Antonio  Co.,  82  Pac.  Rep. 
562.  When,  under  the  law  of  sales,  the  Wheeling  company 
delivered  electricity  into  the  wires  of  the  Bridgeport  company 
at  the  bridge  end  tlie  title  and  possession  of  the  Wheeling 
company  ceased  and  the  Bridgeport  company  took  title  and 
possession  then  and  there.  When  the  electricity  passed  from  the 
bridge  into  the  streets  of  Bridgeport  it  was  the  property  of  the 
Bridgeport  company.  Surely,  this  is  so,  unless,  as  the  circuit 
judge  held,  there  is  a  difference  between  this  mysterious  thing, 
electricity,  and  other  salable  things.  He  thought  that  the  cur- 
rent being  continuous  from  the  wires  of  the  one  company  to 
the  wires  of  the  other  company,  there  was  no  specific  point  of 
67  w.  Va. 
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delivery  where  we  can  eay  the  right  to  tlie  electricity  of  one 
compaiiy  ended  and  that  of  the  other  began.  But  we  must 
Mhre  apply  some  rule  or  principle,  and  why  not  the  ordinary 
law  of  Bales?  I  repeat,  that  when  that  electricity  passed  from 
the  bridge  end  into  the  streets  of  Bridgeport  it  was,  through 
every  foot  of  its  course,  the  property  of  the  Bridgeport  com- 
pany. The  Wheeling  company  lost  title,  the  Bridgeport  com- 
pany acquired  title  then  and  there.  Suppose  that  at  the  end 
of  the  bridge  the  Bridgeport  company  had  had  a  storage  battery 
for  storage  of  the  electricity,  and  that  the  Wheehng  company 
had  delivered  the  electricity  into  that  storage  battery,  and  the 
Bridgeport  company  had  taken  it  therefrom  for  lighting  the 
streets,  and  that  some  one  should  be  killed  by  the  grounding 
of  a  defective  wire  of  the  Bridgeport  company?  Would  you 
say  the  Wheeling  company  in  that  case  would  be  liable?  We 
think  not.  Though  this  mysterious  agent,  friendly,  yet  some- 
times deadly  to  man,  be  unseen  and  unseeable,  still  it  had  sub- 
stance so  far  as  to  be  measured.  A  certain  quantity  measured 
by  volts  performs,  under  the  law  of  some  of  the  states,  the 
deadly  function  of  electrocution  of  the  murderer.  It  is  capable 
of  measurement  by  the  volt.  In  this  case  it  was  delivered  in 
quantity  known  by  one  company  to  the  other.  When  it  reached 
the  point  where  the  unfortunate  Whitney  met  hia  death,  whose 
property  was  the  electricity?  So  far  as  the  human  mind  can 
realize  it  was  the  property  of  the  Bridgeport  company.  It  was 
there  as  an  active,  deadly  agent,  producing  the  death  of  Whitney, 
and  that  agent  was  the  property  and  in  the  possession  of  the 
Bridgeport  company,  because  it  was  on  its  wires.  So  far  as  we 
can  use  the  word  "possession"  as  applied  to  electricity,  (and 
we  can  so  use  the  word)  it  was  in  the  possession  of  that  com- 
pany. Suppose  one  man  sell  to  another  a  dangerous  machine, 
and  deliver  it  at  a  point,  and  afterwards  it  do  harm  .to  a  third 
party.  Who  would  say  that  the  seller  would  be  liable?  One 
who  lets  property  for  use,  like  one  who  sells  it,  is  not  responsible 
to  third  parties,  by  reason  of  a  defect  in  the  property.  Griffin  v. 
Jackson  Co.,  (Mich.)  93  Am.  St.  £.'496,  518.  The  strongest 
view  that  can  be  presented  to  the  contrary  is,  that  the  Wheel- 
ing company  had  sold  this  dangerous  agent,  knowing  that  it 
was  to  be  conveyed  over  wires,  and  that  unless  such  wires  would 
be  good  and  safe  this  agent  might  work  harm,  and  that  it  must 
67  w.  Va. 
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inspect  such  wires;  that  it  was  using  those  wires  in  performing 
its  contract  with  the  Bridgeport  company,  and  that  it  must 
see  to  the  Bafeness  of  the  instrument  of  delivery.  But  the  fautt 
of  this  argument  is  that  it  disregards  the  fact  that  delivery 
of  the  eleetricitj-  had  been  already  made,  at  the  bridge  end. 
It  did  .not  uae  the  wires  of  the  Bridgeport  company.  The  wires 
of  the  Bridgeport  company  were  not  the  vehicle  of  the  convey- 
ance of  electricity  as  still  the  property  of  the  Wheeling  company. 
As  'Well  might  we  say  that  when  the  seller  of  an  article  conveys 
it  in  liis  wagon  to  the  place  of  delivery,  and  there  transfers  it 
to  the  wagon  of  the  purchaser,  and  that  harm  is  done  by  the 
latter's  wagon  or  by  the  article  later  on,  the  seller  would  still 
be  liable  for  damages  therefrom.  Surely  a  seller  of  an  article, 
dangerous  or  nbt,  after  delivery  to  the  purchaser  is  not  liable 
to  a  third  party  for  damages  therefrom.  If  a  manufacturer  of 
electricity  sell  it  to  an  owner  of  an  automobile  to  be  used  in 
running  it,  the  seller  would  not  be  liable  to  a  third  person 
damaged  by  the  badness  of  the  storing  receptacle  or  the  auto- 
mobile. There  is  no  privity  of  contract  between  them  of  course, 
and  liability  cannot  be  predicated  on  contract  in  such  case. 
In  this  case  there  was  no  privity  of  contract  between  tlie  Wheel- 
ing company  and  Whitney.  93  Am.  St.  R.  649.  If  any  liability 
exists  in  the  case  suppbsed  or  in  this  case  it  must  be  founded 
on  tort.  TIic  person  sought  to  be  charged  must  owe  a  duty  to 
the  i)erson  seeking  to  charge  him,  else  there  is  no  actionable 
tort.  This  duty  was  owing  to  Whitney  from  the  Bridgeport 
company,  not  from  the  Wheeling  company.  The  Bridgeport 
company  sold  this  electricity  to  the  city  and  received  pay  there- 
for, and  there  was  no  relation  between  the  city  and  the  Wheel- 
ing company,  or  between  Whitney  and  that  company.  No 
matter  that  this  wire  was  in  a  public  street.  It  is  said  that 
who  so  uses  the  public  street  for  bis  gain  must  see  to  it  that  tlie 
agency  is  not  dangerous  and  that  his  instrumentality  is  safe. 
That  is  true  of  him  who  so  uses  the  street  for  his  purpose;  but 
this  remits  us  to  the  same  question,  whose  electricity  was  it  at 
the  point  where  Whitney  lost  his  life  ?  Had  the  Wheeling  com- 
pany passed  its  title  and  made  complete  delivery- ?  Clearly  it 
had  done  so.  The  AVheeling  company  was  not  using  the  Bridge- 
port street.  The  electricity  has  passed  from  the  ownership  and 
possession  of  the  Wheeling  company,  and  delivery  to  the  Bridge- 


,    .VjCIUVIL 


Mar.  L!>l(i.]         Fickeisex  v.  Electrical  Co.  339 

port  company  haying  been  made,  it  was  the  duty  of  the  Bridge- 
port (onipany,  not  of  the  Wheeling  company,  to  guard  the 
rights  of  paasengetB  on  the  public  etrcete,  la  it  to  be  said  tliat 
if  an  electrical  company  contracts  with  the  city  to  furnish 
electricity  for  public  use  on  wires  owned  by  the  city  that  it 
iDuat  inspect  those  wires  to  see  that  thev  are  safe  when  that  is 
the  duty  of  the  city?  Tliat  would  require  the  electrical  com- 
pany to  inspect  mile»  and  miles  of  wires  and  poles  to  a  con- 
suming expense.  It  cannot  be  correctly  said  that  an  electric 
power  company  furnishing  power  to  a  street  car  company  is 
.liable  for  damages  from  a  bad  wire  or  implement  owned  by  the 
car  company,  though  it  was  so  held  in  Kentucky  in  Thomas  T, 
Mayspille  Co.,  5G  S.  W.  153.  What  right  in  either  case  would 
the  furnishing  company  have  to  take  down  a  pole  or  wire  in  i 
the  absence  of  a  contract?  It  would  bo  guilty  of  trespass,  ' 
because  the  poles  and  wires  are  not  its  property.  The  Wheel- 
ing company  had  no  right  to  take  don-n  or  interfere  with  the 
wires  and  poles  of  the  Bridgeport  company.  If  an  electrical 
company  contract  to  furnish  a  theater  with  electricity,  deliver- 
ing it  on  wires  owned  by  the  theater  owner,  it  is  difficult  to 
realize,  that  the  company  must,  or  lawfully  can,  go  into  that 
theater,  impeach  its  apparatus  as  not  sufficient,  and  change  it. 
Xo  direct  authority  exactly  fitting  this  case  has  been  found. 
It  is  an  important  case  of  the  first  impression  in  this  state. 
Oases  bearing  somewhat  on  it,  and  in  both  ways,  may  be  cited. 
Amid  conflict,  infallibly  present  in  every  case,  we  are  bound  to 
choose  those  authorities  appearing  to  us  the  soundest.  Memphis 
Consol.  Gas  Co.  v.  Spears,  81  S.  W.  595.  In  this  case  a  horse 
■was  kilted  by  a  defective  wire  while  hitched  in  front  of  a  house, 
the  wire  owned  by  the  proprietor  of  the  house  conveying  the 
electricity  for  the  illumination  of  a  sign  in  front  of  it,  the 
flectrieal  company  having  no  interest  or  control  over  the  wire. 
The  Supreme  Court  of  Tennessee  held  the  company  not  liable. 
It  said:  "We  understand  that  liability  for  an  injury  deppn,1s 
upon  the  irttcreat  in  or  control  over  the  appliance,  and  if  there 
is  neither  interest  nor  control  there  would  be  none".  It  likened 
the  case  to  the  case  of  gas  furnished  by  a  company  to  a  person 
delivered  in  the  pipes  of  the  consumer  on  his  own  premises,  and 
said  that  the  furnishing  company  would  not  be  liable  for  the 
asphyxiation  of  the  customer  or  his  guest  caused  by  a  leakage 
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from  the  pipes.  It  put  also  the  case  of  a  violent  exploaiou  of 
gas  accumulated  from  a  leak  injuriDg  a  neighbor's  house,  and 
said  that  the  gas  company  would  not  be  liable.  The  court  said 
that  the  law  reports  vould  be  searched  in  vain  for  a  case  hold- 
ing the  gas  company  in  Buch  case  liable.  The  court  refused  to 
follow  a  case  holding  to  the  contrary  of  Maysville  Gas  Co.  v. 
Thomas'  Admr.,  56  S.  W.  153.  The  court  approved  and  fol- 
lowed the  Colorado  case  of  Naiional  Fire  Ins.  Co.  v.  Denver  Co., 
63  Pac.  949.  In  that  case  there  was  damage  to  a  depot  by  fire 
caused  by  a  bad  electric  wire,  and  the  suit  was  against  the 
electrical  company  which  furnished  the  current  to  light  the 
building,  the  wires  being  owned  by  the  depot  company.  The 
court  said :  "The  electric  light  companj-,  under  a  contract  with 
the  depot  company,  connected  their  system  with  the  wiring  and 
delivered  a  current  for  use.  This  was  the  extent  of  the  connec- 
tion between  the  two  companies,  and  it  was  simply  a  delivwj' 
of  a  current  for  lighting  purposes  by  one,  and  the  payment 
of  an  agreed  price  therefor  hy  the  other.  Whatever  therefore, 
may  have  been  the  character  of  the  wiring  or  the  nature  of 
the  work,  it  was  a  matter  with  which  the  electric  company  was 
not  chargeable".  The  company  was  held  not  liable.  In  Griffin 
V.  Jackson  Co.,  supra,  a  party  injured  by  want  of  insulation  of 
a  movable  wire  and  handle  while  using  the  handle  sued  the 
electric  light  company.  The  wire  and  handle  were  owned  by 
the  customer  of  the  electric  light  company.  That  company  was 
held  not  liable.  The  court  said  that,  "One  who  lets  property 
for  use,  like  one  who  sells  it,  is  not  responsible  to  third  parties 
injured  by  reason  of  a  defect  in  the  article  or  property  let  or 
sold".  Kecfe  v.  Narragansette  Co.,  31  E.  I.  575,  holds  like- 
wise. Harier  v.  Colfax  Co.,  100  N.  W.  508,  has  practically  the 
same  holding  hy  the  Iowa  court. 

I  extract  the  following  from  1  Joyce  on  Electric  Law,  section 
445c.:  "Where  the  wiring  of  a  building  is  not  done,  or  the 
fixtures  not  installed,  by  the  company  furnishing  the  electricity 
and  an  injury  ensues  solely  as  a  result  of  some  defect  in  the 
wiring  or  fixtures  of  which  the  company  had  no  knowledge,  and 
it  is  under  no  contract  obligation  to  keep  such  wiring  or  fizturee 
in  proper  repair,  its  only  obligation  being  to  supply  the  electric 
current,  it  is  not  liable  for  such  injury.  So,  where  a  depot, 
which  was  wired  by  the  company  owning  it,  was  destroyed  by 
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fire  and  the  insurance  companies,  which  paid  the  loss,  brought 
suit  against  an  electric  light  company  which  supplied  the  cur- 
rent for  lighting  purposes,  it  was  held  that  a  judgment  for  the 
latter  company  would  be  safely  affirmed  on  the  troad  ground 
that  such  company  had  nothing  to  do  with  the  furnishing  of 
the  wiring  which  was  put  into  the  building,  or  with  its  attach- 
ment to  the  structure,  and,  if  any  injury  happened  or  a  fire 
broke  out  because  of  defective  wiring,  or  negligent  construction, 
it  was  a  toatter  for  which  that  corporation  could  not  be  held 
responsible.  And  where  the  guest  at  a  hotel  was  injured  by 
the  falling  of  an  electric  light  upon  him,  which  burned  his 
back,  it  was  held  that  as  it  was  not  shown  that  the  wiring  was 
done  by  the  electric  light  company  or  that  it  had  any  knowledge 
of  the  defect  therein,  such  company  could  not  be  held  liable  for 
the  injury  caused  by  the  falling  of  the  wire".  I  have  just  met 
with  the  case  of  Peters  y.  Lyncliburg  lAght  Co,,  108  Va.  333, 
in  which  a  person  injured  by  a  shock  while  turning  off  an  in- 
candescent electric  light  in  his  kitchen  sued  the  company  furnish- 
ing the  current  of  electricity.  The  court  held  that  he  was  not 
entitled  to  recovery  as  lie  owned  the  electric  outfit  on  his  prem- 
ises. The  court  said  the  defendant  had  neither  ownership  nor 
control  of  the  appliances  on  the  plaintiff's  premises  as  ■  the 
house  was  wired  by  the  owner,  and  the  wiring  and  electric 
equipments  were  his  own  property.  Upon  these  principles  the 
Wheeling  company  is  not  liable. 

The  claim  is  made  that  the  two  companies  had  the  same 
manager  or  superintendent.  That  would  not  alone  render  it 
liable.  When  he  was  acting  in  the  domain  or  work  on  one  side 
of  the  river  he  was  in  the  employ  of  the  company  having  its 
work  there;  when  on  the  other  side  of  the  river  he  was  acting 
for  the  other  company.  We  must  so  treat  his  action.  His  act 
does  not  create  liability.  So  some  of  the  workmen  of  the 
Bridgeport  works  were  paid  by  the  Wheeling  company;  but  dis- 
tinct evidence  shows  that  though  the  pay  went  through  the  hands 
of  the  Wheeling  company  it  was  charged  to  the  Bridgeport 
company.  Indeed,  the  evidence  is  that  the  pay  went  from  the 
Bridgeport  company.  Kow,  this  is  the  strongest  evidence  pre- 
sented, the  only  evidence,  to  show  liability  on  the  Wheeling 
company.  Is  it  in  the  power  of  a  mere  employee,  as  a  man- 
ager, to  thus  embroil  one  corporation  for  the  liability  and  tort 
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of  another,  without  distinct  corporate  authority  or  recc^nition, 
of  which  there  is  no  evidence?  There  is  no  evideEce  to  show 
a  sale  or  lease  of  the  works  of  the  Bridgeport  company  to  the 
Wheeling  compam-,  no  color  of  corporate  action  by  either  com- 
pany to  Bhow  an  assumption  of  control  by  the  Wheeling  com- 
pany. If  a  superintendent  ivere  to  order  an  employee  working 
in  Bridgeport  for  the  Bridgeport  company  to  go  over  to  Wheeling 
to  work  on  the  lines  of  the  Wheeling  company,  a  few  instances 
of  which  were  shown,  that  would  not  bind  the  Wheeling  com- 
pany for  tlie  torts  of  the  other  company.  This  would  put  the 
company  under  the  power  of  a  mere  employee.  Hia  action 
would  be  no  estopi)el  on  the  company.  This  evidence,  these 
facts  are  countervailed  and  overruled  by  the  uncontested  facts 
that  these  were  separate  corporations,  having  different  localities 
for  business,  and  that  the  wires,  poles  and  other  instruments 
of  conveyance  of  electricity  in  Bridgeport  were  the  property 
of  the  Bridgejiort  company.  These  are  the  more  potent  and 
coutroUin?  factors  of  the  case. 

Instructions  embracing  the  legal  propositions  here  propounded 
were  refused  the  defense,  and  instructions  to  the  reverse  given 
the  plaintiff.  In  view  of  the  legal  propositions  sufficiently 
stated  herein  we  do  not  deem  it  necessary  to  discuss  those 
instructions  in  detail.  We  think  that  the  instructions  asked 
by  the  defendant  company  directing  the  jury  to  find  for  the 
defendant  slionld  have  been  given,  and  of  course  we  think  »hfl 
overruling  of  the  motion  for  a  new  trial  was  error. 

Tlie  defendant  filed  a  plea  contesting  the  juristliction  of  the 
county  court  of  Ohio  county  to  appoint  an  administrator  for 
the  deceased,  as  the  death  occurred  in  Ohio.  As  the  defend- 
ant company  had  its  habitat  in  Ohio  county  we  think  the  demand 
against  it  was  property  of  the  estate  of  the  deceased  so  as  to 
confer  such  jurisdiction.  Ekliards  v.  Riverside  Iron  IVort^t, 
5C  W.  Va.  510. 

As  to  the  plea  contes-ting  the  comi>etency  of  Fickeisen  to  be 
appointed  administrator,  that  cannot  he  contested  collaterally. 

The  declaration  alleges  that  the  poles  and  wires  were  owne<l 
and  controlled  l)y  the  WJieeling  company,  whereas  the  pi-oof 
was  that  tlicy  were  owned  and  controlled  by  the  Bridgeport 
company,  and  that  this  was  a  variance  calling  for  dismissal  of 
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the  suit.    We  do  not  regard  it  as  a  variance,  but  only  failure 
of  proof  of  matter  material  for  recovery. 

We  therefore  reverse  the  judgment  and  verdict  and  remand 
the  ease  for  a  new  trial. 

Reversed  and  Bemanded  for  a  Neio  Trial. 


CHARLESTON. 

KjITZENSTEIN  r.  Praoer  et  al. 
(Two  Appeals). 

Itecided  March  29,  1910. 

1.  Equrrv — Dccee  Pro  Confesso — Necesaity  for  Flea  or  Angicer  to 
'  Prevent  Decree. 

When  a  bill  BpeclflcAlty  assails  rights  claimed  by  a  defeadant    , 
who  Is  aummoned  or  enters  *an  appearance  In  the  Bult  recog- 
nizing the  jurisdiction  of  the  court,  he  must  ma^e  direct  de- 
fense by  plea  or  answer  if  he  would  prevent  decree  against  him 
on  the  bill  taken  for  confessed. 

2.  Same. 

In  a  suit  for  a  settlement  and  distribution  of  the  assets  of  an 
Insolvent  firm,  though  the  bill  makes  no  allegations  affecting  the 
Claim  of  a  creditor  who  is  made  defendant  and  appears  thereto. 
If  he  does  not  In  some  way  present  his  claim  for  adjudication, 
or  does  not  meet  the  bill  by  plea  or  answer,  a  decree  In  the 
cause  will  be  one  upon  the  bill  taken  for  confessed  as  to  him. 

A  mere  suggeiitlon  to  the  court  by  a  defendant  that  his  rights 
are  Involved  in  another  pending  cause  will  not  alone  suffice  to 
prevent  decree  against  him  upon  the  bill  taken  for  confessed.  If 
he  would  rely  upon  the  pendency  of  the  other  cause  as  a  defense 
to  the  bin.  he  must  plead  It  in  such  a  way  as  to  show  that  It  la 
a  bar,  or  that  the  other  cause  has  priority  of  jurisdiction. 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Julius  Katzenstein  against  Isaac  Prager,  Friedman's 
executors,  and  others.  Decree  for  plaintiff,  and  Friedman's  ex- 
eeutors,  and  others,  appeal. 

DismUieJ. 
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McCluer  &  McCluer  and  H.  P.  Camden,  for  appellante. 
C.  A.  Kreps  and  Merrich  &  Smith,  for  appellee. 

EoBiNSON,  Peesident  : 

Isaac  Prager,&  Son,  insolvent  merchantB  at  Farkersbiirg,  made 
a  general  asBignment  for  the  benefit  of  creditors  on  December  29, 
1896.  Previous  to  this  assignment,  on  that  day,  an  attachment  vas 
levied  on  the  propertj-  which  was  transferred  by  the  assignment. 
This  attachment  was  in  favor  of  Katzenstein,  of  Cincinnati.  On 
the  second  day  thereafter  Friedman,  of  Baltimore,  sued  out  at- 
tachments against  Isaac  Prager  &  Son  and  Isaac  Frager  individu- 
ally, which  were  levied  on  the  same  property.  On  that  day  Katzen- 
stein  instituted  his  suit  in  chancery  for  the  assertion  of  bis 
attachment  Hen,  for  the  appointment  of  a  receiver  of  the  prop- 
erty, and  for  a  proper  distribution  of  the  assets  of  the  insolveut 
firm  among  its  creditors.  And  on  the  same  day  Friedman  also 
instituted  suits  in  chancery,  setting  up  bis  attachment  liens, 
assailing  the  assignment  as  fraudulent  on  the  part  of  Isaac 
Prager  &  Son,  Keller,  the  trustee,  and  Katzenstein,  and  seeking 
to  overthrow  the  assignment  as  a  scheme  conceiyed  and  pro- 
moted by  them  for  the  purpose  of  hindering  and  delaying 
creditors  and  avoiding  the  payment  of  debts.  The  court  refused 
to  appoint  the  receiver  prayed  for  in  the  Katzenstein  suit  and 
the  trustee  proceeded  to  administer  the  assets  for  the  bene^t 
of  the  cerditors. 

The  trustee  made  sale,  at  auction,  of  the  stocic  of  goods  trans- 
ferred by  the  asBignment  and  Katzenstein  became  t^e  purchaser 
for  the  sum  of  $16,250.00.  The  First  National  Bank  of  Park- 
ersburg  had  also  proceeded  against  the  insolvent  firm  by  pro- 
ceedings in  attachment  and  by  a  suit  in  chancery.  A  part  of 
the  goods  purchased  by  Katzenstein  were  taken  from  him  by 
the  sheriff,  under  the  bank's  attachment,  and  were  subjected  to 
the  debt  claimed  by  the  bank.  The  litigation  on  behalf  of  the 
bank  was  long  pending.  It  was  finally  in  this  Court  A  de- 
cision, reported  in  50  W.  Va.  660,  was  entered  here  in  March, 
1902.  Until  the  date  of  that  decision  the  other  proceedings 
in  relation  to  the  estate  of  the  insolvents  rested.  It  seems  that 
all  who  were  interested  awaited  the  determination  of  the  ques- 
tions involved  in  the  suit  of  the  bank.    In  the  meantime,  Keller, 
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the  trustee  in  the  assignment,  became  wholly  incapacitated  by 
mental  derangement. 

In  April,  1902,  soon  after  the  hank's  case  was  determined 
here,  Friedman  filed  an  amended  and  supplemental  bill  in 
that  one  of  his  chancery  suits  which  claimed  his  debt  as  due 
from  the  insolvent  partnership.  In  his  other  suit,  he  claimed 
the  debt  from  Isaac  Prager  individually.  Yet  he  asserted 
against  the  firm  that  it  had  asBumed  this  individual  debt  of 
Isaac  Prager.  And  by  an  action  of  assumpsit,  Friedman  also 
claimed  the  same  indebtedneaa  from  Paul  Prager,  who  was  not 
a  member  of  the  insolvent  firm,  averring  that  he  had  assumed 
to  pay  the  indebtedness,  Friedman  made  Katzenstein  a  party 
to  the  amended  and  supplemental  bill,  renewed  his  attack  upon 
the  assignment  and  the  sale  to  Katzenstein  thereunder  as  fraudu- 
lent, asserted  that  his  attachments  were  liens  upon  the  assets, 
demanded  an  accounting  by  the  trustee,  and  prayed  the  appoint- 
ment of  a  receiver  to  collect  and  administer  the  assets  under 
order  of  the  court.  He  stated  a  case  similar  to  that  which  the 
bank  had  sustained.  In  August,  1902,  a  demurrer  to  this  bill 
was  sustained.  Later,  he  filed  a  second  amended  and  supple- 
mental  bill.  In  this  suit  Katzenstein  appeared,  demurred,  and 
fully  answered. 

On  August  12,  1902,  Katzenstein  filed  an  amended  and  sup- 
plemental bill  in  his  suit.  He  made  Friedman  a  party,  averred 
the  incapacity  of  the  trustee,  again  asked  the  appointment  of 
a  receiver,  prayed  a  settlement  of  the  trustee's  accounts,  and 
sought  a  distribution  of  the  assets  among  the  creditors.  He 
expressly  assailed  the  Friedman  suits  as  inconsistent,  fraudulent, 
and  vexatious.  He  emphatically  averred  that  Friedman  held 
no  debt  against  the  insolvent  firm,  that  the  debt  which  Fried- 
man claimed  was  the  individual  debt  of  Isaac  Prager,  and  that 
the  firm  had  not  assumed  to  pay  it.  The  debt  claimed  by 
Friedman  was  specifically  and  directly  assailed  and  its  existence 
as  a  claim  against  the  insolvent  fiirm  was  brought  into  issue. 
Katzenstein,  in  this  amended  and  supplemental  bill,  also  claimed 
the  right  to  he  subrogated  to  the  lien  that  had  been  declared  in 
favor  of  the  bank  in  its  suit  for  the  amount  realized  by  a  sale 
of  the  goods  taken  from  him.  By  decree  of  February  13, 
1903,  the  death  of  Keller,  the  trustee,  having  been  suggested, 
the  suit  was  revived  as  against  his  administrator,  a  receiver  of 
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the  estate  of  the  insolvents  was  appointed,  and  the  cause  was 
referred  to  a.  commissioner  for  the  ascertainments,  accoiintii^, 
and  settlement  usually  demanded  in  cases  of  its  character.  This 
suit  of  Katzensteiii  was  not  matured  aa  to  Friedman  by  service 
of  process,  order  of  publication,  or  appearance,  but  after  the 
death  of  Friedman  tliere  was  a  revival  against  his  executors  and 
an  order  of  publication  as  to  them.  At  tJiis  time,  July,  1904, 
the  cause  was  pending  on  the  order  of  reference.  The  executors 
of  Friedman  appeared  before  the  commissioner,  and  filed  peti- 
tions addressed  to  the  commissioner  in  which  they  set  forth  the 
pendency  of  their  suits  in  the  same  court.  They  stated  that  this 
appearance  was  in  answer  to  the  command  of  the  order  of 
publication  that  they  appear  and  do  what  was  necessary  to  pro- 
tect their  interests.  They  suggested  to  the  commissioner  that 
he  report  to  the  court  the  pendency  of  their  suits,  the  rights 
claimed  by  them  in  those  suits,  and  the  fact  that  if  they  pre- 
vailed in  the  same  they  would  be  entitled  to  a  lien  on  the  assets 
of  tlie  insolvent  estate  ao  as  to  take  precedence  over  other  cred- 
itors. They  asked  that  their  proceedings  and  suits  be  taken 
and  considered  as  a  part  of  their  petitions,  and  offered  to  file 
certified  copies  from  the  records  if  the  commissioner  should 
desire  them  to  do  so.  The  gist  of  these  petitions  was  that  the 
commissionei'  should  report  to  the  court  the  pendency  of  the 
suits  of  the  petitioners.  They  sought  nothing  else.  They  did 
not  seek  the  allowance  of  the  Friedman  debt.  In  one  of  them 
the  petitioners  in  fact  object  to  any  action  of  the  commissioner 
upon  that  debt.  Xor  do  these  petitions  pretend  to  answer  the 
Katzenstein  bill.  They  make  no  reference  to  any  of  its  allega- 
iions.  They  do  not  answer  the  allegation  that  the  Friedman 
debt  is  the  individual  obligation  of  Isaac  Prager — that  the 
Friedman  debt  does  not  bind  the  assets  of  the  insolvent  firm. 

Lehman  &  Cohen  and  Strauss  Brothers  filed  petitions  to  the 
commissioner  which  were  the  same  in  substance  and  effect  as 
those  filed  by  Friedman's  executors.  These  parties  also  had 
suits  pending  which  were  similar  to  those  of  Friedman's  execu- 
tors. By  these  suits  they  sought  to  fix  liens  on  the  assets  of 
the  insolvent  firm  by  setting  up  the  same  grounds  of  fraud 
in  the  assignment  that  were  asserted  in  the  Friedman  suits. 
The  commissioner  in  his  report  notes  the  filing  of  all  these 
jietitions  under  the  heading:    "The  claim  of  Menka  Friedman, 
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Jjehman  and  Cohen  and  StrauBS  Brothers."  That  part  of  the 
report  closes  with  the  following :  "There  being  no  proof  of  any 
of  these  debts  your  commisBioEer  could  not  report  tliem  as 
proven  debts  and  it  appearing  that  suits  are  pending  in  which 
they  will  be  directly  adjudicated,  your  commissioner  believes 
that  those  cases  should  be  disposed  of  before  he  can  report 
upon  the  debts  and  is  of  the  opinion  that  if  those  parties  are 
successful  in  their  suits  that  it  is  most  probable  that  it  will  be 
decided  that  they  have  a  prior  claim  to  the  property  of  Prager 
and  Son  involved  in  this  suit." 

Friedman's  executors,  Lehman  &  Cohen  and  Strauss  Brotliers 
filed  exceptions  to  the  report  of  the  commissioner.  In  these 
exceptions  they  again  brought  to  the  attention  of  the  court  the 
pendency  of  their  suits.  They  went  furtlier  and  excepted  to  the 
allowance  of  the  claim  of  Katzenstein  and  the  allowance  of  com- 
missions and  credits  to  the  trustee.  They  made  no  exception 
to  the  failure  of  the  commissioner  to  report'their  claim  against 
the  assets  of  the  insolvent  firm.  They  expressly  state  tliat  the 
exceptions  are  not  filed  "with  the  end  in  view  of  litigating  or 
determining  the  claim  of  exceptors  in  this  proceeding."  Katz- 
enstein e.vcepted  because  the  commissioner  did  not  affirmatively 
report  that  the  Friedman  debt  was  not  a  claim  on  the  assets 
of  the  insolvent  firm.  This  exception  of  Katzenstein  was  in 
accord  with  his  insistence  in  the  Friedman  suits  as  well  as  in 
his  own — that  the  debt  due  Friedman  was  the  individual  debt 
of  Isaac  Prager. 

The  Katzenstein  cause  was  finally  heard  upon  the  report  of 
the  commissioner  and  the  papers  and  exceptions  filed  therewitli. 
The  court  overruled  the  exceptions  of  Friedman's  executors, 
Lehman  &  Cohen,  and  Strauss  Brothers,  sustained  the  excep- 
tion of  Katzenstein,  and  entered  a  decree  regardless  of  tlie 
pendency  of  the  other  suits.  So  provision  was  made  in  tlie 
decree  for  the  claims  of  Lelinian  &  Colien  and  ii^trauss  Brothers, 
and  the  Friedman  debt  was  treated  only  as  the  individual  debt 
of  Isaac  Prager  and  provision  made  foi  it  accordingly.  Katzen- 
stein was  subrogated  to  tlie  lien  of  the  bank.  From  this  decree, 
Friedman's  executors  appealed.  Ijehraan  &  Cohen  and  Strauss 
Brothers  obtained  a  separate  appeal. 

The  appellants  maintain  that  it  was  error  to  ignore  the  pend- 
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ency  of  their  suits.  Thej  insist  that  the  court  should  have  stayed 
the  Katzenstein  suit  until  the  determination  of  their  suits. 
Aad  they  also  insist  that,  in  any  event,  the  records  of  their 
cases  were  before  the  commissioner  and  that  those  records  justi- 
fied'the  decrees  for  their  respective  debts  as  liens  on  the  assets 
of  the  insolvent  firm  in  priority  to  general  creditors.  They 
assign  many  errors  in  the  decree.  On  the  other  hand  the 
appellee,  Katzenstein,  makes  the  point  that  the  decree  is  one 
upon  a  bill  confessed  as  to  the  appellants  and  that  they  are, 
therefore,  not  entitled  to  maintain  appeals  therefrom,  since  they 
have  not  moved  in  the  court  below  for  correction  of  the  errors 
of  which  they  complain.  He  also  maintains  that  the  records  in 
the  other  suits  are  not  a  part  of  the  record  made  in  his  snit  in 
the  court  below,  and  insists  upon  a  motion  made  by  him  to 
expunge  from  the  printed  record  before  lis  all  that  has  been 
copied  from  the  other  suits. 

Clearly  does  it  appear  that  the  suits  were  of  such  character  as 
to  call  for  a  hearing  upon  them  together  as  by  a  consolidation, 
or  a  stay  of  the  one  for  a  reasonable  time  until  the  others  could 
be  determined.  But  no  consolidation  or  stay  was  demanded  at 
any  time  by  Friedman's  executors,  Lehman  &  Cohen,  and  Strauss 
Brothers  who  now  complain  of  the  action  of  the  court  in  not 
staying  the  hearing  of  the  Katzenstoin  suit.  Though  they  ■vere 
in  court,  by  their  appearances,  at  the  time  of  the  entry  of  the 
decree  and  long  prior  thereto,  they  did  not  seek  to  have  the 
causes  heard  together  nor  to  have  the  one  await  the  other.  They 
cannot  complain  of  a  failure  to  stay  the  cause,  since  they  did  not 
ask  a  stay.  Neither  can  they  complain  of  the  decree  which  the 
court  made.  While  they  did  appear  in  the  Katzenstein  suit  by 
the  petitions  before  the  commissioner  and  by  exceptions  which 
they  entered  to  the  report,  yet  they  did  not  answer  the  bill. 
Nor  did  they  submit  their  claims  for  allowance  and  adjudica- 
tion. They  indeed  declined  to  do  so.  Their  petitions  and  ex- 
ceptions plainly  vouch  this  fact.  They  did  not  offer  the  records 
in  their  causes  for  the  purpose  of  proving  their  claims,  even  if 
they  could  have  done  so  properly.  They  referred  to  those 
records  solely  to  show  the  pendency  of  their  suits.  Though 
the  assets  of  the  insolvent  firm  upon  which  they  were  seeking 
preference  were  in  the  custody  of  the  court  through  the  receiver- 
ship in  the  Katzenstein  suit,  they  declined  and  failed  to  come 
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into  tliat  cauBe  and  assert  their  alleged  rights.  They  made  no 
protest  by  exception  to  the  report  of  the  commissioner  or  other- 
wise against  the  entry  of  the  decree  disregarding  those  rights. 
True  they  brought  to  the  attention  of  the  court  the  pendency 
of  their  suits.  But  they  offered  no  reason  why  those  suits  should 
have  preference.  By  their  default  nothing  appeared  to  prevent 
Eatzeastein  from  proceeding  to  decree.  They  did  appear  and 
plainly  recognize  the  Katzenstein  suit  as  one  of  which  the 
court  had  jurisdiction,  but  that  is  all  they  did.  Notwith- 
standing the  bill  assailed  the  contention  that  the  Friedman  debt 
was  collectible  from  the  assets  of  the  insolvent  firm,  the  execu- 
tors stood  by  silently  and  suffered  the  material  and  vital  alle- 
gations against  them  in  this  particular  to  go  wholly  undefended. 
These  allegations  were  not  controverted  by  an  answer.  There- 
fore they  were  properly  takeof  as  true  and  no  proof  was 
required  to  support  them.  Code  1906,  chapter  185,  section  36. 
Friedman's  executors  simply  put  themselves  into  a  position  for 
the  bill  to  be  taken  as  confessed  against  them  and  did  nothing 
more.  It  is  true  that  Lehman  &  Cohen  and  Strauss  Brothers 
were  in  a  different  position  from  that  of  Friedman's  executors 
since  the  bill  made  no  direct  attack  on  their  debts.'  But  they 
introduced  nothing  in  the  cause.  They  took  no  steps  to  protect 
their  debts  in  a  cause  which  had  jurisdiction  to  adjudicate  those 
debts  and  which  had  for  distrihution  the  fund  of  the  insolvents 
applicable  thereto.  Yet  they  appeared  and  had  the  opportunity 
to  do  so.  They  did  not  answer  the  suit  by  setting  up  their 
claims  against  the  assets  of  the  insolvents.  K"or  did  they  resist 
the  entry  of  the  decree  of  which  they  now  complain.  The  hill 
was  confessed  as  to  them  also.  Watson  v.  Wtgginton,  28  W.  Va. 
533. 

Generally,  when  a  bill  is  heard  without  plea  or  answer  to  it 
the  hearing  is  on  the  bill  taken  for  confessed.  A  decree  upon 
such  hearing  is  "a  decree  on  a  hill  taken  for  confessed."  Hogg's 
Eq.  Pro.,  section  580.  The  mere  appearance  of  the  defendant 
does  not  prevent  the  bill  from  being  taken  for  confessed.  Steen- 
rod  V.  Railroad  Co.,  25  W.  Va.  137.  He  must  do  that  which 
will  protect  the  rights  belonging  to  him  that  are  affected  by  the 
bill.  After  an  appearance,  some  plea  or  answer  to  the  hill  is 
required  from  the  party  who  appears  if  he  would  prevent  the 
bill  from  being  taken  for  confessed  as  to  him.    A  demurrer  to 
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the  bill  is  not  sufficient  for  the  purpose  because  it  does  not  con- 
trovert the  facts.  Steenrod  v.  Railroad  Co.,  su-pra.  Nor  can 
one  rely  upon  a  mere  suggestion  to  the  court  that  hi«  rights  are 
in  litigation  in  another  suit,  as  the  appellants  seek  to  do.  He 
tnust  plead  the  pendency  of  the  other  Buit  in  such  a  way  as  to 
show  that  it  is  a  bar  to  the  suit  in  which  the  plea  is  filed  or  has 
priority  of  jurisdiction  over  that  suit.  He  must  recognize  that 
his  rights  are  also  involved  in  the  suit  in  which  he  appears  and 
must  take  proper  steps  to  protect  those  rights  in  that  cause. 
otherwise  he  cannot  complain  it  there  is  an  adjudication  against 
him.  So,  it  has  been  held  that  if  a  defendant  appears  and  files 
an  answer  which  he  subsequently  withdraws  and  the  cause  is  then 
heard  on  the  bill,  the  decree  rendered  is  one  by  confession. 
Bock  V,  Bock,  24  W,  Va.  586.  Tliere  must  be  direct  defense  to 
a  bill  by  pleadings  or  other  steps  fitting  its  character  if  a  de- 
fendant who  is  summoned,  or  who  enters  an  appearance  recog- 
nizing the  jurisdiction  of  the  coiirt,  would  not  have  decree  pro 
confesso  against  him.     Wati>on-  v.  Vi'igginton,  supra. 

Tlie  decree  from  which  the  appeals  have  been  taTcen  was 
.  entered  upon  a  bill  confessed  as  to  the  appellants.  No  motion 
to  correct  the  alleged  errors  in  the  decree  has  been  made  by 
appellants  in  the  court  below  and  there  overruled.  Therefore, 
we  must  dismiss  both  appeals  as  improvidently  awarded.  The 
errors  assigned  cannot  be  noticed.  The  appellants  made  no 
defense  to  the  suit  below.  Surely  they  cannot  make  defense 
here  for  the  first  time. 

Dismissed. 


CHARLESTON. 

pAnLin-  r.  Xorfoi.k  &  Wksteiix  Itv.  Oo. 
Decided  April  'ifi,  1910. 

Carriers— 7n;u  ry     to      Passenger — ConlribvtciTy      Negligence — 

Alightinft  from  Moving  Train. 

A  pasBenger  who  attempt  to  alight  from  a  moving  railroad 
train,  when  he  knows  It  Is  dangerous  to  do  so,  and  la  Injured 
thereby,  la  guilty  of  such  negligence  as  will  preclude  recovery, 
CT  W.  ^■a, 
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notwltl)  stand  lug  he  may  have  be«n  directed  or  told  by  the  con- 
ductor to  get  oK. 

2.  Neoligekcr — Contributory  'Negligence. 

One  Is  not  bound  to  nssume  the  risk  of  a  known  danger  be- 
cauBC  he  is  directed  to  do  so  by  another;  he  must  think  and  act 
for  blmself,  and  it  be  relies  upon  another's  Judgment  and  does 
an  act.  contrary  to  his  own  sense  of  prudence,  be  is  negligent. 

3.  Cabbpehs — Injurti  to  Pasienrjer — Cojitributory  Negligence — Fol- 

loicing  Direction  of  Employe. 

A  railroad  company  is  not  liable  for  the  act  of  its  agent  or 

conductor  fn  negligently  directing  a  iiassenger  to  Jump  from  a 

.    moving  train,  when  the  circumstances  show  that  the  danger  was 

obvious  to  the  passenger  himself,  and  when  no  force  or  threats 

were  used  to  eject  him 

4.  Same — Injiirji  to  Paisenrjer — VontTibatory  Negligence  Alighting 

from  Moving  Train. 

Negligence  of  a  railroad  company  In  falling  to  stop  Its  train 
long  enough  at  a  station  to  permit  puBsengers  to  alight  will  not 
absolve  a  passenger  from  negligence  In  attempting  to  alight 
from  the  train  after  It  has  again  beeii  put  in  motion. 

Error  to  Circuit  Court,  JIcDowell  County. 

Action  by  J.  H.  Farley  against  tlie  \orfolk  &  Western  Rail- 
way Company.  Judgment  for  plaintiff,  and  dofentlaiit  brings 
error. 

Reversed  and  Remanded. 

Wyndham  Stokes  and  Graham  Sale,  for  plaintiff  in  error. 

B.  R.  Smith  and  G.  L.  Counts,  for  defendant  in  error. 


Williams,  Judoe  :  ■ 

Plaintiff  was  a  passenger  on  one  of  the  trains  of  the  Norfolk 
&  ^ye^te^n  Railway  Company  on  the  6th  of  April,  190G,  going 
from  the  town  of  Welch  to  Davy  in  McDowell  county,  and  in 
attempting  to  alight  after  the  train  had  pulled  out  from  Davy 
and  was  moving  rapidly  he  '(vas  thrown  violently  to  the  ground 
and  injured.  He  brought  an  action  against  the  railroad  com- 
pany and  recovered  a  verdict  and  judgment  for  $150.  To  this 
judgment  defendant  obtained  u  writ  of  error  from  this  Court. 
There  was  a  demurrer  to  the  declaration  which  the  court  over- 
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niled,  and  this  action  of  the  court  is  one  of  the  errors  con- 
plained  of. 

Should  not  the  demuTrer  to  the  declaration  have  been  sus- 
tained? Do  not  the  averments  in  the  declaration  show  8uch 
negligence  in  plaintiff  as  should  prevent  his  recovery?  If  so, 
the  declaration  is  bad,  and  the  demurrer  should  certainly  have 
been  sustained.  The  d^Iaration,  in  part,  is  as  follows :  'Plain- 
tiff avers  that  he  went  to  the  rear  door  of  the  car  of  defendant's 
train,  in  order  to  get  off,  but  finding  the  door  locked,  plaintifT 
started  to  return  to  the  front  door  of  said  car,  but  by  the  time 
plaintiff  had  gotten  half  way  from  the  rear  door  of  said  car 
to  the  front  door  of  said  car,  the  said  train  was  starting  from 
the  station,  and  the  conductor  in  charge  of  said  train  had  closed 
the  door,  and  plaintiff  avers  that  then  he  informed  the  said 
conductor  that  he  wanted  to  get  off  said  train  at  the  said  station 
at  Davj',  and  that  he  had  been  unable  to  get  off  said  train  on 
account  of  the  rear  door  being  locked  and  thereupon  the  said 
conductor  opened  the  door  of  said  car  and  plaintiff  stepped  doivn 
on  the  platform,  holding  to  the  guard  and  plaintiff  avers  that 
the  said  train  was  then  running  at  a  rate  of  speed  which  made  it 
extremely  dangerous  for  one  to  get  off  said  train  without  suffer- 
ing serious  bodily  injur)'.  The  conductor  of  said  train,  who  had 
entire  control  of  same  for  said  company,  then  and  there  directed 
the  said  plaintiff  to  get  off  said  train,  and  refused  to  stop  said 
train  to  enable  said  plaintiff  to  do  so  with  safety,  but  told  said 
plaintiff  to  jump;  then  said  plaintiff  then  and  there,  under  the 
direction  of  said  conductor,  endeavored  as  best  he  could  to  get 
off  said  train  and  used  every  care  and  precaution  so  to  do 
without  injury,  but  said  train  was  running  at  such  a  rate  of 
speed  that  in  jumping  from  it  to  the  ground,  said  plaintiff 
received  great  bodily  injury  and  became  sick,  sore,  lame  and 
disabled  for  the  space  of  three  months,"  etc.  Do  these  allega- 
tions not  show  that  plaintiff  himself  knew  at  the  time  he  at- 
tempted to  alight  from  the  train  that  it  was  dangerous  to  do  so, 
and  did  he  not  himself  assume  the  risk?  If  so,  he  would  not  be 
entitled  to  recover,  because  in  such  case  his  own  negligence  is 
the  proximate  cause  of  his  injury.  We  think  these  averments 
unquestionably  show  that  plaintiff  knew  that  it  was  then  dan- 
gerous to  undertake  to  get  off  the  train,  because  of  the  speed  at 
which  it  was  then  moving.  Does  the  conductor's  direction  to 
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him  to  jump  while  the  train  waa  in  motion  relieve  him  of  con- 
tributory negligence?  Was  he  bound  to  observe  tliis  direction? 
It  is  not  alleged  that  the  conductor  ordered  him  to  get  off,  or 
threatened  him  with  any  violence  if  he  did  not  get  off.  The 
declaration  Bimply  alleges  that  aaid  conductor  was  'wantonly  and 
wilfully  negligent  in  directing  him  to  get  off.  But  plaintiff  was 
not  bound  to  heed  this  direction,  and  if  he  knew  that  the  train 
was  running  so  rapidly  that  it  tras  then  dangerous  to  undertake 
to  get  off,  he  was  not  bound'  to  take  the  risk  simply  because  the 
conductor  told  him  to  jump.  If  he  relied  on  the  conductor's 
judgment  and  took  the  risk  of  jumping  contrary  to  his  own 
dictates  of  prudence,  this  itself  was  negligence.  The  general 
rule  of  law  applicable  to  the  case  of  a  person  alighting  from  a 
moving  train  is  thus  stated  in  a  number  of  cases :  "A  passenger 
is  not  guilty  of  negligence  per  se  in  jumping  from  a  moving 
train  by  the  advice  or  order  of  the  conductor  or  other  authorized 
servant  of  the  carrier,  on  whose  opinion  or  judgment  in  the 
matter  he  has  a  right  to  rely,  if  the  danger  of  such  act  would 
not  be  apparent  to  a  man  of  ordinary  prudence."  .  Railroad  Co. 
V.  Schaifier,  75  Ala.  136;  Railroad  Co.  v.  Winn,  93  Ala.  306; 
Railway  Co.  v.  Krouse,  30  Ohio  St.  222.  The  declaration  in  the 
present  case  does  not  measure  up  to  this  rule.  It  does  not  allege 
that  plaintiff  did  not  know  that  it  was  dan^rous  to  attempt  to 
alight  from  the  train;  on  the  contrary,  it  alleges,  in  effect,  that 
the  act  was  an  extremely  dangerous  one,  and  from  his  failure 
to  allege  that  he  did  not  know  it  was  dangerous  and  therefore 
did  it  in  reliance  upon  the  conductor's  superior  knowledge, 
it  must  be  inferred  that  he  acted  voluntarily  and  on  his  own 
judgment.  It  is  to  be  further  inferred  from  the  alleged  speed 
of  the  train  that  no  prudent  man  would  have  assumed  the  risk 
of  a  danger  so  apparent.  The  question  of  plaintiff's  negligence 
is  thus  reduced  to  a  question  of  law,  because  in  performing  the 
act  which  was  the  proximate  cause  of  his  injury  he  voluntarily 
assumed  the  risk  of  an  obvious  danger  which  no  reasonably 
prudent  man  would  have  assumed. 

Some  force,  or  threats  to  eject  a  passenger,  must  have  been 
used  before  he  can  be  justified  in  attempting  to  alight  from  a 
rapidly  moving  train.  RaQroad  Co.  \.  Schaufler,  75  Ala. 136 ;  Rail- 
road Co.  V.  Winn,  93  Ala.  306 ;  Railway  Co.  v.  Krouse,  30  0]iio  St. 
222.    "If  the  car  is  in  rapid  motion,  or  other  circumstances  exist 
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which  indicate  that  it  iB  dangerouB  to  alight,  neither  the  advice 
nor  direction  of  the  conductor  will  justify  the  act."  2  Wood  oa 
Railroads,  page  1320.  His  getting  off  was  a  voluntary  act  even 
though  done  at  the  suggestion  or  request  of  the  defendant's  agent. 
The  defendant  may  have  been  negligent  in  not  stopping  its 
train  long  enough  at  Davy  to  permit  plaintifE  to  get  off.  Thia 
ia  alleged  and  is  therefore  admittedly  true  on  demurrer,  but 
the  negligence  of  defendant  in  that  particular  is  not  decisive 
of  the  case,  because  that  was  not  the  proximate  cause  of  the 
injury.  Plaintiff  could  have  remained  on  the  train  until  the 
next  station  was  reached  and  would  have  had  his  action  against . 
the  defendant  for  damages,  if  any  resnlted  therefrom.  "The 
failure  of  the  railway  company  to  stop  at  a  station  sufBciently 
long  to  enable  a  passenger  to  alight  will  not  absolve  him  from 
the  duty  of  using  care  and  prudence."  Railroad  Co.  v.  Houston, 
95  TT.  S.  697 ;  Railroad  Co.  v.  Leslie,  57  Tex.  83 ;  Raxiroad  Co. 
T.  Schaufler,  15  Ala,  136.  In  the  present  case  the  proximate 
cause  of  the  injury  was  the  alighting  from  the  moving  train, 
and  not  the  failure  to  stop  the  train  long  enough  at  the  station 
to  allow  the  passengers  to  get  off.  Was  the  act  of  jumping 
off  the  moving  train  a  voluntarly,  or  an  involuntary  act  of 
plaintiff?  The  declaration  does  not  allege  that  he  was  induced 
by  force  or  threats  of  the  conductor  to  jump;  he  was  Eimply 
told  or  directed  by  him  to  do  so.  Consequently,  it  was  plain- 
tiff's voluntary  act.  The  declaration  also  alleges  that  "the 
train  was  then  running  at  a  rate  of  speed  which  made  it  ex- 
tremely dangerous  for  one  to  get  off  said  train  without  suffering 
serious  bodily  injury."  Plaintiff  voluntarily  assumed  the  risk 
of  danger  consequent  upon  the  performance  of  his  own  act 
which  was  the  proximate  cause  of  his  injury,  and  can  not 
recover.  There  is  no  lawful  excuse  alleged  for  his  rash  and 
unreasonable  act ;  and  his  injuiT  is  the  result  of  his  own  negli- 
gence. 

In  Hoylvuin  v.  Railroad  Co.,  65  W.  Va.  264,  the  law  is  thus 
stated  in  the  first  point  of  the  syllabus:  "The  general  rule  is 
that  passengers  getting  oft  a  moving  railroad  train  are  charge- 
able with  contributory  negligence  and  can  not  recover  for  in- 
juries received  therefrom."  We  think  this  law  applies  with 
full  force  to  the  present  case  because  there  is  no  allegation  in 
the  declaration  which  denies  that  plaintiff  voluntarily  assumed 
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the  risk  of  a  danger  known  to  himself  at  the  time,  and  no 
allegatioQ  that  he  was  forced  to  do  the  act  against  his  will. 
The  circumstances  in  the  Hoylman  Case  were  very  similar  to 
the  circnmstances  in  the  present  case,  except  that,  in  that  case, 
the  conductor  did  not  direct,  or  suggest  to  deceased  to  get  o£E. 
In  that  case,  as  in  this,  the  train  had  stopped  for  a  short  time 
at  the  station  and  the  passengers  had  all  gotten  off  while  the 
train  was  standing,  except  Hoyhtiau'a  intestate  who  attempted 
to  alight  after  the  train  had  started  and  was  moving  with 
accelerated  speed,  and  in  doing  so  was  killed.  The  principles 
of  law  announced  in  that  case  determine  the  present  case  in 
favor  of  the  defendant.  The  demurrer  to  the  declaration  should 
have  heen  sustained. 

.  Inasmuch  as  the  cause  will  be  remanded  with  leave  to  plain- 
tiff to  amend  his  declaration,  the  only  other  assignment  of  error 
we  will  consider  is  the  one  relating  to  the  giving  of  instructions 
N"oe.  1  and  3  for  plaintiff.  No.  1  is  as  follows:  "The  court 
instructs  the  jury  that  the  law  in  tenderness  of  human  life  and 
limbs,  holds  railroad  companies  liable  for  the  slightest  negli- 
gence, and  compels  them  to  repel  by  satisfactory  proofs  every  im- 
putation of  such  negligence.  Wlien  carriers  undertake  to  convey 
passengers  by  the  powerful  but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence.  Any  negligence  or  default  in  such  cases  makes 
such  carriers  liable  in  damages  undei  the  statute."  This  in- 
struction is  correct  as  a  general  proposition  of  law,  but  to  make 
it  applicable  to  the  facts  in  the  present  case  it  should  have  been 
qualified  with  some  such  'language  as  follows,  "provided,  how- 
ever, such  negligence  is  the  proximate  cause  of  the  injury  com- 
plained of."  Even  if  defendant  had  heen  negligent  in  failing 
to  stop  at  the  station  sufficiently  long  to  enable  passengers  to 
alight  such  negligence  could  not  have  been  the  proximate  cause 
of  the  injury.  The  jumping  from  the  train  while  it  was  in 
rapid  motion  was  the  proximate  cause  of  the  injury,  and  the 
right  of  the  case  depends,  as  we  have  before  said,  upon  the 
question  whether  or  not  plaintiff  can  show  any  lawful  excuse 
for  doing  an  act  which  is  inherently  negligent. 

Instruction  No.  2  is  subject  to  the  same  objection  as  No. 

1,  because  it  assumes  that  the  failure  to  stop  the  train  at  Davy 

long  enough  for  the  passengers  to  get  off  was  the  negligent  act 

6T  w.  Va. 
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that  caused  plaintifTs  injury.  But  Deitlier  of  these  is  a  biacl- 
ing  inBtruction,  neither  of  them  tells  the  jury  that,  in  the 
event  they  find  defendant  did  not  etop  its  train  long  enough, 
they  must  find  for  the  plaintiff;  and  the  general  propoeitioB 
of  law,  as  expressed  in  them,  is  qualified  by  the  two  instructions 
given  on  request  of  defendant  which  more  aptly  state  the  law 
applicable  to  the  facts  in  the  case.  So  that,  taking  all  the 
instnictione  together  both  thoae  for  plaintiff  and  those  for 
defendant,  in  the  form  in  which  they  appear  in  the  record, 
we  can  see  that  no  prejudice  was  done  defendant  by  giving 
plaintiff's  Noe,  1  and  S,  although  they  should  have  been  modi- 
fied as  we  have  suggested  in  order  to  make  them  applicable  to 
the  facts. 

The  judgment  of  the  circuit  court  of  McDowell  county,  ren- 
dered on  the  29th  of  July,  1908,  will  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  case  remanded,  with  leave  to 
plaintiff  to  amend  his  declaration. 

Bevened  and  Semanded. 


CHARLESTON. 

Ievin  et  als.  v.  Stoteb  et  ah. 
Decided  April  26,  1910. 

HusoAND  AKD  Wife — Deeds — Eitnte  By  Entries  for  Life — Ctm- 

tinf/ent  RemainOer. 

A  deed  to  T.  S.  and  M.  J.  S.,  his  wife,  contains  the  following 
clause,  vl2:  "to  be  held  by  tbem  as  a  homeetead  for  thon- 
Kelves.  and  after  them  to  their  heirs,  One  Hundred  Acres  of 
land."    Held: 

I.  The  huBhand  and  wife  take  an  estate  by  entireties  for  life 
only,  with  the  right  of  survivorship. 

II.  Under  the  statute  aboUshlos  the  rule  In  iShellev'a  Case 
the  heirs  of  the  husband  and  the  heirs  of  the  wife,  reflectively, 
take  a  contingent  remainder. 

III.  Upon  tb&  death  of  either  husband  or  wife,  title  to  <«s 
undivided  moletj'  of  the  land  vests  immediately  in  his,  or  her, 
heirs,  as  the  case  may  he,  subject  to  the  life  estate  In  the  wh<de 
of  the  surviving  life  tenant;  and  upon  the  death  of  the  survivor, 
title  to  the  other  moiety  vests  In  his,  or  her,  heirs. 

07  1\'.  Va.     ■ 
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2.  Deedb — Congtnictioti — ttitfntiOTi  of  Parties. 

In  conetrulng  deeds,  as  well  as  willq,  the  purpose  Is  to  ascer- 
tain the  Intention  of  the  parties,  and  when  the  Intention  Is 
thus  ascertained  it  will  be  effectuated,  hnleas  It  contravenes 
some  principle  of  law. 

3.  HusBAKD  AMD  WiFE— Dcprf* — Remainder  to  -'Their  Heirs" — Pre- 

sumption*. 

Where  an  estate  in  lands  is  granted  to  a  husband  and  wife 
for  life  with  remainder  to  "tbelr  heirs,"  the  presumption  of  law 
Is  tbat  the  h-^lrs  of  each,  as  a  separate  class,  take  a  moiety  of 
the  remainder. 
i.     Deeds — Construction — "Heirs."       ^ 

The  word  "heirs,"  when  used  tn  an  Instrument  of  conveyance 
to  designate  the  class  of  persons  to  whom  an  estate  is  conveyed, 
should  be  given  Its  legal  and  technical  meaning,  unless  there  Is 
some  other  language  in  the  conveyance  clearly  showing  tbat  th« 
word  was  Intended  to  have  a  different  meaning,  or  unless  the 
clrcum stances  of  the  case  are  inconsistent  with  such  meaning. 

6.     Pabtition — Right  to  Remedy — Persona  Seised  in  Common  and 

Entitled  to  Possession. 

When  two  or  more  persons  are  seized  In  common  of  the  same 
tract  of  land  and  are  entitled  to  the  possesBlon,  they  may  have 
partition,  regardless  of  thetr  source  of  title. 

6.  Judgment — Conclusiveness — Matters  Concluded. 

A  decree  entered  in  a  suit  brought  by  a  creditor  attacking  a 
deed  as  fraudulent  as  to  bis  debt,  which  sets  aside  the  deed 
only  as  to  his  debt  and  directs  a  sale  of  the  land,  has  no  effect 
upon  the  title  conveyed  by  the  deed,  when  ft  appears  that  there 
was  no  sale  under  the  decree,  and  that  the  suit  was  afterwards 
dismissed  on  motion  of  the  attacking  creditor. 

7.  SiaTornuL— Deeds— After  Acquired  Title. 

Where  one,  having  only  a  life  estate  in  lands,  makee  a  deed 
puniortlng  to  grant  it  in  fee.  and  convenantB  to  warrant  general- 
ly the  title,  and  afterwards  acquires  title  adverse  to  the  title 
granted,  such  after-acquired  title  will  pass  by  way  of  estoppel 
to  his  grantee  or  those  claiming  under  him. 

8.  HusBASD  AND  Wife — Estnte    by  Entireties   for  Life — Sutiiuor- 

ship — Etatuiorif  Provisions. 

Section  iS,  chapter  71,  Code  <190G),  does  not  abtdlsh  the  right 
of  survivorship  between  husband  and'wife  In  a  joint  estate  held 
by  them  for  life  only.  SurvivArshtp  as  to  such  an  estate  remains 

Appeal  from  Circuit  Court,  Baleigh  County. 
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Action  by  Fenira  Irvin  aod  others  agsinst  Bnrdise  Stover 
and  others.     Judgment  for  plainti2s,  and  defendants  appeal. 
Reversed  avd  Remanded. 

Watts,  Davis  &  Davis  and  E.  Connor  Hall,  for  appellant. 

Fae  &  File,  for  appellees. 

Williams,  Jddge: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Baleigh  county  rendered  on  the  14th  day  of  December,  1905, 
upon  a  bill  for  the  partition  of  a  tract  of  100  acres  of  land. 
A  short  statement  of  the  facts  is  necessary  to  a  correct  under- 
standing of  the  qnestiona  of  law  presented. 

On  the  11th  of  February,  1867,  Lewis  Stover  and  -wife  granted 
to  their  son  Toliison  Stover  and  Martha  Jane  his  wife  100  acres 
of  land  which  is  the  same  sought  to  be  partitioned.  This  grant 
contains  the  following  clause,  viz:  "The  said  parties  of  the 
first  part  doth  grant,  bargain,  sell  and  convey  unto  the  said 
Tollison  Stover  and  Martha  Jane  his  wife  to  be  held  by  them 
as  a  homestead  for  themselves,  and  after  them  to  their  heirs. 
One  Hundred  Acres  of  land." 

On  the  same  day  Lewis  Stover  made  four  several  conveyances 
to  four  of  his  other  children  for  other  portions  of  his  land, 
apparently  thereby  conveying  all  his  land,  about  614  acrgjg,  to 
his  children.  At  the  date  of  these  conveyances  Lewis  Stover 
was  indebted  to  one  E,  P.  Toney  who  brought  a  suit  in  chancery 
attacking  these  conveyances  on  the  ground  of  fraud  and  such 
proceeding  was  had  in  that  suit  that  on  the  26th  of  April,  1870, 
a  decree  waa  rendered  holding  said  deeds  to  be  fraudulent  as 
to  the  plaintiff  and  setting  them  aside  "so  far  as  may  be  neces- 
sary for  the  payment  of  his  (E.  P.  Toney's)  claims  herein 
decreed  and  recognized."  The  decree  further  provided  for  a 
sale  of  the  land  In  the  event  the  debt  was  not  paid  within  thirty 
days  from  the  date  of  the  decree,  and  appointed  John  W.  Mc- 
'  Creery  and  Isaac  S.  Samuels  commissioners  to  make  sale  of  the 
land,  and  authorized  either  one  of  them  to  act.  John  W.  Mc- 
Croery  qualified  as  such  commissioner  by  giving  bond,  but  so 
far  as  appears  from  the  record  there  was  never  any  sale  of  the 
land  under  this  decree,  and  on  the  29th  of  July,  1870,  an  order 
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was  entered  diemiaBing  said  cause  on  the  motion  of  the  com- 
plainant. 

Tollison  Stover,  his  wife,  and  his  father  Lewis  Stover  and 
wife,  by  deed  dated  July  20,  1870,  granted  the  aforesaid  100 
acres  of  land  to  Burwel!  Stover,  and  covenanted  to  warrant 
generally  the  title.  Shortly  after  the  execution  of  this  deed 
Burwell  Stover  entered  into  possession  of  the  land  and  he,  and 
those  claiming  under  him,  have  been  iir  possession  ever  since. 
Burwell  Stover  made  a  will  devising  the  land  in  severalty  to 
hie  two  sons,  Andrew  and  Burdine,  and  died  in  1897,  Andrew 
Stover,  one  of  the  devisees,  died  before  his  father,  and  left  to 
survive  him  eight  children,  viz :  Samuel,  Sarah,  Harvey,  Martha, 
Josie,  Laura,  Princess  and  Eliza.  Sarah  died,  after  her  father, 
without  issue, 

Martha  Jane,  wife  of  Tollison  Stover,  died  July  28,  1878, 
leaving  seven  children,  three  of  whom  died  shortly  after  their 
mother's  death,  unmarried  and  without  issue.  In  the  year  1879 
Tollison  Stover  intermarried  with  one  Deborah  Kidd  by  whom 
he  had  six  children,  three  of  whom  died  before  their  father, 
unmarried  and  without  issue,  Tollison  Stover  died  December 
4,  1900,  leaving  to  survive  him  four  children  by  his  wife 
Martha  Jane,  and  two  children  by  his  wife  Deborah,  and  one 
grandchild,  Lessie  Bailey,  the  child  of  a  deceased  daughter  by 
the  second  wife.  It  is  thus  seen  that  Martha  Jane  Stover  left 
seven  children  to  survive  her,  and  that  Tollison  Stover  left  six 
children  and  one  grandchild  to  survive  him,  as  their  respective 
heirs  at  law,  but  that  four  of  Tolliaon's  children  were  by  his  first 
wife,  and  two  and  a  grandchild  by  his  second  wife.  The  children 
of  Tollison  Stover,  and  his  grandchild,  are  asking  partition  of 
the  land  against  Burdine  Stover  and  the  heirs  of  Andrew  Stover 
who  claim  the  whole. 

One  question  is,  what  aSect  had  this  decree  upon  the  title  ' 
which  passed  by  the  deed  of  Lewis  Stover  and  wife  to  Tollison 
Stover  and  Martha  Jarie,  his  wife?  We  can  not  see  that  it  had 
any.  The  decree  did  not  set  aside  the  deed  in  toto;  the  court 
could  not  thus  avoid  the  deed.  It  was  good  between  the  parties, 
and  void  only  so  far  as  it  stood  in  the  way  of  Toney'e  collect- 
ing his  debt.  Love  v.  Tinaley,  32  W.  Va.  25.  The  record  shows 
that  Toney's  debt  was  paid  by  Burwell  Stover.  Toney  testifies 
that  Burwell  Stover  bought  the  land  from  the  "old  man  Stover," 
er  w.  Va. 
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who,  we  suppose,  is  Lewis  Stover.  He  further  states  that  ToUi- 
Bon  and  the  old  man  "swapped  land"  in  order  that  the  old  man 
might  get  the  land  in  question  to  sell  to  pay  the  debt.  It  clearly 
appears  that  Burwell  Stover  took  whatever  title  he  got,  directly 
from  Lewis  and  ToUison  Stover;  he  took  none  from  the  court. 
He  apparently  bought  the  land  privately  from  the  original 
owner,  pending  the  suit,  and  paid  off  the  debt  sought  to  be  en- 
forced by  the  suit.  Consequently,  there  being  no  assignment 
of  the  decree  by  Toney  to  Burwell  Stover,  the  decree  became 
inoperative  for  any  purpose;  it  was  satisfied,  and  th^  title  re- 
mained where  it  was  before  the  suit  was  brought.  The  suit 
was  dismissed  on  Toners  motion  in  July,  ISTO,  forty  years 
ago.  Lewis  Stover,  Tollison  Stover  and  Burwell  Stover  are  now 
all  dead  and  nothing  remains  to  explain  what  agreement,  if 
any,  they  had  concerning  the  payment  of  the  debt,  the  record  is 
all  we  have  to  enlighten  us,  and  it  is  silent  on  the  question  of 
the  value  of  the  land.  Tone/s  debt  was  only  $113.39,  and  all 
of  the  conveyances  which  Lewis  Stover  had  previously  made  to 
his  five  children  severally,  conveying  away  614  acres  of  land, 
were  likewise  set  aside  by  the  same  decree.  May  not  all  of 
these  grantees  have  contributed  to  the  payment  of  this  debt  in 
order  to  avoid  a  sale  of  their  land?  We  do  not  know,  Toney 
testified  that  Lewis  Stover  and  Tollison  Stover  "swapped  land" 
in  order  that  Lewis  might  get  this  land  to  pay  the  debt.  May 
not  this  arrangement  have  amounted  to  Tollison's  paying  the 
debt  himself  indirectly?  We  do  not  know,  but  if  he  did  so 
pay  the  debt,  or  if  it  was  paid  in  any  other  way  than  by  taking 
the  proceeds  of  the  very  land  itself,  there  is  clearly  no  equity 
that  will  defeat  the  title  of  those  who  took  an  estate  in  re- 
mainder, by  purchase,  under  the  Lewis  Stover  deed  of  February 
11,  1867.  Consequently,  the  suit  of  Toney  v.  Letois  Stover  arid 
others,  having  been  dismissed  before  any  sale  of  the  land  onder 
the  decree,  it  can  have  no  effect  upon  the  title  to  the  land;  it 
is  as  if  the  suit  had  never  been  brought. 

In  order  to  ascertain  who  is  now  entitled  of  the  land,  it  ia 
first  necessary  to  construe  the  deed  from  Lewis  Stover  aad  wife 
to  Tollison  Stover  and  Martha  Jane  his  wife,  wherein  the 
following  language  is  used,  viz :  "to  be  held  by  them  as  a  home- 
stead for  themselves,  and  after  them  to  their  heirs."  Do  not  these 
words  limit  the  estate  to  Tollison  and  Martha  Jane  for  life 
67  w.  v». 
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only?  If  these  words  are  to  have  any  meaoing  at  all  they  clearly 
have  this  effect.  Without  these  words  the  deed  would  have 
operated  to  carry  a  fee,  under  the  statute  providing  that  the 
greatest  estate  the  grantor  has  shall  pass,  unless  It  appear  that 
a  less  estate  was  intended  to  be  ccinveyed.  Section  8  chapter 
11,  Code  1906.  We  think  these  words  operate  to  invent  ToUi- 
son  and  Martha  Jane  Stover  with  a  life  estate  by  entireties.  By 
the  use  of  the  word  homestead  it  was  not  the  intention  of  the 
grantor  to  create  a  technical  homestead,  but  only  to  indicate 
the  purpoEe  for  which  the  land  was  to  be  used;  that  is,  as  a 
place  of  abode;  and  by  the  words,  "and  ^fter  them  to  their 
heirs,"  he  must  have  meant  after  their  death  to  their  heirs. 

In  the  case  of  Arranta  v.  Ckumley,  —  Tenn.  ,  {48  S.  W. 

342),  the  supreme  court  of  Tennessee  held  that  the  use  of  the 
word  homestead  in  a  deed  containing  a  similar  clause  to  the 
one  we  are  now  considering  operated  to  invest  the  grantee  with 
a  life  estate  only. 

No  particular  words  are  necessary  to  create  a  life  estate, 
any  language  in  the  conveyance  which  sufficiently  shows  the 
grantor's  intention  will  sufBce.  It  is  a  settled  rule  in  con- 
struing deeds,  as  well  as  wills,  that  the  language  of  the  instru- 
ment will  be  given  that  constmction  which  will  clearly  effectuate 
the  intention  of  the  parties,  when  such  intention  does  not 
contravene  some  principle  of  law.  Perkitw  v.  Dickinson,  3  Grat. 
335;  AUemong  v.  Gray's  Admr.,  92  Va.  316  (23  S.  E.  298); 
Temple's  Admr.  v.  Wright,  94  Va.  338;  King  v.  Ry  Co.,  99 
Va.  625 ;  Lindsey  v.  Eckels,  99  Va.  668 ;  Oibney  v.  Fitzsimmons, 
45  W.  Va.  334;  Vhl  v.  R.  R.  Co.,  51  W.  A'a.  106;  Waidron  v. 
Coai  Co.,  61  W.  Va.  280. 

The  effect,  therefore,  of  Lewis  Stover's  deed  was  to  invest 
Tollison  Stover  and  Martha  Jane,  his  wife,  with  an  estate  by 
entireties  for  life,  and  to  create  a  contingent  remainder  in  fee 
in  favor  of  'their  respective  heirs.  The  word  heirs  as  used  in 
the  deed  must  be  taken  to  have  its  legal  and  technical  meaning 
and  to  denote  that  class  of  persons  on  whom  the  law  would 
cast  the  descent,  if  the  person  whose  heirs  they  are  should 
die  seized  with  an  inheritable  estate,  because  there  is  nothing 
in  the  conveyance  to  indicate  that  the  grantor  meant  to  restrict 
its  meaning.  The  authorities  are  practically  uniform  to  the 
effect  that,  when  the  instrument  of  conveyance  contains  nothing 
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to  iDdicate  that  the  vord  heirs  is  used  in  a.  restricted  sense, 
such  for  instance  as  to  mean  children,  or  heirs  of  the  body,  it 
must  mean  heirs  in  general.  Beid  v.  Stuart,  13  W.  Va.  338; 
,  MilholUn  v.  Rice,  Id.  510;  Stvart  v.  Stuart,  18  W.  Va.  675. 
In  the  case  last  cited  there  waa  a  devise  to  the  heirs  of  a 
living  person  to  take  effect  immediately,  and  jt  was  there  held 
that  the  word  heirs  meant  heirs  apparent,  because  to  have 
given  it  any  other  construction  the  estate  could  not  have  vested 
immediately,  and  the  testator's  intention  would  have  been  de- 
feated. Judge  Green,  in  the  opinion  on  pages  689-690,  draws 
a  clear  distinction  between  the  meaning  of  the  word  heirs  when 
used  to  designate  a  class  of  persons  who  ere  to  take  a  present 
estate  while  their  ancestor  is  living,  and  the  meaning  to  be 
given  to  the  word  heirs  when  used  to  describe  a  class  of  persons 
who  are  to  take  an  estate  on  the  happening  of  a  future  event. 
In  Sinton  v.  Milbum,  33  W.  Va.  166,  the  4th  point  of  the 
syllabus  reads:  "Technical  words  used  must  he  construed  to 
have  their  proper  meaning,  unless  it  appears  from  the  will 
that  the  testator  used  them  in  a  different  sense."  And  in  Baer 
V.  Forbes,  48  W.  Va.  208,  the  law  is  stated  in  the  2d  point  of 
the  syllabus  as  follows :  "The  word  "heirs'  is  a  legal  term  having 
a  definite  meaning,  and  expresses  the  relation  of  persons  to  a 
deceased  ancestor,  and  not  a  living,  according  to  the  maxim 
tiemo  est  haeres  viventis."  In  the  case  of  Tomlineon  v.  Nickell, 
24  W,  Va.  148,  testator  used  this  language  in  his  will:  "If 
my  son  should  die  without  havingheirs  he  shall  divide  the  land 
between  his  sisters'  heirs  as  he  may  think  proper."  It  was 
held  in  that  case  that  by  the  word  heirs,  first  used,  the  testator 
meant  heirs  of  the  son's  body,  and  by  the  word  h^s,  as  used 
the  second  time,  although  occuring  in  the  same  sentence,  he 
used  it  in  its  technical  sense.  It  was  necessary  to  give  the 
first  word  heirs  its  limited  meaning  in  order  to  effectuate  the 
intention  of  the  testator,  because  the  contingency  upon  the 
happening  of  which  the  sisters'  heirs  were  to  take  could  never 
happen  if  the  word  heirs,  as  first  used,  was  not  given-  such 
limited  meaning.  In  that  case  it  followed,  as  a  matter  of 
course,  that  those  persons  who,  upon  the  sisters'  death,  would 
occupy  the  relation  as  her  heirs  would  occupy  such  relation  to 
the  son  also,  wherefore  he  could  not  die  without  heirs,  if  at 
the  time  of  his  death  there  were  living  the  heirs  of  a  deceased 
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limited  construction  to  be  given  the  word  as  applied  to  the 
sister.  But  there  -waa  no  reason  whatever  for  requiring  this 
Bisters'  heirs,  and  the  court  adhered  to  the  established  rule,  and 
gave  to  it  its  technical  meaning.  This  case  is  cited  to  show 
the  tenacity  with  which  the  court  adheres  to  the  technical  mean- 
ing of  the  word  "heirs"  when  there  is  nothing  in  the  instrument 
in  whicji  it  is  used  to  show  that  it  was  intended  to  have  a 
different  meaning.  15  Am.  &  E.  E.  L.,  330.  See  also  7  Enc. 
Dig.  Va.  &  W.  Va,,  page  67,  and  the  numertjus  cases  there 
cited. 

When  did  the  title  to  the  estate  in  remainder  to  the  heirs 
of  Tollison  Stover  and  Martha  Jane  Stover  vest?  The  re- 
mainder could  not  become  a  vested  estate  upon  the  execution 
of  the  deed,  because  "their  heirs"  describes  a  class  of  persons 
not  ascertainable  at  that  time,  and  a  class  that  could  not  be 
ascertained  until  the  ancestor's  death,  by  virtue  of  the  maxim, 
nemo  est  haeres  viuentis.  This  then,  according  to  the  text 
writers  and  decisions,  created  a  contingent  remainder  in  the 
heirs,  contingent  not  because  the  happening  of  the  event  on 
which  the  future  estate  was  to  vest  was  uncertain,  but  because 
of  the  uncertainty  of  the  class  of  persons  to  take.  These  were 
unknown  and  unascertainable  until  the  death  of  the  life  tenants. 
2  Minor's  Inst.  339;  24  A.  &  E.  E.  L.  398;  Williamson  v. 
WaiiaTfison,  18  B.  Mon.  (Ky.)  3Z9;  Johnson  v.  Jacob,  11  Bush. 
(Ky.)  646;  Colby  v.  Duncan,  139  Mass.  398;  Wallace  v.  Minor, 
86  Va.  550.  Upon  the  death  of  Martha  Jane  Stover  her  heirs 
immediately  came  into  being,  and  the  title  to  one  moiety  of 
the  estate  in  remainder  immediately  became  vested  in  them. 
Their  enjoyment  of  the  possesion,  however,  was  deferred  until 
the  death  of  Tollison  Stover,  because  the  life  estate  to  him 
and  his  wife  was  an  estate  by  entireties,  and,  being  a  life  estate 
only,  it  'was  subject  to  the  jus  accreecendi.  Section  18  chapter 
71,  Code  1906,  abolishing  the  common  law  right  of  survivorship, 
does  not  apply  to  a  life  estate  by  entireties;  it  applies  only  to 
estates  of  inheritance.  2  Min,  410;  Tkomton  v.  Thornton,  3 
Band.  179;  Norman's  Exor.  v.  Cwmingham,  5  Grat.  64;  Mc- 
Neely  v.  Oil  Co.,  52  W.  Va.  616.  But  the  fact  that  the  heirs 
of  Martha  Jane  Stover  were  thus  withheld  from  the  enjoyment 
of  the  possession  of  their  estate,  between  the  time  of  their 
mother's  death  and  the  time  of  their  father's  death,  did  not 
.67  w.  Tb. 
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prevent  the  title  from  Testing  in  them  immediately  upon  their 
mother's  death;  and,  having  once  vested,  it  did  not  thereafter 
become  direated  by  any  operation  of  law.  It  is  only  necesaary 
that  the  title  vest  in  right  during  the  continuance,  or  immedi- 
ately upon  the  determination  of  the  particular  estate.  3  Minor 
334.  tfpon  the  wife's  death  her  heirs  who,  prior  thereto, 
were  unknown,  immediately  became  entitled  of  a  vested,  re- 
mainder which  had  to  await  the  death  of  the  surriving  life 
tenant  before  they  could  have  possession.  But  the  title  in 
remainder,  being  now  a  Tested  one^  became,  as  to  the  heirs  of 
Martha  Jane  Stover,  an  estate  of  inheritance,  and  passed' by 
descent  from  the  three  children  who  died  in  ToUison  Stover's 
life  time  to  him  as  heir.  24  A.  &  E.  E.  L.  390;  2  Minor  362; 
section  5,  chapter  71,  Code  1906;  Faulkner  v.  Davia,  18  Grat. 
674;  Norman's  Exor.  t.  Curmingliam,  5  Grat.  64, 

The  legal  presumption  is  that,  when  a  grant  is  made  to  two 
persons  jointly,  each  is  seized  of  an  equal  share,  or  interest, 
unless  the  contrary  appear  in  the  grant.  Jarretl  v.  Jchneon,  11 
Grat.  337,  So,  in  ease  of  a  grant  to  two  persons  for  life  with 
remainder  to  their  heirs,  unless  the  term  "heira"  be  given  a 
restricted  meaning,  the  presumption  is  that  the  heirs  of  each,  as 
a  class,  take  the  same  share  or  interest  in  the  remainder  that 
the  ancestor  had  in  the  life  estate.  Norman's  Exor.Y. Cunningham, 
5  Grat.  64.  The  right  of  survivorship  in  this  case  affects  only 
the  life  estate  of  Tollison  Stover  and  Martha  Jane,  his  wife, 
and  therefore  does  not  change  this  rule  as  to  the  quantit}'  of 
interest'  the  heirs  of  each  shall  take  in  the  remainder.  Neither 
is  it  affected  by  the  statute  abolishing  the  rule  in  Shelley's 
Case,  which  determines  the  manner  of  the  taking  and  the 
quality,  or  character,  of  tlie  estate,  hut  not  the  quantity  of 
interest,  which  remains  the  same  as  it  was  at  common  law.  The 
fact  that  a  different  class  of  persons  may  he  heirs  of  the  wife 
from  those  who  may  be  heirs  of  the  husband,  and  the  pre- 
sumption of  law  being  that  the  heirs  of  the  one  are  to  have 
as  much  interest  as  those  of  the  other,  determines  the  question 
that  the  heirs  of  each  take  a  moiety  in  the  land,  title  to  which 
vests  first  in  the  heirs  of  the  ancestor  first  dying.  Normcm's 
Exor.  V.  Cunningham,  5  Grat.  64;  ^yUliamxon  v.  Williamson, 
18  B.  Mon.  (Ky.)  339. 

Upon  the  death  of  Martha  Jane  Stover  the  remainder  in 
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iee  in  one  moiety  of  the  land  Tested  immediately  in  her  seven 
children,  who  took,  not  hy  ioheritance,  but  by  purchase  imder 
the  deed  of  Lewis  Stover  and  wife  of  February  11,  1867.  Three 
of  these  children  died  unmarried  and  without  issue,  during  the 
lifetime  of  their  father,  whereupon  the  father,  being  their  only 
heir  at  law,  inherited  from  them  three-sevenths  of  the  one-half 
of  the  land.  This  three-sevenths  of  the  one-half  passed,  by 
virtue  of  Tollison  Stover's  covenant  of  general  warranty,  to 
the  devisees  of  Burwell  Stover;  Tollison  Stover's  deed  Derating 
to  pass  his  title,  when  it  came  to  him,  by  way  of  estoppel. 
Summerfield  v.  White,  54  W.  Va.  311;  Clarh  v.' Lambert,  55 
W.  Va.  512.  Upon  the  death  of  Tollison  Stover,  December  4, 
1900,  tlie  other  moiety  in  remainder  vested  in  Tollison  Stover's 
six  children  and  his  grandchild,  then  living,  four  of  whom  were 
by  his  first  wife,  and  two  children  and  a  grandchild  by  his 
second.  The  four  children  of  the  first  wife,  being  heirs  to  both 
their  mother  and  their  father,  take  the  same  interest  in  both 
moieties  of  the  land.  The  living  children  and  grandchild  by 
the  second  wife,  take  an  estate  in  one  moiety  only.  The  four 
children  by  the  first  wife,  viz:  Penira,  who  married  Charles 
Irvin ;  Delilah,  who  married  John  Dunbar ;  Adeline,  who  married 
Samuel  Williams;  and  Sarah  Ola  Stover,  are  therefore  entitled 
each  to  an  undivided  one-seventh  in  the  whole,  or  four-sevenths 
jointly,  and  the  two  children  and  the  grandchild  by  the  second 
wife,  viz :  Florence  Smith,  Clementine  Stover  and  Lessie  Bailey, 
the  grandchild,  are  entitled  each  to  an  undivided  one-seventh 
in  the  half,  or  jointly  to  three-fourteenths  of  the  whole;  and 
those  claiming  under  Bnrwell  Stover  are  entitled  to  the  three 
undivided  sevenths  of  the  half,  or  three-fourteenths  of  the  whole, 
which  passed  first  to  Tollison  Stover  by  inheritance  from  the 
three  deceased  children  of  his  first  wife,  and  then,  by  operation 
of  estoppel  under  his  deed  of  general  warranty,  to  Burwell 
Stover,  or  his  devisees. 

.  On  the  ISth  day  of  November,  1901,  Penira  Irvin  and  Charles 
Irvin  her  husband,  Lillie  Ann  Dunbar  and  John  Dunbar  her 
husband  and  Sarah  0.  Stover  and  Adeline  Stover,  now  Adeline 
Williams,  united  in  a  conveyance  to  Ashton  File,  granting  to 
him  "a  one-fourth  undivided  interest"  in  the  aforesaid  100 
acres  of  land.  At  the  date  of  this  deed  Penira  Irvin,  IJllie 
Ann  Dnnbar,  Sarah  0.  Stover  and  Adeline  Stover  were  seized 
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of  a  four-sevenths  undivided  intereat,  and  deducting  therefrom 
the  one  undivided  fourth,  leaveB  thera  seized  of  nine-twenty- 
eightlis  undivided  interest. 

The  will  of  Burwell  Stover,  before  mentioned,  devised  this 
100  acres  of  land  in  two  separate  parcels,  one  parcel  to  his  son 
Andrew  Stover,  and  the  other  to  his  son  Burdine  Stover.  Bnr- 
dine  is  now  living,  but  Andrew  died  in  the  lifetime  of  the 
testator,  leaving  eight  children  as  his  heirs  at  law,  one  of  whom 
afterwards  died  without  issue.  The  will  of  Burwell  Stover 
was  made  on  the  assumption  that  be  was  seized  of  the  entire 
tract  of  land  in  fee,  which,  as  we  have  before  seen,  was  not  the 
case.  But  the  covenant  of  general  warranty  by  Tollison  Stover 
to  Burwell  Stover  purporting  to  grant  him  the  whole  of  the 
land  in  fee,  by  deed  of  July  20,  1870,  operating  as  a  conveyance 
by  way  of  estoppel,  invested  the  devisees  of  Burwell.  Stover 
with  title  to  the  three-fourteenths  which  Tollison  afterwards  in- 
herited from  the  three  deceased  children  of  Martha  Jane  Stover. 
Consequently,  the  heirs  of  Andrew  Stover  are  entitled  jointly 
to  three  undivided  twenty-eighths  in  that  portion  of  the  land 
devised  by  Burwell  Stover  to  his  son  Andrew,  and  Burdine 
Stover  is  entitled  to  three  undivided  twenty-eighths  in  that 
portion  of  the  land  devised  to  him.  The  two  children  and  the 
grandchild  of  Tollison  Stover  by  his  last  wife  are  each  entitled 
to  the  undivided  one-seventh  of  the  half,  or  to  a  one-fourteenth 
of  the  whole,  the  grandchild  taking  the  part  its  mother,  if 
living,  would  have  taken. 

The  interest  of  the  several  classes  would  be  as  follows:  the 
children  of  ilartha  Jane  Stover,  nine-twenty-eighths;  Ashton 
File,  seven-twenty-eighths ;  the  children  and  granchild  of  Tolli- 
son Stover  liy  his  last  wife,  six-hventy-eighths;  Burdine  Stover 
three-twenty-eighths ;  and  the  heirs  of  Andrew  Stover,  three- 
twenty-eighths. 

Plaintiffs  had  formerly  brought  an  action  of  ejectment  to 
recover  the  land,  and  in  Jlay  lfl04  suffered  a  non-suit.  A  judg- 
ment of  non-Buit  does  not  operate  as  a  bar  to  any  subsequent 
wuit  or  proceeding  for  the  same  cause.  4  Minor  958 ;  2  Black 
on  Judgments,  section  699 ;  Henry  v.  R.  R.  Co.,  40  W.  Va.  234. 

The  deed  of  Tollison  Stover  and  vrife  and  Lewis  Stover 
and  wife  of  July  20, 18'i'O,  to  Burwell  Stover  invested  the  grantee 
with  the  greatest  estate  which  the  grantors  then  had  in  the 
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land,  which  was  an  estate  for  the  joint  Uvea  of  Tollison  Stover 
and  Martha  Jane  Stover  his  wife.  Consequently,  no  right  of 
action  for  the  land,  or  right  to  have  it  partitioned,  accrued  to 
the  plaintiffs  until  Decemher  4,  1900,  the  date  of  Tollison 
Stover's  death,  af  which  time  they  first  had  the  right  to  share 
in  the  possession.  The  bill  in  this  cause  was  Bled  at  July 
Bules,  1904.  Plaintiffs  had  ten  years  ^rom  the  death  of  Tolli- 
son Stover  within  which  to  bring  their  suit. 

Those  claiming  by  purchase,  as  heirs  of  Martha  Jane  Stover 
and  of  Tollison  Stover,  by  virtue  of  the  deed  from  Lewis  Stover 
and  wife  to  Tollison  Stover  and  wife  dated  February  11,  1867, 
do  not  occupy  the  relation  of  such  adverse  and  hostile  claimants 
to  those  claiming  under  the  devise  from  Burwell  Stover,  fla  will 
prevent  a-  decision  of  their  rights  in  this  proceeding,  since  it 
is  seen  that  the  title  in  fee  to  so  much  of  the  land  as  they  ncrw 
have  comes  directly  from  the  same  source  as  the  title  of  the 
plaintiffs,  to-wit,  by  virtue  of  the  Ijcwia  Stover  deed  of  February 
11,  1867.  The  title  which  Burdine  Stover  and  the  heirs  of 
Andrew  Stover  now  have  in  the  land  is  identical  to  the  title 
of  these  plaintiffs.  It  is  the  three-sevenths  of  the  one-half, 
which  was  inherited  by  Tollison  Stover  from  the  three  deceased 
children  of  Martha  Jane  Stover,  deceased,  and  which  passed 
by  operation  of  estoppel  from  ToUison  Stover  to  Burwell  Stover's 
devisees.  This  is  all  the  interest  they  have.  It  is  true  they 
claim  title  to  the  whole  of  the  land,  but  their  title  papers  do  not 
support  their  claim;  on  the  contrary,  their  title  papers,  upon 
proper  construction  of  them,  prove  that  they  are  tenants  in 
common  with  plaintiffs,  and  are  entitled  to  the  three-sevenths 
of  the  half,  or  three-fourteenths  of  the  whole  of  the  land.  It 
was  necessary  to  determine  what  interest  if  any,  those  claiming 
under  Burwell  Stover  had  in  the  land,  aa  an  incident  to  the 
ascertainment  of  what  share,  or  interest,  each  claimant  should 
have  in  the  allotment.  The  fact  that  defendants  were  in  actual 
possession,  claiming  title  to  the  whole,  would  not  prevent  plain- 
tiffs from  having  partition,  unless  they  were  claiming  under  a 
source  of  title  distinct  from,  and  hostile  to,  the  source  of  plain- 
tiffs' title.  Suppose  plaintiffs  had  brought  an  action  of  eject- 
ment against  defendants,  they  could  only  have  recovered  an 
undivided  interest  in  the  land;  it  would  still  have  been  necessary 
to  partition  the  lai}d.    It  was,  therefore,  unnecessary  to  do  this. 
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as  plaintiffs  in  their  bill  admit  that  defendants  have  a  joint 
interest  with  them  in  the  land;  and  the  quantity,  or  share,  in 
that  joint  interest  is  properly  determinable  in  a  partition  pro- 
ceeding. Plaintiffs  and  defendants  are  tenants  in  common, 
and  have  right  to  partition.  Section  1,  chapter  79,  Code  1906 ; 
Cedl  V.  Clark,  44  W.  Va.  659 ;  Diwis  v.  Settle.  43  W.  Va.  17 ; 
Moore  v.  Harper,  27  W.  Va.  363 ;  Hudson  v.  Putney,  14  W.  Va. 
561. 

In  view  of  the  law  as  expressed  in  this  opinion,  it  follows 
that  there  is  error  in  the  decree  appealed  from.  Consequently, 
the  decree  of  the  circuit  court  of  Kaleigh  county,  rendered  on 
the  14th  day  of  December,  1905,  will  be  reversed,  and  this 
cause  remanded  to  said  circuit  court  for  further  proceedings 
.  therein  to  be  had  according  to  the  principles  stated  in  the  fore- 
going opinion,  and  further  according  to  the  rules  and  principles 
governing  courts  of  equity. 

Reversed  and  Remanded. 


CHARLESTON. 

Morris  v.  Ddtchebs  Ikscraxce  Compant. 
Decided  April  26,  1910. 

Insubance — Proofs  of  Lom — Waiver — Denial  of  Liability. 

Denial  by  a  Are  Insurance  company,  within  the  sixty  days 
given  the  Insured  to  furnish  preliminary  proofs  of  loss,  of  Its 
liability  on  other  grounds.  Is  In  legal  effect  a  waiver  of  the  con- 
ditions of  the  policy  requiring  such  proofs. 
SAAfK — Proofs  of  Loss — Waiver — Authority,  to  Make. 

But  Buch  dental  and  notice  thereof  to  the  Insured  to  bind  tbe 
Insurance  company  must  be  by  some  offlcer  or  agent  having 
authority,  express  or  Implied.  Neither  the'  declaration  of  a 
local  soliciting  agent  nor  of  an  adjuster  not  shown  to  have  au- 
thority to  make  such  denial  will  bind  the  Insurance  company, 
or  excuse  the  Insured  from  compliance  with  the  conditions  of 
the  policy  to  furnish  such  preliminary  proofs. 
Same— Xcfion  on  Policy — Conditions  Precedent — Proofs  of  Loss. 

Furnishing  of  the  preliminary  proofs  of  toes  as  required  by 
the  conditions  of  a  policy  of  Hre  insurance  Is  a  condition  pre- 
6?  W.  Va.  * 
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cedent  tx>  any  right  of  action  thereon,  and  unlew  waived  an  ac- 
tion on  the  policy  does  not  accme  to  tbe  insured  until  sucta 
proofs  have  been  furnished. 

Error  to  Circuit  Court,  HarriBon  County. 
Action  b;  Mary  L.  Moiris  against  the  Dutchess  Insurance 
Company.    Judgment  for  defendant,  and  plaintiff  brings  error. 

Affirmed. 

E.  D.  Lewis  and  D.  J,  Carter,  for  plaintiff  in  error. 

Davis  &  Davis  and  E.  B.  Templeman,  for  defendant  in  error. 

Miller,  Judge: 

In  an  action  on  a  policy  of  fire  insurance  defendant,  in  addi- 
tion to  the  general  issue,  filed  a  statement,  as  provided  by  sectioD 
64,  chapter  125,  Code  1906,  that  it  would  also  rely,  by  way  of 
defense,  first,  on  the  fact  that  the  insured  had  not  given  im- 
mediate notice  in  writing  to  defendant  of  the  loss,  and  had 
not  within  aixty  days  after  the  fire  nor  at  any  time  furnished 
proofs  of  the  loss,  as  required  by  the  provisions  of  the  policy, 
wherefore  no  right  of  action  thereon  had  ever  accrued  to  plain- 
tiff; second,  on  the  fact  that  the  building  covered  by  the  policy 
sued  on  had  been  allowed  to  he  and  become  vacant  and  unoccu- 
pied and  to  so  remain  for  a  period  of  more  than  ten  days,  in 
violation  of  the  conditions  of  the  policy,  rendering  the  same 
void. 

Plaintiff  did  not  claim  or  prove  on  the  trial  that  she  had  ever 
furnished  defendant  with  proofs  of  loss  required  by  the  terms 
of  the  policy,  but  on  the  tcial,  without  having  filed  any  state- 
ment in  writing  specifying  the  same,  as  required  by  section  65 
of  said  chapter  125,  Code  1906,  insisted  that  defendant  had 
waived  such  proofs  of  loss  by  denying,  within  the  sixty  days 
given  by  the  policy  for  furnishing  such  proofs,  any  and  all 
liability  under  the  policy  for  the  loss  incurred. 

Issues  being  joined  on  the  pleadings  filed  the  jury  on  the 
trial  returned  a  verdict  for  plaintiff  for  $114i),  which  upon  the 
defendant's  motion  was  set  aside  and  a  new  trial  awarded. 

To  test  the  correctness  of  the  judgment  below,  plaintiff  has 
brought  the  case  here  upon  a  writ  of  error. 

Said  section  65  of  chapter  125,  Code  1906,  provides  that 
87  w.  Va. 
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"if  plaistifF  iptends  to  rely  upon  any  matter  in  waiver,  estoppel 
or  in  confeeeioQ  or  avoidance  of  any  matter  which  may  have 
been  stated  by  the  defendant  •  •  * ,"  he  "muet  file  a  state- 
ment in  writing,  specifying  in  general  terms  the  matter  on 
which  he  intends  so  to  rely"  verified  by  affidavit.  The  point  ia 
not  made  that  plaintiff  did  not  give  notice  of  waiver  by  defend- 
ant of  her  promissory  warranty  to  furnish  proofs  of  loaa,  but 
it  is  doubtful  whether  under  the  proviaion  of  the  statute,  she 
should  now  be  permitted  to  rely  on  such  alleged  waiver.  We 
need  not  decide  this  question,  however,  for  in  our  judgment  the 
Facts  proven  do  not  amount  to  a  waiver  by  defendant. 

This  proposition,  many  times  decided,  that  "denial  by  an 
insurance  company  of  its  liability  on  other  grounds,  within  the 
allowed  for  furnishing  preliminary  proofs  of  loss,  is  in 
a  waiver  of  the  conditions  of  the  policy  requiring  sudi 
proofs,"  is  not  controverted.  Medley  v.  Ins.  Co.,  55  W.  Va.  342 
(Syl.pt.  11)  ;J?«iz  v.  Ins.  Co.,  33  W.  Va.  526  {Syl.pt.4); 
Shtppard  v.  Ins.  Co.  21  W.  Va.  368  (Syl.  pt.  14) ;  Cleavetiyer  v. 
Ins.  Co.,  47  W.  Va.  595,  610.  Defendant,  however,  denies  that 
within  the  sixty  days  given  for  furnishing  preliminary  proofs  of 
loss  it  or  any  one  authorized  by  it  denied  its  liability  on  other 
grounds.  It  is  not  claimed  by  plaintiff  that  any  such  denial  is 
contained  in  any  letter  or  notice  in  writing  received  from  defend- 
ant company.  The  evideiice  relied  on  is  that  on  the  day  follow- 
ing the  fire  plaintiffs  husband,  for  her,  verbally  notified  a  local 
agent  of  defendant  of  the  loss;  that  this  agent  notified  the 
general  agents  at  Charleston  of  the  loss  by  letter,  acknowledged 
by  them,  and  that  a  fev  days  afterwards  they  sent  their  ad- 
juster, a  special  agent,  to  the  place  of  the  fire,  who  after  viewing 
the  premises,  did  not  see  or  communicate  with  the  insured  or 
her  husband,  but  stated  to  the  local  agent  on  his  return  from 
the  place  of  the  fire,  that  he  had  learned  that  the  property  was 
vacant,  and  that  defendant  would  deny  liability  under  the 
policy  for  that  reason.  The  local  agent  on  the  stand  aa  a  witness 
for  plaintiff  would  not  say  that  he  was  authorized  by  defendant 
or  the  adjuster  to  notify  plaintiff  that  the  defendant  denied 
its  liability.  Failing  to  show  authority  of  the  local  agent  to 
act  in  the  relation  to  the  loss,  objections  were  properly  sustained 
by  the  court  below  to  questions  propounded,  to  D.  M.  Morris, 
plaintiff's  husband  and  agent,  as  to  whether  the  local  agent 
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had  at  any  time  adviBed  him  that  defendant  would  not  pay  the 
loss,  and  the  evidence  fails  to  show  any  notice  by  defendant  t» 
plaintiff  at  any  time  within  the  siity  days,  through  any  local  or 
special  agent  or  otherwise  of  any  denial  by  defendant  of  its 
liability.  On  the  contrary  the  evidence  shows  that  when  written 
to  by  plaintiff  on  April  13,  1905,  within  the  sixty 
days,  the  special  agent  and  adjuster  who  had  been  sent  to  see 
the  property,  'wrote  her  April  17,  1905,  saying:  "In  reply  would 
say,  the  contract  in  your  possession  will  give  you  the  information 
necessary  as  to  what  steps  to  take."  Her  answer,  April  19, 
accused  the  adjuster  of  evasion,  threatening  suit,  and  saying 
"I  suppose  you  intend  to  try  to  beat  us  out  of  our  money  on  some 
technicality." 

This  was  practically  all  that  occurred  showing  or  tending  to 
show  denial  of  liability  by  defendant  until  in  June,  1905,  long 
after  the  expiration  of  the  sixty  days,  when  the  matter  was 
again  taken  up  by  counsel  directly  with  defendant  company,  and 
being  by  it  referred  to  its  general  agents  at  Charleston,  cor- 
respondence between  counsel  and  agents  ensued  resulting  then 
in  a  denial  by  its  agents  of  any  liability  on  the  part  of  defend- 
ant.   In  the  mean  time  no  proofs  of  loss  were  furnished. 

The  policy  specifically  provides  that  "no  officer,  agent,  or 
other  representative  of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of  agreement  indorsed 
hereon  or  added  hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent  or  representative  shall  have  such  power 
or  be  deemed  or  held  to  have  waived  such  provisions  or  con- 
ditions unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  the  policy  esist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached."  Another  provision  of  this 
policy  says;  "No  suit  or  action  on  this  policy,  for  the  recovery 
of  any  claim,  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  assured  with  all  the  foregoing 
requirements,  nor  unless  commenced  within  twelve  months  next 
after  the  fire,"  This  includes  the  furnishing  of  preliminary 
proofs  of  loss.  It  has  been  held  that  under  such  a  provision 
an  adjuster  could  not  waive  any  of  the  conditions  of  a  policy. 
Weed  V.  London  &c.  Co.,  116  N.  Y.  106  (33  N.  E.  339).    Nor 
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can  a  local  solicitisg  agent  So  so.  May  on  Ins.  section  129. 
In  Medley  v.  Ins.  Co.,  55  W.  Va.  342,  this  Court  said:  "Aa 
to  pTomiBBOrj  warranties,  conditioDS  for  the  violation  of  which 
the  policy  iB  rendered  non-effective  after  it  has  become  effective 
and  operative,  such  limitation  clause  is  not  only  notice  to  the 
insured  of  want  of  authority  in  the  agent  to  wa\ve  them,  but 
also  a  Btipulation  between  the  parties  that  the  agent  has  not, 
and  shall  not  have,  any  such  power."  Failure  to  make  proof  of  lose 
required  by  the  terms  of  the  policy  as  a  condition  precedent  to  right 
of  action  thereon  is  not  excused  by  a  claimed  waiver,  not  in 
writing,  by  an  agent  of  the  company  not  shown  to  have  any 
express  authority  to  make  it  and  whose  action  was  not  ratified 
by  the  company.  Insurance  Co.  v.  Encampment  Smelting  Co., 
166  F.  R.  231 ;  Ruffner  Bros.  Co.  v.  Ins.  Co.,  59  W.  Va.  438. 

These  authorities  make  it  clear  that  no  act  or  declaration  of 
either  the  adjuster  or  the  local  agent  of  the  defendant  relied 
on  but  not  shown  to  have  been  authorized  or  ratified  by  it 
bound  the  defendant  or  excused  the  plaintiff  from  furnishing 
the  required  proofs  of  loss,  and  hence  no  cause  of  action  has 
as  yet  accrued,  for  the  furnishing  of  such  proofs  is  a  condition 
precedent  to  action  or  recovery.  Adkins  v.  Globe  Fire  Ins.  Co., 
45  W.  Va.  384  (Syl.  pt.  5) ;  Peninsular  Land  Co.  v.  Franklin 
Ins.  Co..  35  W.  Va.  6G6  (Syl.  pt.  9). 

No  right  of  action  on  the  policy  having  accrued  to  plaintiff 
at  the  time  of  the  suit  brought  it  will  be  wholly  unnecessary  for 
ua  to  consider  the  question,  elaborately  argued,  whether  the 
policy  sued  on  was  rendered  void  for  violation  by  the  assured 
of  the  provision  of  the  policy  against  allowing  the  property  to 
become  vacant  and  unoccupied  and  to  bo  remain  for  a  period 
of  more  than  ten  days. 

Finding  no  error  in  the  judgment  below  it  must  be  affirmed. 

Affirmed. 
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CHARLESTON. 

Price  et  al  v.  Lainq,  Adm'r. 
Decided  April  26,  1910. 

1,  B^ECTTTOM  AND  AoMiwiSTBATORS — Riohts  Of  O^neral  CreHtor— 

6m  Against  Bxeevtor. 

A  general  creditor  of  a  deceased  irarson  cannot  maintalti  a 
bill  In  equity  ag&lnst  the  pergonal  repreaentatlve,  to  charge.  In 
bis  hands,  the  personal  estate  only,  without  showing  some 
ground  of  equity  jurledlctlon,  such  as  Inadequacy  of  the  legal 
remedies,  Inability  to  obtain  satisfaction  of  his  debt  by  pursuit 
thereof  to  judgment  and  execution,  or  neceBSlty  for  discovery. 

2.  Same — Failure  to  File  Inventorj/ — Bill  for  Discover]/. 

Mere  failure  of  a  pernonal  representative  to  return  an  Invent- 
ory of  the  personal  estate  within  the  time  In  which  the  law 
requires  blm  to  do  so.  will  not  sustain  a  bill  for  discovery  and 
relief  in  such  case.  Such  a  bill  must  comply  with  the  rule,  re- 
quiring a  showing  of  necessity  for  the  discovery,  due  to  Indis- 
pendabUlty  of  the  evidence  sought  and  inability  to  obtain  It 
otherwise  than  by  discovery. 

Appeal  from  Circuit  Court,  Greenbrier  Connty. 
Bill  bj  S.  L.  Price  and  others  against  Thomas  K.  Laing, 
admiDistrator.    Decree  for  defendant,  and  plaintiffs  appeal. 

Affirmed. 
Henry  Oilmer  and  J.  A.  Preston,  for  appellants. 
T.  E.  Laing  and  File  £  File,  for  appellees. 

POFFENBABflEE,  JUDOE: 

S.  Lewis  Price  and  others  filed  their  bill  in  the  circuit  court 
of  Greenbrier  county,  against  Thomas  K.  Laing,  administrator 
with  the  will  annexed  of  the  estate  of  James  Laing,  deceased, 
to  recover  a  minimum  royalty  or  rental  accruing  to  them  under 
a  lease  of  coal  lands,  made  to  the  said  James  Laing  in  his  life 
time  and  dated  Jan.  10,  1906.  The  amounts  claimed  are 
$750.00,  with  interest  from  Jan.  1,  1908,  $1,000.00,  with  interest 
from  April  1,  1908,  and  $1,000.00  with  interest  from 
July  1,  1908.  Liability  to  rentals  to  accrue  in  the  future 
67  w,  Tm. 
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under  the  lease  is  also  eet  up.  The  only  fact  alleged  as  a  special 
ground  for  jurisdiction  in  equity  is  the  failure  of  the  administra- 
tor to  return  any  appraisement  or  inventory  of  the  estate  of  his 
testator,  within  the  time  in  which  he  ie  required  by  law  to  do 
BO,  with  the  additional  charge  that  the  plaintiffs  do  not  know 
what  assets  came,  or  should  have  come,  to  bis  hande,  applicable 
to  the  payment  of  the  testator's  debts.  The  court  having  bus* 
tained  a  demurrer  to  the  bill  and  dismissed  it,  an  appeal  has 
beeb  taken. 

It  is  earnestly  insisted,  upon  the  authority  of  Poling  v.  Huff- 
man, 39  W.  Va.  380,  and  Hole  v.  White,  47  W.  Va.  700,  that 
the  failure  of  an  administrator  to  file  an  inventory,  render  an 
account  of  sales  or  make  the  settlements  required  by  law,  or 
any  other  omission  of  duty  on  his  part,  gives  a  creditor  a  right 
to  sue  him  in  equity,  on  the  theory  of  a  trust,  disregarded  or 
abused,  for  satisfaction  of  hie  debt  out  of  the  personal  estate. 
The  first  of  said  cases  was  brought  by  a  creditor,  within  six 
months  from  the  date  of  the  appointment  of  the  administrator, 
and  the  question  for  actual  decision  was,  whether  the  right 
of  the  administrator,  given  by  statute,  to  institute  a  suit  to 
subject  the  real  estate  of  his  decedent  to  the  payment  of  his 
debts,  in  the  event  of  a  deficiency  of  personal  estate  to  pay  them, 
is  exclusive  during  that  period  of  six  months.  In  discussing 
that  question.  Judge  Dent  undertook  to  state  briefly  the  ancient 
remedies  of  a  creditor  of  a  decedent's  estate.  In  this  connection, 
he  said  such  a  creditor  might  maintain  a  separate  bill  in  chancery 
to  compel  payment  of  his  individual  debt  out  of  the  funds  in 
the  hands  of  the  perBonal  representative ;  a  bill  on  behalf  of  him- 
self and  other  creditors  to  ascertain  and  distribute  both  the  real 
and  personal  estate ;  or  a  bill  of  discovery  against  the  personal 
or  real  representatives  of  the  estate,  to  discover  the  assets  liable 
to  the  payment  of  his  debts.  For  the  first  proposition,  he  cited 
no  Virginia  or  West  Virginia  authority.  For  the  last  one, 
he  cited  Virginia  decisions.  None  of  this  was  matter  of  actual 
decision,  except  the  second  proposition  above  stated.  That  is 
settled  doctrine,  for  which  no  authority  need  be  cited.  The 
real  estate  can  be  proceeded  against  only  in  equity.  In  Hole 
T.  White,  the  effort  was  to  charge  the  administrator  by  a  bill  in 
equity  in  respect  to  personal  property  only.  There,  Judge  Dbst 
had  occasion  to  review  and  accurately  define  what  he  meant 
BT  w.  Vt 
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bj  the  statement  made  in  Poling  v.  Suffman;  and  his  con- 
clusion was  that  equity  has  do  jurisdiction  of  such  a  case,  unless 
some  special  ground  therefor,  such  as  necessity  for  discovery  or 
the  existence  of  an  equitable  demand,  is  shown.  Point  1  of  the 
syllabus  emphatically  declares  this,  saying :  "A  general  creditor 
of  a  deceased  person  cannot  sustain  a  bill  in  equity  on  a  purely 
l^al  demand  unless  he  shows  that  he  has  exhausted  his  legal 
remedy,  or  that  such  remedy,  for  some  good  cause,  vould  be 
inadequate  or  unavailing." 

It  is  suggested  iu  the  opinion  in  that  case,  that  failure  to 
return  an  inventory  may  confer  such  jurisdiction  on  the  ground 
of  discovery,  but  this  is  necessarily  an  obiter  dictum,  as  such 
failure  of  duty  was  not  disclosed  by  the  bill.  To  lack  of  necessity 
for  decision  of  such  a  question,  we  may  attribute  the  indefinite- 
ness  of  the  terms  in  which  the  suggestion  is  couched.  It  is  not 
tested  by,  nor  analyzed  in  the  light  of,  the  rules,  applicable  to 
bills  for  discovery  and  relief,  and  there  is  added  the  signficant 
qiulification,  "and  the  creditor  is  thus  prevented  from  knowing 
the  true  condition  of  the  estate."  Taken  all  together,  we  think 
the  opinion,  as  well  as  the  syllabus,  declares  the  hill  must  make 
out  a  case  for  discovery  as  ground  for  relief,  or  set  up  some  other 
equity.  Lack  of  an  inventory  does  not  necessarily  deprive  the 
creditor  of  information,  enabling  him  to  determine  whether  there 
are  sufficient  assets  in  the  hands  of  the  personal  representative  , 
to  satisfy  his  debt.  He  may  know  all  about  the  condition  of  the 
estate,  nottrithstanding  such  omission  of  duty,  or  enough  to 
make  certain  his  ability  to  obtain  satisfaction  of  his  debt  by 
pursuit  of  the  legal  remedies,  and  that  is  all  the  interest  he  has 
iu  the  estate.  Such  knowledge  suffices  his  purposes  and  de- 
mands fully.  The  exact  condition  of  the  estate  is  a  matter 
of  no  importance  to  him,  if  he  has  sufficient  knowledge  to 
enable  him  to  collect  his  debt,  that  being  the  full  extent  of 
his  interest  in  the  estate.  Moreover,  if  it  were,  he  may  be 
abundantly  able  to  prove  the  exact  condition  of  the  estate  by 
competent  witnesses,  other  than  the  defendant.  A  bill  for 
discovery  and  relief  must  show  indispensability  of  the  informa- 
tion sought  from  the  defendant  and  inability  to  obtain  it 
otherwise  than  by  discovery.  Frewett  v.  Bank,  66  W.  Va.  184 
(66  S.  E.  231) ;  Dudley  v.  Niswander  &  Co.,  65  W.  Va.  461; 
Thompson  v.  WUttaker  Iron  Works,  41  W.  Va.  5?'4. 
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Some  authority  from  other  juriadictiona  for  the  poBJtion  that 
a  single  creditor  may  sue  the  personal  representative  in  equity 
for  Batisfaction  of  his  debt,  vithout  showing  any  special  ground 
of  equity  jurisdiction,  upon  the  theory  of  right  to  an  account- 
ing from  the  personal  representative  as  a  trustee,  or  right  to 
go  into  equity  to  enforce  the  due  administration  of  a  trust, 
is  .cited  and  insisted  upon  as  being  founded  upon  reason  and 
sound  principle.  There  are  many  instances,  no  doubt,  in  which 
the  trust  relation  Buffices  to  give  jurisdiction  in  equity,  but  we 
are  unable  to  sec  that  the  application  of  this  principle  is  broad 
enough  to  cover  a  case  of  this  kind.  In  law,  the  personal 
representative  is  not  the  agent  of  the  creditor.  There  is  no 
relation  of  express  or  direct  contract  between  them,  upon  which 
a  special  duty  to  render  an  account  can  stand.  Their  relation 
is  that  of  debtor  and  creditor,  which  makes  the  legal  remedies 
applicable  and  available.  While  the  personal  representative 
is,  in  a  sense,  a  trustee,  his  trust  is  created,  not  by  contract, 
but  by  law.  It  is  not  a  simple  ordinary  trust,  such  as  falls 
exclusively  wjthin  the  equity  jurisdiction.  Moreover,  practically 
all  the  authorities  relied  apon  found  the  jurisdiction  upon  a 
right  to  a  discovery  of  assets,  or  to  subject  the  real  estate  of  the 
decedent  in  the  hands  of  the  heirs.  The  leading  case  in  this 
country  is  Thompson  v.  Brown,  4  Johns.  Ch.  (N.  Y.)  G19. 
The  bill  in  that  case  averred  the  necessity  of  discovery.  The 
8a;ne  is  true  of  the  bill  in  Kennedy  v.  Creswell,  101  U.  S.  641, 
Most  of  the  Virginia  cases  relied  upon  were  hills  to  charge 
the  real  estate,  as  well  as  to  administer  the  personal  estate, 
on  the  theory  of  a  deficiency,  of  personal  property.  Rice  v. 
Hartman.,  84  Va.  251;  Hurn  v.  Kellar,  79  Va.  415;  Carter 
v.  Hampton's  Admr.,  77  Va.  631;  Duerson's  Admr.  v.  Ahop, 
27  Grat.  229.  An  exception  to  this  rule,  and  authority  for 
the  position  taken  in  the  brief,  may  be  found  in  Beverly  v. 
Rhodes,  86  Va,  415,  but  that  case  is  not  clear  on  this  point 
The  opinion  is  short  and  does  not  set  forth  the  pleadings.  The 
heirs  seem  to  have  been  made  parties,  importing  an  attempt  to 
charge  the  real  estate.  For  all  that  we  can  see,  the  bill  may 
have  shown  deficiency  of  personal  estate,  and  necessity  of  resort 
to  the  real  estate.  Pomeroy'a  Eq.  Jur.,  section  1^6,  is  relied 
upon  and  seems  to  say  the  right  of  a  creditor  of  a  decedent 
to  go'  into  equity  for  satisfaction  of  his  debt  is  never  denied, 
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on  the  ground  of  want  of  jurisdiction,  but,  if  thia  is  the  correct 
reading  of  the  text,  it  ia  admitted,  in  a  BubBequent  part  of  tha 
section,  that  "Throughout  the  great  majority  of  the  United 
States,  however,  this  jurisdiction  of  equity,  even  where  not 
expressly  abrogated,  has  become  virtually  obsolete."  What- 
ever .the  doctrine  may  be  elsewhere,  Hah  v.  White,  cited,  the 
only  decision  of  thia  Court,  bearing  directly  on  the  question, 
denies  such  jurisdiction  in  this  state,  and  a  suit  in  equity, 
uudpr  such  cireumstanees,  is  contrary  to  our  practice. 

Perceiving  no  error  in  the  decree  appealed  from,  we  affirm  it. 

Afjlrmed. 


CHARLESTON. 

Jacobs  v.  Williams. 
Decided  April  26,  1910. 

1.  Appeal  ahd  EIhbob — Hearing  of  Caiise — Notice. 

A  notice  ot  Intention  to  Inslet  upon  the  hearing  of  a  cause,  at 
a  certain  term  of  the  appellate  court,  &t  a  place  outside  of  the 
grand  division  to  which  the  cause  belongs,  and  to  ask  tbat  It  be 
placed  In  the  argument  list  and  eet  for  hearing  at  said  term,  1b 
sutBclent. 

2.  Same — Bonds — Acknoteledfjment. 

An  appeal  bond  need  not  be  acknowledged  hy  the  obligors. 

3.  ExcEPTioiis,  Bill  of — Signiiiff  in  Vacation— Kece$itj/  for  Record 

Order. 

To  enable  a  Judge  to  sign  and  certify  bills  ot  exception  In  va- 
,   cation,  within  thirty  days  after  adjournment.  It  la  not  necesBary 
to  reserve  light  to  do  so  by  an  order,  entered  of  record. 

4.  Same — Time  for  Allowance. 

Intervention  ot  a  special  term  In  the  thirty  day  period,  al- 
lowed for  taking  bills  of  exception  after  adjournment,  does  not 
shorten  said  period  nor  deprive  the  court  or  Judge  of  power  to 
allow  such  bills.  Within  said  period,  they  may  be  allowed  either 
In  court  or  In  vacation. 

6.     AsBAULT  ANo  Battebt — AdmiaHMJitjf  of  Evidence— Damaget. 

In  an  action  for  assault  and  battery,  evidence  of  lees  or  dam- 
age from  interruption  to  a  particular  vocation  or  calling  under  a 
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contract  with  a  certain  employer,  is  admlseible  under  a  general 
cbarge  in  the  declaration,  that  the  Injuries  inflicted  upon  the 
plaintlfr  prevented  him  from  traueactlng  hU  neceesary  atTaln 
and  business,  in  the  abEi^ice  oC  a  demand  for  a  bill  of  particu- 
lars, specifying  the  character  of  the  vocation  or  employment  and 
the  nature  and  extent  of  the  loss. 

6.  Nbw  Trial— Weuj/v  Discovered  Evidence-— Diligence. 

An  applicant  for  a  new  trial,  on  the  ground  of  after  discovered 
evidence,  must  clearly  show  his  lack  of  knowledge  of  such  evi- 
dence before  the  trial  and  diligence  to  obtain  such  knowledge 
and  the  evidence  Itself.  He  must  set  forth  the  facts,  showing 
his  lack  of  such  knowledge,  his  elloi-ts  to  obtain  It  and  what 
prevented  him  from  doing  bo,  and  leave  it  to  the  court  to  say, 
from  the  facts  stated,  whether  he  bad  such  knowledge  or  used 
due  diligence  to  obtain  It 

7.  Same — yewly  Discovered  Evidence — Necessity  for  Witness'  Affi- 

davit. 

On  an  application  for  a  new  trial,  to  admit  after  discovered 
evidence,  the  affidavit  of  the  new  witness,  showing  what  be  wilt 
testify  to,  must  be  produced,  or  a  good  excuse  shown  for  its  ab- 
sence. 

Error  to  Circuit  Court,  Raleigh  CouDty. 

Action  by  David  Jacobs  against  Andy  Williams.  A  verdict 
for  plaintiff  was  set  aside,  and  a  new  trial  granted,  and  plaintiS 
brings  error. 

Reversed  and  Rendered. 

R.  F.  Dunlap,  for  plaintiff  in  error. 

Qeo.  W.  Wiiliams,  for  defendant  in  error. 

PorFENBABGEKJ  JdME: 

In  an  action  of  trespass  for  assault  and  battery,  David 
Jacobs,  a  traveling  salesman  of  Cincinnati,  Ohio,  obtained  s 
verdict  for  $1,000.00,  against  Andy  Williams,  in  the  circuit 
court  of  Balcigh  county,  on  the  12th  day  of  Dec.,  1906.  A 
motion  to  set  it  aside,  as  being  contrary  to  the  law  and  the 
evidence,  was  overruled  July  8,  1906,  and  judgment  rendered. 
On  affidavits,  showing  alleged  newly  discovered  evidence,  the 
judgment  and  verdict  -were  set  aside  and  a  new  trial  allowed 
July  18,  1906,  to  which  last  order  a  writ  of  error  was  allowed. 

Preliminarily,   insufficiency  of  the  notice  to  have  the  case 

heard  in  this  Court  out  of  its  grand  division,  insufficiency  of 

67  w.  va. 


April  1910.]  Jacobs  v.  Williaus.  379 

the  appeal  bond,  and  lack  of  authority  in  the  court  to  allow 
bills  of  exception  in  vacation,  within  thirty  days  after  the 
expiration  of  the  term  at  which  the  judgment  was  rendered, 
without  express  reservation  of  power  to  do  so,  and  also  to 
allow  thera  in  vacation,  after  the  intervention  of,  or  at,  a 
special  term,  are  inslBted  upon.  The  notice  to  have  the  case 
heard  at  the  Wheeling  term,  in  1909  was  given  more  than 
thirty  days  before  the  first  day  of  that  term,  and  it  was  accord- 
ingly submitted  at  that  term.  This  notice  was  in  exact  con- 
formity with  the  requirement  of  section  9  chapter  113  Code 
1906.  One  objection  to  the  bond  is  want  of  acknowledgment. 
No  acknowledgment  of  such  a  bond  is  necessary.  Lyttle  v. 
Cozad,  21  W.  Va.  183,  203.  It  is  also  said  the  plaintiff  did 
not  sign  the  bond  with  his  own  hand.  If  this  were  necessary, 
his  signature  to  the  bond  is  proven  to  be  in  his  own  hand- 
writing. The  statute  does  not  expressly  require  the  entry  of 
an  order,  reserving  power  to  allow  bills  of  exception  in  vaca- 
tion. It  is  remedial  and  should  be  liberally  construed,  and  we 
perceive  no  ground  upon  which  this  condition  or  limitation 
can  be  added  by  the  Court,  As  to  the  interventioni  of  a 
special  term,  within  the  thirty  days  allowed,  we  have  decided 
that  the  statutory  period  is  not  shortened  by  it.  Layne  v.  C.  & 
0.  Railmiy  Co.,  66  W.  Ya.  607. 

As  the  judgment  was  set  aside  before  the  end  of  the  term 
at  which  it  was  rendered,  the  court  had  undoubted  jurisdic- 
tion and  power  to  annul  it  for  sufBcient  reasons,  wlierefore 
the  sole  remaining  inquiry  is  whether  it  erred  in  doing  so. 

For  the  plaintiff  in  error,  it  is  urged  that  the  defendant  in 
error  has  not  brought  himself  within  the  rules,  governing  appli- 
cations for  new  trials,  on  the  ground  of  newly  discovered  evi- 
dence. On  the  other  hand,  it  is  contended,  not  only  that  these 
rules  have  been  complied  with,  but  also  that  errors,  committed 
in  the  course  of  the  trial,  justify  the  action  of  the  court  in 
setting  aside  the  verdict.  If  the  cross-assignments  of  error  are 
well  founded,  it  is  obviously  unnecessary  to  inquire  whether 
the  matter  relied  upon  as  newly  discovered  evidence  is  in- 
sufficient in  any  respect.  As  the  law  of  that  subject  is  well 
settled,  our  decision  would  be  of  no  value  as  a  precedent.  Nor 
would  it  be  valuable  as  a  declaration  of  principle  in  this  action, 
since,  on  a  new  trial,  the  omitted  evidence  would  be  put  in. 
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Proper  bills  of  exceptioD  disclose  the  rulicgs,  relied  upon  as 
enrore,  eufficient  to  Bustaiii  the  final  action  of  the  court.  The 
record  is  therefore  complete  and  shows  the  saving  of  excep- 
tions. As  the  t«rm  had  not  yet  ended,  the  court  could  make  its 
ultimate  coQclusions  conform  to  its  opinion  of  the  lav,  arising 
upon  the  facts.  Hence  the  getting  aside  of  the  verdict  was 
'  not  erroneouB  merely  because  it  was  done  after  approval  thereof 
and  rendition  of  judgment  thereon. 

Though,  in  respect  to  loss  by  interruption  to.  plaintifFe  bosi- 
nesa,  the  declaration  does  not  allege  any  particular  vocation, 
employment  or  business,  saying  only  that  he  was  prevented  by 
his  injuries  from  transacting  his  necessary  affairs  and  business, 
evidence  of  a  special  and  particular  employment,  namely,  travel- 
ing salesman  for  a  certain  firm,  and  interruption  thereof  for 
about  tw«  and  one-half  months,  was  admitted,  causing  a  loss 
of  $750.00,  and,  in  addition  thereto,  subsequent  loss  in  the 
same  business,  due  to  bad  health  and  impaired  earning  power, 
resultant!  from  the  injuries  inflicted.  Only  a  part  of  this 
evidence  was  objected  to,  but  it  is  insisted  that  a  verdict  can- 
not stand  upon  it,  either  wholly  or  partially,  though  admitted 
without  objection,  and  some  of  our  decisions  seem  to  sustain 
this  view,  provided  the  general  allegation  of  loss  of  business, 
aided  by  failure  to  object  to  the  evidence  or  to  call  for  specifi- 
cation of  the  particulars  of  loss,  is  not  broad  enough  to  cover 
this  element  of  damages.  That  a  verdict  cannot  rest  on  a 
ground  of  liability  which  could  have  been  alleged,  but  was 
not,  is  asserted  in  Hawker  v.  Railroad  Co.,  15  W.  Va.  628, 
and  Snpder  v.  Wheeling  Elec.  Co.,  43  W.  Va.  661. 

It  seems  equally  clear  that  the  element  of  damages  in  ques- 
tion here  is  special  and  should  have  been  specially  pleaded, 
since  interruption  of  a  particular  vocation,  employment  or 
business  is  not  the  necessary  result  of  a  personal  injury,  and 
presumptively  known  to  the  defendant.  A  declaration,  claim- 
ing damages  for  a  wrong,  must  indicate  the  elements  of  the 
damages  as  well  as  the  ground  of  liability.  General  damages, 
such  as  both  naturally  and  necessarily  flow  from  the  wrongful 
act,  set  forth,  need  not  be  specially  pleaded;  but  many  results 
may  naturally  flow  from  such  an  act,  that  are  not  necessary 
sequences,  and  these  must  be  specially  pleaded,  because  pre- 
sumptively the  defendant  is  not  c<^nizant  of  them.  Without 
67  vr.  Va, 
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an  allegation  thereof,  the  declaration  gives  no  notice  of  them. 
Fleming  v.  Railroad  Co.,  51  W.  Va.  54;  Yeaffer  v.  Bluefield, 
40  W.  Va.  484;  Pegram  v.  StoHz,  31  W.  Va.  220,  239. 

Under  the  common  law  rulea  of  pleading,  the  allegation 
reepectiBg  Iobs  to  business,  is  do  doubt  too  general  and  in- 
definite. It  fails  to  show  what  the  vocation,  calling  or  business 
of  the  plaintiff  was,  how  long  it  was  interrupted  and  the  amount 
of  loss  occasioned  by  the  interruption.  These  are  all  important 
elements  or  factors,  which  the  defendant  cannot  be  deemed  to 
have  known.  He  was  entitled  to  notice  of  intention,  on  the 
part  of  the  plaintifF,  to  prove  them  as  a  part  of  his  case.  Before 
the  common  law  rules  of  pleading  were  amended  and  simplified 
by  statutes,  a  special  demurrer  might  have  reached  these  omis- 
sions and  enabled  the  defendant  to  have  compelled  an  amend- 
ment of  this  portion  of  the  declaration,  or  caused  (it  to  be 
stricken  out,  in  the  event  of  a  refusal  to  amend  it.  But.  the 
special  demurrer  has  been  abolished  by  section  39,  chapter 
125,  Code  of  1906.  4  Min.  Ins.  Part  I  p.  745.  This  statute 
says  the  court  shall  not  regard  any  defect  or  imperfection  in 
the  declaration  or  pleadings,  on  demurrer,  except  in  the  case 
of  a  plea  in  abatement,  unless  something  has  been,  omitted  so 
essential  to  the  action  or  defense  that  judgment  according  to 
law  and  the  very  right  of  the  cause  cannot  be  given.  Section 
3  of  chapter  134  of  the  Code  of  1906  further  provides  that  no 
judgment  shall  be  reversed  for  any  defect,  imperfection,  or 
omission  in  the  pleadings,  which  could  not  be  regarded  on 
demurrer.  As  there  is  no  longer  a  special  demurrer,  and  an 
allegation  of  loss,  occasioned  by  a  wrongful  interruption  to 
business,  states  a  cause  of  action,  it  is  impossible  to  see  how  the 
omissions  above  mentioned  could  be  reached  or  complained  of 
by  demurrer.  The  case  therefgre  seems  to  fall  clearly  within 
these  statutory  provisions.  This  element  of  damages  from  loss 
of  business  is  lodged  in  the  declaration.  It  has  not  been 
wholly  omitted.  li  it  had  been,  the  statutory  provision, 
last  above  referred  to,  would  not  aid  the  declaration. 
Holliday  v.  Myers,  II  W.  Va.  293 ;  Long  v.  Camp- 
bell, 37  W.  Va.  665.  Though  it  is  in  the  declaration,  and 
beyond  the  reach  of  a  demurrer,  it  is  nevertheless  ao  general 
and  indefinite  as  not  to  fully  apprise  the  defendant  of  material 
facts,  without  notice  of  which  he  may  be  placed  at  great  dia- 
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advantage  in  the  trial  of  the  case.  But  the  law  -wiaely  aaanmes 
that  the  defendant  has  knowledge  of  all  the  particular  in 
many  cases  and  does  not  need  the  aid  of  a  apecification  thereof 
in  the  declaration.  Accordingly,  a  means  of  obtaining  the  same 
IB  provided  in  case  he  does  need  it.  Section  46  of  chapter  130 
of  the  Code  of  1906  empowers  the  court  to  order  a  statement 
of  the  particulars  of  the  claim  or  ground  of  defense  to  be 
filed  and  the  defendant  may  always  demand  and  obtain  it  in 
actions  ex  delicto  as  well  as  actions  ex  contractu,  when  it  appears, 
from  the  nature  of  the  case,  to  be  necessary,  Transportation  Co. 
V.  Oil  Co.,  50  W.  Va.  611,  633 ;  Clark  v.  Railroad  Co.,  39  W.  Va. 
732,  740;  Wheeling  v.  Black,  35  W.  Va.  266.  If  a  party  fail 
or  refuse  to  comply  with  such  an  order,  the  court  may  exclude 
evidence  of  any  matter  not  described  in  the  pleadings  plainly 
enough  to  give  the  opposite  party  notice  of  its  character.  This 
provision  amply  protects  any  person  from  danger  of  aurprise, 
resulting  from  generality  and  indefiniteness  in  pleadings.  No 
demand  for  Buch  a  statement  was  made  in  this  action.  The 
defendant  allowed  the  evidence  to  go  in  -without  any  objection. 
From  all  this  it  may  be  well  assumed  that,  being  fully  advised 
of  all  the  facts  relied  upon  by  the  plaintiff,  he  waived  hia  right 
to  a  more  definite  and  particular  statement  of  the  facts,  enter- 
ing into  the  measure  of  damages.  Our  conclusion,  therefore, 
iB  that  he  could  not  complain  of  the  admission  of  the  evidence 
of  special  damages,  under  this  allegation  of  the  declaration, 
on  hia  motion  to  set  aside  the  verdict,  and  cannot  now  rely 
upon  it  to  sustain  the  action  of  the  court  below  in  revers- 
ing its  judgment  and  Betting  aside  the  verdict.  In  other 
words,  we  think  this  element  or  ground  of  damages  was  specially 
plead,  as  the  law  requirea,  but  so  generally  and  broadly  at^ted 
as  to  entitle  the  defendant  to  a  specijication  of  the  the  particulars 
thereof.  Hence,  it  fully  covers  the  evidence  omitted  and  the 
omission  of  specification  constitutes  no  ground  for  a  new  trial. 

Inatructions  Nos.  1  to  5,  given  at  the  instance  of  the  plaintiff, 
are  complained  of  because  they  ignore  the  issue  joined  on  the 
defendant's  plea  of  son  assault  demesne.  In  thia  oonnection 
it  is  to  be  observed  that  instruction  No.  5  is  not  open  to  this 
charge.  It  submits  to  the  jury  the  question  whether  the  plain- 
tiff offered  any  violence  to  the  defendant.  It  is  very  doubtful, 
too,  whether  the  evidence  justified  any  instruction  on  that  sub- 
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ject.  There  is  no  evidence  of  any  attempt,  on  the  part  of  the 
plaintiff,  to  strike  the  defendant,  nor  of  any  necessity  of  self 
'  defense  on  the  part  of  the  latter.  If  all  the  testimony  adduced 
by  him  is  true,  it  proves  no  more  than  that  there  was  a  quarrel, 
during  which  he  followed  the  plaintiff  from  his  porch  out  into 
and  along  the  street,  until  he  (the  plaintiff)  raised  hia  hands 
as  if  to  strike  him,  whereupon  the  defendant  kicked  the  plain- 
tiff in  the  abdomen  and  thereby  caused  him  to  fall  and  stmck 
him  several  blows.  If  there  was  any  attempt  on  the  part  of 
the  latter  to  strike,  it  was  induced  by  the  conduct  of  the  former. 
According  to  his  own  testimony,  he  followed  him  and  endeavored 
to  compel  him  to  desist  from  talking  back  in  response  to  what 
had  been  said  to  him.  However  this  may  be,  one  of  the  in- 
structions submits  the  question  to  the  jury  and  that  is  sufficient. 
Three  of  the  witnesses,  Owen  Davis,  W.  R.  Arms  and  Dr. 
M.  F.  French,  whose  affidavits  disclosed  evidence  not  introduced, 
reside  in  and  near  the  town  of  Beckley,  in  which  the  assault 
was  made  and  the  trial  had.  Dr.  French  had  been  summoned 
as  a  witness  in  the  case  by  both  parties,  but  neither  of  them 
had  called  him  to  the  witness  stand,  though,  on  one  or  more  of 
the  trials,  he  was  present  in  "court.  His  testimony  is  now 
desired  upon  the  question  of  the  extent  of  the  plaintiffs  in- 
juries. He  had  waited  upon  and  treated  him  immediately  after 
they  were  inflicted.  The  excuse  offered  for  not  having  called 
Dr.  French  is,  that,  before  the  trial,  he  did  not  make  th^ 
statements  to  the  defendant  he  is  now  willing  to  make,  or  did 
not  state  fully  what  he  will  now  testify  to,  and  had  failed 
and  refused  to  make  the  statement  he  is  now  willing  to  make. 
Defendant's  afBdavit  does  not  show  what  statements  Dr.  French 
did  make  to  him  before  the  trial,  though  it  expressly  admits 
a  conversation  with  him  as  to  his  knowledge  and  willingness 
to  testify,  nor  does  it  show  what  questions  were  propounded  to 
him,  to  elicit  the  facts  he  is  expected  to  prove.  It  may  be  that 
Dr.  French  stated  substantially  what  he  will  now  Bwear  to,  but 
in  somewhat  different  terms.  The  affidavit  does  not  show  any 
material  difference  between  the  statements  made  and  the  testi- 
mony now  proposed.  It  wholly  fails  to  make  out  a  case  of 
deception  on  the  part  of  the  witness.  If  a  party,  having  a 
witness  within  his  reach  and  advised  of  his  knowledge  of  material 
facts,  can  be  excused  from  introducing  him,  on  the  ground  of 
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uDfavorableoesB  of  hie  teEtimony,  and  then  allowed  to  obtain 
a  new  trial  by  ehowiDg  that  Jiia  te'Btimony  will  be  favorable, 
he  should  be  required  to  show  that  he  has  been  misled  by  false 
Btatemente  of  the  witness  or  an  absolute  refusal  on  his  part 
to  disclose  what  he  knows.  It  is  certainly  not  enough  simply 
to  estahlish  a  variance  between  his  statements,  without  setting 
them  forth  so  as  to  enable  the  Court  to  see  whether  that  variance 
ie  substantial  or  material.  We  are  wholly  unable  to  perceive, 
from  anything  in  this  affidavit,  that  the  substance  of  Dr. 
French's  proposed  testimony  was  not  fully  known  to  the  de- 
fendant before  the  trial.  So  far  as  we  can  see,  il  is  not  newly 
or  subsequently  discovered  evidence  at  all.  In  view  of  this, 
inquiry  as  to  diligence,  cumulativeness  and  decisiveness  is  un- 
neceeaary. 

The  affidavit  respecting  the  testimony  of  Davis  and  Arms 
is  equally  unsatisfactory  and  inconclusive.  The  men  resided  in 
the  vicinity  of  the  defendant.  He  does  not  show  that  he  ever 
interviewed  them  or  made  any  effort  to  ascertain  what  they 
would  testify  to,  nor  that  he  was  not  aware  of  their  knowledge 
of  the  case.  He  only  says  the  testimony  they  proposed  to  give 
was  not  made  known  to  him,  until  after  the  trial,  and  that  he 
used  all  diligence  and  every  means  within  his  power  to  procure 
the  testimony  of  witnesses  respecting  matters  material  to  his 
defense.  This  is  a  mere  conclusion.  The  rules  applicable  to 
Mw  trials  for  newly  discovered  evidence,  require  a  statement 
of  thej  particular  efforts  made  to  obtain  the  evidence,  and 
whether  due  diligence  was  used  is  a  question  for  the  court; 
arising  upon  the  facts.  He  states  no  effort  to  find  out  what 
these  witneBses  would  have  said  and  does  not  deny  previous 
knowledge  of  their  value  to  him  as  witnesses.  On  this  point, 
his  affidavit  is  evasive.  He  asks  the  Court  to  infer  what  it  was 
incumbent  upon  him  to  state  in  plain  terms.  We  cannot  see 
the  exercise  of  any  diligence  as  to  these  witnesses. 

After  the  plaintiff  had  partially  recovered  from  his  injuries, 
he  started  to  his  home  in  Cincinnati,  Ohio,  but,  becoming  weary 
or  feeling  bad,  he  stopped  at  Thurmond  and  spent  a  ni^ht  at 
the  Dun  Glenn  Hotel.  The  defendant  proposes  to  prove,  by 
one  Henry  Jenks,  who  was  then  a  porter  at  said  hotel,  certain 
facts  tending  to  show  that  the  plaintiff's  injuries  were  not 
serious.  The  affidavit  of  Jenks  is  not  produced,  but  that  of 
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Geo.  W.  WilKams,  wlio  saye  he  talked  with  Jeuks  and  obtained 
this  information  from  him,  is  filed.  Even  if  the  evidence  were 
important  and  due  diligence  had  been  shown,  it  would  have 
been  necesBary  to  file  the  affidavit  of  the  witness  himself  ae'  to 
what  be  would  testify  to,  or  shov  a  good  escuBe  for  not  having 
done  Bo.  State  v.  Stowers,  66  S.  E.  323;  Hale  v.  Pack,  10 
W.  Va.  145 ;  Strader  v.  Ooff,  6  W.  Va.  S58 ;  Brown  v.  Speyers, 
20  Grat.  296.  No  excuse  whatever  is  offered  for  the  absence 
of  the  affidavit  of  Jenks.  This  renders  unnecessary  any  further 
inquiry  in  respect  to  this  testimony. 

In  view  of  these  principles  and  conclusions,  we  are  of  the 
opinion  that  the  court  committed  no  error  in  the  trial  o£  the 
case;  but  that  it  did  err  in  reversing  its  judgment  and  setting 
aside  the  verdict  upon  the  motion  for  a  new  trial  for  alleged 
newly  discovered  evidence. 

We  therefore  reverse  and  set  aside  the  order,  entered  on  the 
I8th  day  of  July,  1907,  reinstaie  the  verdict,  found  on  the 
12th  day  of  December,  1906,  and  render  a  judgment  thereon 
for  the  plaintiff,  with  interest  on  the  amount  thereof  from  the 
12th  day  of  December,  1906,  the  date  of  the  verdict,  and  his 
costs  in  the  court  below,  as  well  as  costs  and  damages  according 
to  law  in  this  Court;  all  of  which  will  be  certified  to  the  circuit 
court  of  Kaleigh  county. 

Reversed  and  Semamded. 


CHARLESTON. 

McGbaw  v.  Lakin. 
Decided  April  26,  1910. 

Taxation — Aweanment  List— Tax  DeeA— Validity. 

la  an  aaseesment  and  sale  list  for  taxes  in  tbe  surnames  of 
two  Joint  owners,  as  "Cofran  4  McGraW,  the  mere  omiHBion 
of  their  christian  names  does  not  render  a  deed  under  b.  tax  sale 
void. 
Same — Atteasmert — Certain  in  Description. 

In  case  of  separate  ownership  of  itilnerale  an  assessment  and 
sale  for  taxes  of  "Mineral  Rights"  in  a  tract  of  land  is  a  suffl- 
cient  descripttou  of   the   ownership   of  the  property   in  such 
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minerals  and  auch  deBcrlptlon  does  not  render  a  tax  deed  void 
because  of  uncertainty  in  description. 
3.  Same — Miaerol  Righti—Pavment  of  Taxes  by  BUTface  Otoner. 
,  Payment  of  taxes  on  a  tract  of  land  by  tbe  surface  owner  la 
not  payment  of  taxes  on  minerals  In  It  owned  by  another  per- 
son and  separately  assessed  witti  taxes  In  the  name  of  the  own- 
er of  the  minerals. 

Appeal  from  Circuit  Court,  Preaton  County. 

Bill  by  John  T.  McGraw  against  Jamee  S.  Lakin  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 

MoUolian,  McClinttc  &  Maihewe  and  Linn  £  Byrne,  for  ap- 
pellant. 

William  0.  Conley  and  P.  J.  Crogan,  for  appellees. 

Bbannon,  Judge: 

John  T.  McGraw  brought  a  chancery  suit  in  the  circuit 
court  of  Preston  county  against  James  S.  Lakin  and  others 
to  Bet  aside  a  tax  deed  for  minerals  in  two  tracts  of  land  ad* 
joining,  making  up  a  solid  tract  of  three  hundred  acres.  The 
circuit  court  dismissed  McGraw's  suit  without  relief,  and  JIc- 
Graw  appeals. 

There  was  a  demurrer  to  the  bill  and  amended  bill.  We 
consider  the  bill  defective.  The  original  bill,  which,  in  this 
respect,  is  not  helped  by  the  amended  bill,  is  very  general  It 
simply  charges,  in  general  words,  that  the  clerk  of  the  county 
court  without  any  legal  authority  made  a  conveyance,  and  that 
the  assessment  was  illegal,  null  and  void;  but  wherein  the  bill 
does  not  tell  us.  There  is  no  specification  of  defect,  as  there 
must  be.  Oerke  Brewing  Co.  v.  St.  Glair,  46  W.  Va.  93.  The 
bill  does  say  that  the  clerk  conveyed  more  than  the  tax  sale 
authorized,  precisely  wherein  it  does  not  say.  I  think  the  bill* 
insuffiieient,  and  that  the  demurrer  was  well  taken  because  of 
their  uncertainty  and  indeiiniteness.  But  let  us  waive  the  de- 
murrer and  come  to  the  merits.  The  claim  is,  as  argued  here, 
that  the  assessment  was  too  general  and  indefinite,  N'o  exhibit 
of  that  assessment  is  made;  but  if  we  assume  from  the  list  of 
sales  that  the  assessment  was  the  same,  what  do  we  find?  We 
find  a  charge  for  the  years  of  1895  and  1896  in  the  names  of 
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"Cofran  &  McOraw",  a  charge  of  real  estate  in  quantity  three 
hundred  acres  in  fee  in  Jteuo  District,  and  the  subject  charged 
"Mineral  Eight".  Ah  to  the  name  of  the  party  charged  I  will 
Eay  that  the  record  discloses  that  John  T.  McGraw  and  Leroy 
Cofran  became  owners  of  the  minerals  in  said  tract  of  land. 
The  entry  on  the  tax  list  in  the  names  of  Cofran  and  McGraw 
is  not  misleading,  and  it  signifies  to  the  common  understand- 
ing, and  certainly  to  both  McGraw  and  Cofran,  that  they  were 
charged  with  taxes.  It  did  not  mislead  them.  In  prior  years 
it  had  been  ao  taxed,  and  they  knew  it,  because  they  paid  taxes 
under  such  charge.  Our  statute  says  thbt  an  irregularity,  such 
as  will  impair  a  tax  sale,  must  be  such  as  to  mislead  the  tax 
payer.  There  is  no  evidence  that  this  irregularity,  if  we  call 
it  even  an  irregularity,  is  such  as  did  in  fact  mislead  the 
owners.  It  -would  be  very  technical  to  sustain  this  failure  to 
give  the  christian  names  as  a  fatal  defect.  The  surname  is 
the  substance.  The  christian  name  minor  or  subordinate.  A 
part  of  the  name,  the  surname,  if  correct,  is  sufBcient  without 
the  christian  name.  Shall  the  name  of  each  of  a  dozen  owners 
be  given,  or  a  hundred,  if  there  be  so  many?  Shall  a  host  of 
heirs  be  each  one  named  in  the  narrow  compass  of  an  assess- 
ment list?  I. think  not.  It  is  enough  if  the  name  be  plainly 
signiticant  of  the  owners,  so  as  not  to  mislead.  But  in  truth 
the  bills  do  not  exhibit  an  assessment  list  or  even  a  list  of  the 
sale.  A  sale  list  is  printed  in  the  record,  but  not  made  an 
exhibit.  But  the  main  complaint  seems  to  be  based  on  the 
theory  that  the  assessment  in  the  words  "Mineral  Right"  is 
uncertain  and  indefinite.  Kow,  what  do  those  words  import 
to  the  common  understanding?  I  answer,  that  they  signify 
title  or  right  to  all  that  is  mineral  in  the  laud.  Wliat  other- 
■wifie  should  the  entry  say?  Should  it  be  minerals?  What 
would  that  indicate  except  right  and  title  to  the  minerals?  I 
do  not  see  how  it  could  be  plainer  or  more  definite.  "A  'mining 
right"  is  a  right  to  enter  upon  and  occupy  the  ground  for  the 
purpose  of  working  it,  either  by  underground  excavation  or 
open  working,  to  obtain  from  it  the  minerals  or  ores  which  may 
be  deposited  thereunder.  By  implication  the  grant  of  snch  a 
right  carries  with  it  whatever  is  incident  to  it  and  necessary 
to  its  beneficial  enjoyment."  Clark  v.  DuvcU,  1'5  Cal.  86; 
Smith  V.  Cooley,  65  Id.  46,  47;  Shall  Bros.  v.  The  People. 
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194  111,  24.  "So  these  incorporeal  rights  to  mine  are  Bometimes 
described  merely  as  mining  rights,  though  that  term  may  in- 
clude Hcensea  and  the  rights  of  the  owner  of  the  minerals". 
Earringer  and  AdamB,  Mines  and  Minings,  page  64.  "The  rule 
is  laid  down  broadly  that  a  reservation  of  minerals  or  mining 
rights  is  to  be  construed  as  a  grant,  and  this  may  be  taken  to 
apply  equally  to  an  exception".  Same,  page  83.  So  we  regard 
this  assessment  of  "Milling  Eight"  specifying  the  tract,  the 
district  of  its  location  and  the  names  of  the  owners  eu£Bcient. 
As  to  the  claim  that  the  clerk  conveyed  more  than  the  sale 
authorized.  The  argument  is  that  the  aesesement  and  sale  of 
"Mineral  Eights"  could  not  warrant  the  clerk  to  convey  to  the 
tas  purchaser  all  the  minerals  in  the  land,  or  the  absolute  title 
to  any  Buch  minerals.  The  very  authority  cited  for  thia  propo- 
sition contradicts  it.  One  authority  is  Qibson  v.  Tyson,  5  Watts 
37.  It  says :  "  'Minerals*  means  all  ores  and  other  metallic 
Bubstancea  which  are  found  beneath  the  surface  of  the  earth, 
and  all  substances  which  are  the  object  of  mining  operations". 
Another  is  Smith  v.  Cooley,  65  Cal.  46,  Another  is  L.  &  JV. 
R.  Co.  V.  Massey,  96  Amer.  St.  E.  17,  saying  that:  "Mining 
rights  must  include  incorporeal  hereditaments  lying  in  grant, 
bnt  not  in  seizin;  such  as  rights  of  way  over  the  surface,  the 
right  to  dig  and  drive  slopes  and  entries,  and  the  like  rights 
of  an  intangible  nature,  incapable  of  being  delivered  by  tiie 
sheriff,  or  of  possession  by  the  owner".  That  authority  does 
not  say  that  "Mining  Rights"  does  not  include  the  minerals 
themselves.  On  the  contrary,  it  means  that  "Mining  Eights" 
include  not  only  the  minerals,  but  right  of  way  and  other  uses 
of  the  surface  necessary  for  the  enjoyment  of  title  to  the  min- 
erals. Now,  the  deed  in  this  case  recites  the  purchase  by  Lakio, 
Coogle  and  Pickenpaugh  "of  the  mineral  under"  the  tract  specific- 
ally described  in  the  deed,  and  then  says :  "The  Mineral  onlyunder 
said  tract  is  hereby  intended  to  be  conveyed".  That  conveyed  all  the 
mineral,  and  the  assessment  and  sale  of  the  "Mineral  Eights" 
would  be  as  broad  as  the  deed.  The  deed  did  not  convey  more 
than  the  sale  authorized.  If  the  sale  list  were  exhibited  with 
the  hills  it  ■would  oorrecpond  with  the  deed.  We  have  considered 
the  case  on  its  merits,  though  the  bill  does  not  warrant  it.  The 
argument  that  we  must  presume  that  the  surface  owner  paid 
the  tax  on  the  land,  and  that  this  would  pay  the  tax  on  the 
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mioeral,  will  not  hold,  because  that  is  the  case  where  there  has 
been  no  separation  of  minerals  from  the  body  of  the  land.  In 
this  case  is  a  separate  assessment  and  sale  of  mineTals.  And 
there  had  been  such  separate  assessment  for  prior  jeara.  We 
have  struggled  to  decide  the  case  otherwise,  so  as  to  prevent  tlie 
loss  to  McGraw  of  valuable  property  for  the  failure  to  pay  a 
pittance  of  a  few  dollars  to  the  State;  but  we  find  oarselves 
unable  to  decide  in  McQraw's  favor  and  therefore  we  affirm  the 
decree. 

Affirmed. 


CHARLESTON. 

Tbi-Statb  Tractios-  Co.  i-.  P.  W.  &  K.  K.  B.  Co.  et  al. 
.      Decided  April  26,  1910. 

1.  Railroads — Crossing  with  Other  Boa&s — 8v.it  to  Detetmine — 

Parties. 

la  a  fluit  pureuajit  to  Code  1906,  ch.  52,  3  11,  tor  decree  fixing 
tbe  crossing  of  one  railroad  b^  another,  tbe  holdeiB  of  the  mort- 
gage bonds  of  the  defendant  railroad  are  not  nec^Bsary  parties 
when  the  trustees  In  the  mortgage  are  made  parties. 

2.  Same — Crossing  with   Other  Roads — Suit  to  EstatHsh — Fieai- 

ing. 

An  allegation  of  the  bill  fn  such  suit  which  merely  states  that 
certain  original  mortgage  trustees  are  dead  and  that  defendant 
trustees  have  been  appointed  in  their  stead  contains  sufflclent 
particularity  as  to  the  fact. 

3.  Same — Crossings — Action  to  Establish— Evidence. 

If  the  proposed  crossing  is  within  a  city,  it  is  not  incumbent 
upon  the  iilalQtin  company  to  show  that  the  municipal  govern- 
ment lias  specllicially  granted  permission  to  make  the  same, 
when  a  franchise  from  the  city  for  the  construction  of  plain- 
tlffa  railroad  at  the  plaice  of  the  crossing  Is  shown. 

4.  Same — Crossings — Steam  and  Electric  Roads. 

'  An  electric  railroad  may  be  decreed  the  right  to  cross  a  steam 
railroad.  The  physical  character  of  the  railroad  seeking  the 
crossing,  or  that  of  the  railroad  proposed  to  be  crossed,  has 
nothing  to  do  with  the  applicability  of  the  statute. 
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6.     Same — Orade  CrosHngs. 

Onide  croBslnga  are  not  prohibited  but  are  autliorized  by  the 
law  ol  tbU  state.  Where  the  facts  warrant  a  crossing  at  grade, 
Ita  construction  and  operation  may  be  decreed. 

Appeal  from  Circuit  Court,  Brooke  Coimty. 

Bill  by  the  Tri-State  Traction  Company  against  the  Pitts- 
burg, Wheeling  &  Kentucky  Bailroad  Company  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Affirmed. 
J.  B.  Sommerville,  for  appellaotB. 
Henry  11.  Russell  and  J.  F.  Cree,  for  appellee. 

Robinson,  Pkesidekt: 

In  the  construction  of  an  electric  railroad  from  Steubenville 
to  Wellsburg,  the  Tri-State  Traction  Compflny  deemed  it  neces- 
sary to  cross  at  grade  the  right  of  way  and  tracks  of  the  PittB- 
burg.  Wheeling  and  Kentucky  Eailroad  Company,  on  27th  street 
in  Wellsburg.  The  companies  could  not  agree  upon  a  crossing. 
By  bill  in  equity,  pursuant  to  Code,  chapter  52,  section  11,  the 
Tri-State  Traction  Company  sought  a  decree  for  the  establish- 
ment of  the  croBsing  desired.  Upon  a  hearing  of  thS  cause,  the 
plaintiff  company  was  decreed  the  right  to  cross  at  grade  the 
property  of  the  other  company  at  the  place  designated,  by  the 
payment  of  damages  to  be  ascertained  according  to  the  pro- 
visions of  chapter  42  of  the  Code.  The  manner  of  the  crossing 
was  particularly  prescribed,  and  the  respective  rights  of  the 
parties  in  relation  to  the  matter  were  definitely  fixed  and  de- 
termined. From  this  decree  the  Pittsburg,  Wheeling  and  Ken- 
tucky Bailroad  Company,  and  its  leasee,  the  Pittsburg,  Cincin- 
nati, Chicago,  and  St.  Louis  Bailway  Company,  have  appealed. 
Let  na  notice  the  points  presented  by  the  assignments  of  error. 

The  bill  ia  not  insufiScient  because  the  holders  of  the  mort- 
gage bonds  of  the  Pittsburg,  Wheeling  and  Kentucky  Bailroad 
Company  are  not  made  parties.  The  trustees  in  the  mortgi^ 
deed  of  trust  are  parties  to  the  bill.  Their  presence  as  parties 
sufiBcea  for  the  protection  of  the  interests  of  the  bondholders. 
'Indeed,  whenever  the  rule  obliging  all  parties  interested  to  be 
parties  ia,  from  their  number,  impracticable,  or  extremely  diffi- 
cult, it  is  so  far  diapenaed  with,  or  rather  modified,  as  to  require 
67  w.  Va. 
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only  snfficient  parties  to  secure  a  fair  contest,  by  representing  all 
the  separate  intereata."  4  Minor's  Inat.  (4tii  Ed.)  1396.  Gen- 
erally, in  a  suit  for  foreclosure  of  a  railroad  mortgage  the  bond- 
holders are  not  necessary  parties.  Why  should  they  be  in  a 
case  like  this  one?  There  is  no  more  reason  for  making  them 
parties  here  than  in  a  forecloeure  suit.  "A  trustee  for  bond- 
holders represents  their  interests,  and  when  made  a  party  to  a 
suit  affecting  their  interests,  they  are  as  much  bound  by  the 
decree  rendered  in  the  suit  as  if  they  were  individually  made 
parties  to  the  suit."  Jones  on  Corporate  Bonds  and  Mortgages, 
section  398.  "It  would  be  impracticable  to  make  the  bondholders 
parties  in  a  suit  to  foreclose  a  railroad  mortgage  and  there  is 
no  rule  in  equity  which  requires  it  to  be  done."  Vose  v.  Bron- 
son,  6  Wallace  4d3.  It  is  just  as  impracticable  to  make  the 
bondholders  parties  to  a  suit  like  the  one  before  us.  This  suit 
is  of  the  nature  of  a  condemnation  proceeding.  Its  purpose  is 
to  prepare  the  way  for  a  proper  condemnation  of  the  property 
Bou^t  to  be  taken.  "Ordinarily,  in  proceedings  to  subject  trust 
property  to  public  use,  the  trustee  is  the  proper  party  to  repre- 
sent the  trust  estate,  and  it  is  not  necessary  that  the  beneficiaries 
be  made  parties."    7  Ene.  PI.  &  Pr.  513. 

Kor  is  the  bill  insufficient  in  its  allegations  relative  to  the 
fact  that  two  of  the  defendant  trustees  were  appointed  to  succeed 
trustees  originally  named  in  the  deeds  of  trust.  The  bill  alleges 
that  those  original  trustees  are  now  dead  and  that  these-defend- 
ant  trustee  have  been  appointed  in  their  stead.  We  deem  this 
sufficient  particularity  in  a  pleading  having  for  its  object  that 
which  is  sought  by  this  bill.  And  we  find  the  bill  entirely 
sufficient  in  its  allegations  relative  to  the  franchise  obtained  by 
the  plaintiff  company  from  the  municipal  government  of  Wells- 
burg.  The  bill  shows  that  the  plaintiff  company  has  been 
granted  a  right  to  construct  its  road  within  that  city,  and  to 
construct  that  road  at  the  place  therein  where  the  crossing  is 
proposed  to  be  made.  It  ia  not  incumbent  upon  the  plaintiff 
company  to  specifically  show  a  grant  by  the  city  of  the  right 
to  cross  the  tracks  of  the  other  company. 

The  point  is  made  that  the  statute  under  which  this  suit  is 

brought  does  not  contemplate  the  crossing  of  a  steam  railroad 

by  an  electric  railroad.    So,  it  is  contended  that  this  suit  by  an 

electric  railroad  is  not  authorized  by  law.     There  ia  no  weifrlit 
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in  this  contention.  The  statute  expreaaly  applies  to  "any  rail- 
road" which  deems  a  crossing  of  "any  other  raih^ad"  necesBary. 
The  physical  character  of  the  railroad,  the  service  rendered,  or 
the  motive  power  used,  has  nothing  to  do  with  the  applicability  of 
this  statute.  The  road  of  the  plaintiff  company  is  a  "railroad," 
though  it  renders  a  somewhat  different  service  from  that  of  the 
other  company  and  is  operated  by  a  different  motive  power. 

It  is  insisted  that  the  plans  for  an  overhead  crossing  at  another 
point  which  were  proposed  by  the  company  whose  property  is 
sought  to  he  taken  should  have  been  adopted  and  a  decree  entered 
accordingly.  Whatever  may  be  said  against  the  propriety  of 
grade  crossings  because  of  the  dangers  and  inconveniences  at- 
tending them,  we  must  observe  that  our  law  expressly  author- 
izes crossings  at  grade.  Railroad  Co.  v.  Traction  Co.,  56  W.  Ya, 
18.  Where  the  facta  warrant  a  decree  for  a  crossing  of  that 
character  there  is  certainly  no  error  in  the  court  making  such 
decree,  A  considerate  review  of  the  evidence  in  this  case  justi- 
fies the  conclusion  that  the  circuit  court  reached  and  warrants 
its  decree  in  the  premises.  The  sound  discretion  vested  in  the 
court  in  such  case  as  the  one  under  consideration  has  not  "been 
abused. 

The  assignments  are  not  well  taken.  An  atErmance  of  the 
decree  will  be  ordered. 

Affirmed. 


CHARLESTON. 

Pheston  v.  Bennett. 
Decided  May  3,  1910. 

T.vxATio.v— Two  Sales  for  Taxes — Right  of  First  Purchaser. 

If  land  be  sold  twice  at  the  eaine  tax  sale  for  two  several 
years  delinquency  ot  taxes  assesseJ  In  the  names  of  two  suc- 
cessive owners,  and  an  Individual  buj's  under  the  sale  made  to 
satisfy  the  Arst  delinquency  and,  after  a  year,  obtains  a  deed  and 
records  It,  he  will  have  title  against  the  state  who  buys  under 
the  sale  made  to  satlsty  the  second  delinquency. 
Same — Sale — Xecessary  Parties — Vntctuiion  Claimant. 

A  claimant  of  land  that  Is  proceeded  against  as  the  state's 
land  under  chapter  105  of  the  Code,  who  Is  known  or  whose 
67  w,  Va. 

n,. .."  .AjCHJVIL 


May  1910.]  Pbbston  r.  Bennett.  393 

claim  to  the  land  can  be  ascertained  by  the  use  of  reasonable 
diligence,  should  be  made  a  party  to  the  bill  eo  nomine,  and,  If 
a  resident  at  the  state,  should  be  served  with  process. 
3.     Saue — Sale — Neccstarj/  Party — Eo  i'offiine. 

It  la  error  to  proceed  against  such  claimant  under  the  gen- 
eral designation  In  the  bill  o[  "unknown  claimants,"  and  any 
decree  that  may  be  pronounced  against  him,  witnoui  nls  appear- 
ance In  tbe  cause,  will  be  void  as  to  blm  for  want  ot  Jurisdic- 
tion and  may  be  collaterally  assailed. 

Error  to  Circuit  Court,  Baleigh  County. 
Action  by  A.  D.  Preston  against  L.  M,  Bennett.    Judgment 
for  defendant,  and  plaintifF  brings  error. 

Affirmed. 

Charles  E.  Hogg  and  31.  C.  Bmckman,  for  plaintiff  in  error. 

J.  W.  McCreery  and  17.  H.  McGinnis,  for  defendant  in  error. 

Williams,  Jcdqe: 

This  cause  ia  here  upon  writ  of  error  granted  plaintiff  to  a 
judgment  in  ejectment  rendered  by  the  circuit  court  of  Baleigh 
county  on  December  20,  1907,  in  favor  of  defendant.  The  ease 
was  tried  by  the  court,  in  lien  of  a  jury,  upon  the  title  papers  of 
the  respective  parties  and  upon  an  agreed  state  of  facts.  Plain- 
tiff claimfl  title  by  deed  from  J.  A.  Ewart,  Commiaaioner  of 
School  Lands,  dated  February  4, 1901,  and  defendant  claims  the 
same  land  nnder  a  tax  deed  made  to  Ms  immediate  grantors 
Waring  date  the  7th  of  January,  1897,  and  recorded  January 
1%  1897.  The  question  is  purely  one  of  title.  The  land  was 
returned  delinquent  for  non-payment  of  tases  for  each  one  of 
two  succeeding  years,  in  the  respective  names  of  the  successive 
owners,  and  was  twice  sold  at  one  and  the  same  delinquent  tax 
sale.  In  one  instance  it  was  bought  by  B.  V.  and  J.  P.  Bucklaud 
and  G.  M.  Smith  who  are  defendants'  inunediate  grantors,  and 
in  the  other  by  the  state  who  afterwards  sold  it  as  school  lands 
to  plaintiff.  The  land  was  delinquent  for  nonpayment  of  taxes 
assessed  thereon  for  the  year  1893  in  the  name  of  Jessie  M. 
Myers  and  Nettie  M.  Ferguaon,  the  then  owners,  as  a  tract  of 
373  acres  and  119  poles.  On  October  14,  1893,  Jessie  M.  Myers 
conveyed  her  interest  to  Nettie  M.  Ferguson,  and  by  deed  dated 
■  February  5,  1894,  Xettie  M.  Ferguson  and  husband  conveyed 


oyn 


394  PaESTON  V.  Bexnett.  [Jlay  1910. 

the  laud  to  Margaret  Ferguson  to  whom  it  was  charged  od  the 
land  books  with  taiCB  for  the  year  1894.  It  was  sold  for  the 
delinquent  taxes  of  each  of  those  years  in  the  names  of  the 
respective  owners.  At  the  tax  sale  November  4,  1895,  defend- 
ants' grantors  became  the  purchasers  under  the  sale  made  on 
account  of  the  delinquent  taxes  of  1893,  and  the  state  became 
the  purchaser  imder  the  sale  made  on  account  of  the  delinquent 
taxes  of  1894.  In  1898  the  state  instituted  a  suit  against  the  land 
in  the  name  of  Margaret  Ferguson,  and  in  January,  1901,  it 
was  sold  under  a  decree  in  that  suit,  and  -was  bought  by  A.  D. 
Preston  to  whom  the  school  commissioner  made  a  deed,  as  above 
stated.  Neither  the  defendant  nor  his  grantors  were  made 
parties  to  that  suit. 

The  majority  of  the  Court  are  of  opinion  to  affirm  the  judg- 
ment of  the  lower  court  for  the  following  reasons : 

First.  Because  by  the  previous  decisions  of  this  Court  in 
the  cases  of  State  v.  West  Branch  Lumber  Co.,  6-1  W.  Va.  673, 
and  State  v.  Snyder,  Id.  659,  the  state  is  estopped  from  claim- 
ing title  to  the  land  as  against  Bennett  who  claims  under  the 
tax  purchasers,  Buckland  and  others,  who  had  obtained  their 
deed  and  placed  the  same  on  record,  notwithstanding  there  may 
have  been  irregularity  committed  either  by  thfe  Auditor  in  fail- 
ing to  certify  both  years  taxes  to  gether  as  one  lien  against  the 
land  to  he  satisfied  by  one  sale,  or  an  irregularity  committed 
by  the  sheriff  in  failing  to  combine  the  two  years  taxes  and 
make  one  sale  of  the  land  to  satisfy  both.  Whether  the  two 
sales  amounted  to  an  irregularity  -which  would  render  either  oiie, 
or  both,  of  said  sales  voidable,  and  whether  or  not  it  was  ffie 
duty  of  the  auditor  to  certify  both  years  taxes  to  be  satisfied  by 
one  sale,  they  hold  it  is  unnecessary  to  decide  inasmuch  as  the 
effect  of  the  two  decisions,  above  referred  to,  construing  section 
S9  of  chapter  31  of  the  Code,  makes  the  tax  deed  to  the  Buck- 
lands  and  Smith  conclusive  evidence  against  the  right  of  the 
state  to  set  up  any  title  claimed  to  have  been  vested  in  the 
state  prior  to  the  time  of  the  recordation  of  their  tax  deed. 

Second.  The  sale  of  the  land  by  the  school  commissioner  to 
the  plaintiff  Preston  is  not  binding  on  Bennett  who  claims  by 
deed  from  the  tax  purchasers,  for  the  reason  that  he  was  not 
made  a  party  to  the  bill  in  that  proceeding  and  was  not  ser^'ed 
with  process,  and  did  not  come  into  that  suit  by  petition  at  any 
67  w.  Va. 
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time  during  its  pendency.  Section  G,  chapter  105  of  the  Code, 
reads  in  part  as  follows:  "All  such  tracts  or  parcels  of  land 
mentioned  in  any  such  report,  not  exceeding  in  quantity  one 
thousand  acres,  may  be  included  in  one  suit,  but  a  separate  suit 
may  be  brought  and  prosecuted  for  the  sale  of  each  tract  of  land 
exceeding  in  quantity  one  thousand  acres ;  and  the  former  owner 
of  any  such  tract  of  land  at  the  time  of  the  forfeiture  thereof, 
or  the  person  in  whose  name  the  same  is  forfeited,  shall,  if 
known,  be  made  a  defendant  in  such  suit,  and  all  persons  claim- 
ing title  to  or  interest  in  any  such  lands  shall,  as  far  as  known, 
be  made  defendants  therein."  Bennett,  the  defendant  in  the 
ease,  at  the  time  of  the  institution  of  the  suit  by  the  school  com- 
missioner was  a  claimant  of  the  land  under  deed  from  the  tax 
purchaser  dated  May  24,  1898.  His  title  to  the  land  was  a 
matter  of  record.  Unless  it  be  right  to  say  that  a  claimant  of 
land  may  be  properly  proceeded  against  as  an  "unknown  j;laim- 
ant,"  regardless  of  the  nature  of  his  claim  or  of  the  place  of  his 
residence,  Bennett  certainly  occupied  the  position  of  a  known 
claimant.  A  mere  casual  examination  of  the  record  by  the  school 
commissioner  would  have  disclosed  the  fact  that  Bennett  was  a 
claimant  of  the  land  under  the  tax  deed  made  to  his  grantors 
pursuant  to  a  sale  of  the  land  had  at  the  same  time  of  the  sale 
nnder  which  the  state  claimed  title,  an*  if  in  fact  the  school 
commissioner  did  not  know  that  he  was  a  claimant  he  could 
have  ascertained  the  fact  by  reasonable  diligence.  Bennett, 
therefore,  occupied  the  position,  in  contemplation  of  the  statute, 
of  a  known  claimant,  and  was,  therefore,  entitled  to  be  made  a 
party  to  the  bill  and  to  be  served  with  process.  It  would  be 
too  harsh  a  construction  of  the  statute  to  interpret  it  to  mean 
that  a  claimant  of  land,  whose  claim  thereto  is  a  matter  of 
record  and  can  be  easily  ascertained,  may  be  proceeded  against 
by  order  of  publication  as  an  "unknown  claimant,"  and  be  bound 
by  a  decree  which  would  take  from  him  his  iMid  without  more 
notice  than  such  a  publication.  It  is  a  fundamental  principle 
of  the  common  law  that  every  person  shall  have  an  opportunity 
to  be  heard  in  court  before  he  shall  be  deprived  of  his  property, 
or  his  liberty,  and  this  right  is  guaranteed  to  him  by  both 
State  Mid  Federal  constitution.  To  divest  one  of  his  property 
it  must  be  by  "due  process  of  law,"  which  means  that  he  must 
be  given  a  reasonable  notice,  and  a  chance  to  be  heard  about 
67  w.  Tb. 
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his  defenBe.  Bj  the  use  of  the  words  "ankoown  claimants" 
the  statute  does  not  mean  simply  such  persoss,  claimants,  as 
may  not  happen  to  be  known  personally  to  the  school  com- 
missioneiT  at  the  time  of  filing  his  bill,  but  it  means  such  aa 
are  not  known  to  him  and  can  not  be  ascertained  by  his  reason- 
able diligence.  To  illustrate  the  harshness  of  the  rule,  if  we 
should  construe  the  statute  otherwise,  let  us  instance  a  case 
which  might  easily  happen :  Suppose  a  tract  of  1,000  acres 
of  land  has  been  forfeited  to  the  state  in  the  name  of  A,  for 
failure  to  enter  the  same  on  the  land  books,  and  the  state 
proceeds  against  it  in  the  name  of  A  and  all  other  "nnknown 
claimants"  of  the  land.  B  is  the  owner  of  a  tract  of  100  acres 
of  land  lying  within  the  bounds  of  the  larger  tract,  to  which 
he  has  perfect  title  adverse  to  A'a  title,  and  has  no  knowledge 
of  the  fact  that  his  tract  lies  within  the  larger  -tract.  The 
description  of  the  larger  tract  and  the  proceedings  against  it  in 
the  name  of  A  and  all  "unknown  claimants"  would  scarcely 
give  any  information  to  B  that  his  land  was  included  within 
the  bounds  of  the  larger  tract,  and  yet  if  the  statute  should 
have  the  effect  to  bind  B  as  an  "unknown  claimant"  of  a 
portion  of  the  land  it  would  divest  him  of  hia  title  without  any 
notice  whatever,  notwithstanding  he  may  be  in  actual  pos- 
session of  the  land  and  may  have  paid  all  the  taxes  chargeable 
on  it.  The  hardship  of  such  a  rule  would  be  shocking  to 
the  conscience,  yet  such  would  be  the  unavoidable  effect  of  it 
if  the  statute  should  be  so  construed  as  to  permit  sucli  a  claim- 
ant to  be  proceeded  against,  and  bound  by  the  proceeding  under 
the  general  and  indefinite  description  of  "unknown  claimants" 
simply  because  his  claim  to  the  land  happened  to  be  a  fact 
unknown  to  the  school  commissioner.  The  statute  should  not 
be  construed  as  intending  to  dispense  with  the  common  law 
right  of  an  individual  to  be  personally  served  with  process, 
or  notice,  when  he  occupies  such  position  or  relation  to  the 
property  involved  as  would  entitle  him  under  the  common  law 
to  he  so  served,  and,  being  in  derogation  of  a  common  law  prop- 
erty right,  the  statute  should  be  construed  moat  strongly  in 
favor  of  the  individual  claiming  the  right.  Mosser  v.  Moon, 
5G  W.  Va.  478 ;  MUlkiser  Mf'g  Co.  v.  GalUgo  Mills  Co.,  101 
Va.  579 ;  Fork  Eidge  Baptist  Cemetery  Ass'n  v.  Bedd,  33  W.  Va. 
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The  evident  purpose  of  chapter  105  is  to  bring  in,  and  make 
parties  to  the  suit,  all  claimants  to  the  land,  or  any  part  of 
it,  which  the  state  is  seeking  to  sell,  regardless  of  their  source 
of  title  or  the  nature  of  their  claims,  and  to  require  the  con- 
flicting claimants  to  litigate  their  respective  claims,  with  the 
state  and  incidentally  among  themselves,  so  that  a  final  decree 
in  such  proceeding  may  be  conclusive  upon  all  parties,  known 
and  unknown,  who  claim  title  by  any  means  whatsoever  to  all, 
or  to  any  portion,  of  the  land  proceeded  against,  and  to  create, 
as  it  were,  by  such  a  proceeding  a  title  in  the  purchaser  at  the 
sale  a  new  title  to  the  land  as  clear  and  as  free  from  encum- 
brances as  it  was  possible  for  the  state  to  make  by  grant  under 
the  old  patent  laws  of  the  state  of  Virginia  to  a  tract  of  land 
then  granted  for  the  iirst  tim^.  In  other  words,  there  is  a 
twofold  purpose  in  the  statute,  viz:  (1)  to  sell  the  state's  land 
end  to  confer  an  indefeasible  title,  and  (2)  to  give  the  former 
rightful,  owner  who  has  been  in  default  in  not  paying  his  taxes, 
if  it  is  ascertained  there  is  such  an  one,  an  opportunity  to 
redeem  his  land  and  to  start  him  off  afresh  with  the  title  which 
he  had  previous  to  the  forfeiture,  released  of  all  claims  for 
taxes  previously  charged  or  chargeable  thereon  in  favor  of  the 
state.  Such  then  being  the  purpose  of  chapter  105  of  the  Code, 
a  claimant  of  the  land  who  is  known,  or  whose  claim  to  the 
land  is  such  that  it  can  be  ascertained  with  reasonable  diligence, 
is  entitled  to  be  made  a  party  eo  nomine  to  the  bill,  and  if  a 
resident  of  the  state  is  also  entitled  to  be  served  with  process, 
and  unless  so  made  a  party  and  served  with  process,  or  unless 
he  comes  into  the  suit  and  is  given  an  opportunity  to  litigate 
his  claim,  he  is  not  bound  by  the  decree  of  the  court. 

I  concur  fully  in  the  majority  opinion,  but  I  think  the  oppor- 
tunity is  clearly  presented  to  the  Court  in  the  present  case  to 
interpret  section  4  of  chapter  31  of  the  Code  which  sets  forth 
the  duties  of  the  Auditor  in  relation  to  certifying  delinquent 
lands  to  the  sheriflf  for  sale,  and  thus  to  avoid  any  futuje  trouble 
which  might  arise  in  cases  like  the  present  one.  In  my  opinion, 
the  interepretation  of  this  statute  furnishes,  of  itself,  a  sufficient 
reason  for  upholding  the  tax  deed  to  the  Bucklands  and  Smith 
as  against  the  state's  claim  of  title  to  the  land,  and-a  better 
opportimity  to  construe  it  can  hardly  be  again  presented  than 
is  now  presented  by  the  record  in  this  case.  Its  construction 
67  w.  Va. 


398  Pbeston  v.  Bennett.  [May  1910. 

would  also  tend  to  settle  the  law  in  regard  to  the  djitieB  of  the 
auditor  in  relation  to  certifying  delinquent  landB  to  the  sherifE, 
and  would  avoid,  in  the  future,  a  repetition  of  the  irregularity 
and  resulting  conflict  of  claims  of  title  that  are  presented  in 
this  case.  If  the  land  had  remained  on  the  land  books  for  18^ 
in  the  name  of  the  same  person  to  whom  it  waa  aeseBsed  in  1893, 
and  had  been  returned  delinquent  by  the  sheriff  for  each  year, 
no  difficulty  would  have  arisen,  and  the  taxes  for  the  two  years 
would  have  been  combined  and  the  land  would  have  been  sold 
once  to  satisfy  the  taxes  of  both  years.  But  in  the  present  case 
the  confusion  has  arisen  because  of  the  attempt  by  the  sheriff 
'  to  make  two  sates  of  the  same  tract  of  land  at  one  and  the 
same  tax  sale  to  satisfy  the  delinquent  taiea  of  two  several 
years.  This  could  not  lawfully  be  done.  It  is  impossible  for 
two  persons  thus  buying  the  same  land  to  acquire  title  thereto. 
There  can  be  hut  one  title  to  the  land.  It  seems  to  me  either 
that  one  or  the  other  of  such  sales  is  invalid,  or  that  both  are 
invalid.  Section  4  chapter  31  of  the  Code  reads  as  follows: 
"On  or  before  the  first  day  of  November  of  each  year,  the  auditor 
shall  cause  to  be  delivered  to  the  sheriff  or  collector  of  tases 
for  every  county  two  lists  of  the  real  estate  therein,  which,  at 
the  time  said  lists  are  made  out,  shall  have  been  returned  de- 
linquent for  the  non-payment  of  taxes  thereon  for  any  previous 
year  and  not  previously  sold  therefor,  and  on  which  the  taxes 
and  interest,  or  any  part  thereof,  shall  remain  then  unpaid  and 
not  released  or  otherwise  discharged,  with  a  statement  of  the 
several  amounts  due  for  state  and  state  school  taxes;  county 
taxes  for  all  purposes;  school  district  and  independent  school 
district  taxes ;  other  district  taxes  for  all  purposes,  and  municipal 
corporation  taxes  for  all  purposes,  on  each  tract  or  lot  for  each 
year  with  interest  on  each  amount  from  the  twentieth  day  of 
January  in  the  year  succeeding  that  in  which  such  taxea  were 
levied  until  the  first  day  of  November  in  the  year  such  list  is 
delivered  as  aforesaid  to  the  sheriff,  or  collector,  at  the  rate 
of  twelve  per  centum  per  annum  added  thereto.  But  if  the  real 
estate  has  been  s»ld  for  the  non-payment  of  taxes,  the  same 
shall  not  be  charged  with,  or  again  sold  on  account  of  any  taxes 
for  any  year  previous  to  that  for  the  taxes  of  which  the  same 
was  made;  except,  that  if  for  any  cause  a  previous  sale  of  real 
estate  purchased  by,  or  in  behalf  of  the  State,  has  been  or  shall 
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be  set  aside  by  any  court,  and  the  taxes  for  which  it  was  or 
shall  be  sold,  have  not  been  paid,  the  auditor  shall  include  in 
Buch  lists  all  such  real  estate,  and  the  same  shall  be  sold  for  the 
taxes  and  interest  due  thereon  for  the  years  for  which  it  was 
previously  sold,  in  like  manner  and  with  like  effect  as  the  other 
real  estate  mentioned  in  said  lists." 

This  section  is  an  express  direction  to  the  auditor  to  include 
in  his  certificate  to  the  sheriff  all  the  taxes  due  on  the  land  with 
interest  thereupon  up  to  the  1st  day  of  November  of  the  year  in 
which  the  list  is  returned  to  the  sheriff,  "for  each  year."  This 
means  taxea  and  interest  thereon  for  all  the  years  for  which 
taxes  may  be  unpaid,  beginning  with,  and  including,  the  year 
for  which  it  was  first  returned  delinquent.  The  sheriff  then  is 
required  to  sell  the  land  once  to  satisfy  all  those  taxes.  It  is 
the  auditor^s  duty  to  ascertain  all  the  taxes  due  on  the  land 
which  the  sheriff  is  directed  to  sell,  whether  the  land  remains' all 
the  time  assessed  to  one  person  or  whether  it  has  changed  owner- 
ship and  is  assessed  for  one  year  in  the  name  of  one  person  and 
for  another  year  in  the  name  of  another  person.  I  admit  that 
in  some  cases  this  might  be  difficult  to  do,  but  it  is  a  duty  that 
evidently  ought  to  be  performed  by  some  one,  and  I  think  the 
statute  clearly  defmes  it  as  one  of  the  auditor's  duties.  There 
iff  certainly  no  statute  directing  the  sheriff  to  do  it;  he  ia  to 
be  guided  in  making  sale  by  the  auditor's  certificate.  The 
auditor,  in  turn,  is  guided  by  the  land  books  that  come  to  him 
from  the  various  county  clerks'  offices;  these  are  duplicates  of 
the  ones  remaining  with  the  clerks  of  the  counties,  and  if  the 
clerks  have  performed  their'  duty  in  noting  the  transfers  of 
the  lands  on  the  land  books  it  is  a  comparatively  easy  matter 
for  the  auditor  to  keep  track  of,  and  to  identify  tlie  land.  In 
case  the  land  is  delinquent  for  two  several  years,  first  in  the 
name  of  one  party  and  then  in  the  name  of  his  grantee,  oppo- 
site the  name  of  the  person  in  whose  name  it  ia  delinquent 
for  the  first  year  there  will  be  a  memorandum  showing  the 
transfer  to  the  vendee,  and  opposite  the  name  of  the  vendee,  for 
the  succeeding  year,  there  will  also  be  a  memorandum  on  the 
land  hook  giving  the  name  of  the  person  from  whom  the  land 
wfls  transferred.  It  thus  becomes  a  very  easy  matter  for  the 
auditor  to  trace  the  land  and  the  taxes  assessed  thereon,  and 
to  ft)mbine  the  taxes  in  one  certificate  to  the  sheriff,  authoriz- 
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ing  one  sale  only  in  the  names  of  the  two  respective  parties. 
If,  B8  a  matter  of  fact,  the  county  clerks,  in  practice,  do  not 
preserve  this  information  on  the  land  books  the  auditor  has 
power  by  direction  to  require  them  to  do  it,  and  it  should  be 
done.  The  law  certainly  does  not  contemplate  two  sales  of 
the  same  land,  at  one  tax  sale,  for  two  separate  years  of  de- 
linquent taxes  simply  because  the  land  happens  to  be  delinquent 
for  two,  or  more,  years  in  the  names  of  the  eeyeral  successive 
owners.  It  is  not  only  impossible  to  give  two  titles  to  the  same 
land  to  two  separate  purchasers,  but  the  attempt  to  do  so  would 
produce  confusion  and  litigation  between  conflicting  purchasers, 
and  would  necessarily  render  more  uncertain  the  plan  of  the 
state  to  collect  its  taxes  in  that  way.  If  two  purchasers  should 
buy  there  would  be  unavoidable  conflict.  Neither  would  ap- 
parently have  a  right  to  redeem  as  against  the  other,  and  the 
result  would  be  that  no  one  would  want  to  buy  and  the  state 
would  have  to  buy  to  protect  itself.  It  may  he  insisted  that  the 
state  would  ultimately  get  its  taxes  by  a  subsequent  sale  of  the 
.  land  as  school  land,  to  which  argument  I  reply  that  the  state 
does  not  want  the  land,  but  it  does  stand  in  need  of  its  revenues 
and  wants  them  as  soon  as  they  are  due,  and  the  purpose  of 
the  statute  is  to  enable  it  to  collect  them  by  a  sale  of  the  land, 
not  to  herself  but  to  an  individual.  The  statute  was  not  in- 
tended to  make  the  state  a  speculator  in  the  lands  of  its  citizens, 
but  is  purely  a  measure  to  enable  it  to  get  its  revenues  without 
unreasonable  delay. 

In  view  of  the  statute  as  it  was  at  the  time  the  land  in  ques- 
tion was  sold,  and  before  the  statute  was  amended  so  as  to 
require  the  auditor  to  certify  to  the  sheriff  the  unredeemed  delin- 
quent lands  annually,  instead  of  bienially,  the  same  land  was  twice 
returned  to  him  as  delinquent  before  he  was  required  to  certify  it 
back  to  the  sheriff  for  sale.  It  was  properly  and  regularly  returned, 
and  he  should  have  ascertained  all  the  ta^es  due  on  the  land 
for  the  several  years,  with  interest  to  the  first  of  November  of 
the  year  in  which  he  certified  it  for  sale,  and  should  have  com- 
bined all  the'  taxes  in  one  certificate.  But  his  failure  to  do  bo 
in  the  present  case  is  only  such  an  irregularity  as  is  cured  by 
section  25  of  chapter  31  of  the  Code,  and  the  tax  purchaser's 
deed  is  good  by  virtue  of  this  section. 

Suppose  in  the  present  case  an  individual  instead  of  the  State 
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had  bought  the  land  in  question  for  the  <Ielin(mcncy  for  the 
year  1894  and  that  both  he  and  the  Bucklands  and  Smith,  as 
tax  purchasers,  had  gotten  their  deeds  from  tlie  clerk  and  had 
had  them  recorded,  the  question  vould  arise  which  then  would 
have  the  title  ?  It  is  suggested  that  the  one  wlio  first  recorded 
his  deed  -would  have  the  title.  But  suppose  both  deeds  were 
recorded  at  the  same  time  then  which  one  would  have  the  title? 
Unquestionably,  neither  would  be  in  a  position  to  redeem  from 
the  other  within  the  year  allowed  for  redemption,  becauEc  neither 
wouhl  be  within  the  description  of  the  persons  entitled  to 
redeem,  neither  could  be  said  to  be  a  former  owner.  Suppose 
again,  that  in  the  present  case  the  defendant  Bennett  and  the 
'  former  owner  in  whose  name  the  land  was  sold  had  both  ap- 
peared in  the  suit  brought  by  the  commissioner  of  school  lands, 
and  had  both  claimed  the  right  to  redeem,  whose  right  would 
be  superior?  In  such  event  Bennett  clearly  'would  not  have 
the  right  of  redemption  as  against  tlie  statf,  because  lie  was  a 
tax  purchaser  at  the  same  time  the  state  took  the  land  for  its 
taxes  for  one  of  the  years  for  which  it  was  delinquent;  he, 
therefore,  would  clearly  not  be  a  redemptioner  as  against  the 
state.  On  the  other  hand,  the  original  owner  would  liave  the 
right  of  redemption  aa  against  the  state.  But  would  he  have 
the  right  of  redemption  as  against  Bennett  who  claimed  under 
a  tax  dee<],  apparently  regular  and  duly  recorded?  I  think 
clearly  not.  In  such  ease  I  think  the  tax  purchaeer,  claiming 
under  a  recorded  tax  deed,  would  have  tH\o  against  the  state, 
-and  that  the  state  would  still  have  the  right,  by  any  lien  against 
the  land,  for  the  unpaid  taxes. 

I  am  furthermore  of  opinion  that  in  order  to  autiiorize  the 
state  to  proceed  to  sell  land  under  chapter  lO.t.  Code  (190C), 
and  to  give  to  the  decrees  of  the  court  in  such  proceeding  a 
binding  force  upon  claimants,  the  state  must  be  the  owner  of 
the  land.  The  title  must  necessarily  bo  in  the  state  before  it 
can  proceed  under  this  chapter  (section  1,  chapter  105,  Code). 
This  is  essential  to  the  jurisdiction  in  such  a  proceeding,  and 
if  the  state  haa  not  title  the  proceeding  must  necessarily  be 
void.  If  the  state  claims  the  land  by  forfeiture  of  some  former 
owner,  or  by  purchase  at  a  tax  sale,  it  must  have  the  title  of 
such  former  owner  before  it  can  proceed  to  sell  the  land,  and 
if  it  has  not,  in  fact,  such  title  the  proceeding  is  without  juris- 
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diction.  In  the  present  case  the  title  to  the  land  was  Tested 
in  Bennett  at  the  time  of  the  bringing  of  the  suit  by  the  com- 
missioner of  school  lands,  and  I  am  of  opinion  that  the  whole 
proceeding  ia  void  for  want  of  jurisdiction  concerning  the  sub- 
ject matter  of  the  suit. 

The  judgment  of  the  lower  court  is  affirmed. 


Beannon;  Judge,  (dissenting) : 

The  decision  in  this  case  is  rested  on  State  v.  West  Broach, 
64  W.  Va.  673.  My  opinion  of  dissent  in  that  case,  by  accident, 
did  not  appear  with  the  Court  opinion,  but  is  found  in  66 
W.  Va.  1,  and  65  S.  E.  1058,  to  which  I  refer.  It  may  be  a 
question  whether  that  case  exactly  appliesto  this  case.  Itischapter 
31,  section  29,  of  the  1906  edition  of  the  Code,  that  ia  made  the 
foundation  of  decision  in  that  and  this  case.  I  do  not  knov 
that  I  presented  9  full  view  of  that  section  in  that  opinion. 
Scanning  it  further  I  am  confirmed  in  the  opinion  that  the 
section  does  not  conclude  the  state.  I  think  its  effect  is  that 
it  is  prima  fade  evidence  as  to  the  former  owner,  his  heira  and 
assigns  and  persona  having  right  to  redeem,  as  well  as  the  state, 
and  that  such  estate  as  section  35  specifies  passed  by  the  tax 
deed,  and  as  to  strangers  is  conclusive  evidence  of  such  title. 
Why  the  clause  saying  that  the  section  should  not  bar  the  state 
and  other  taxing  bodies  from  such  suit  as  any  one  claiming  the 
land  could  maintain  to  set  aside  the  sale?  It  was  probably 
not  necessary,  this  clause,  but  inserted  as  a  precaution,  to  pre- 
vent any  construction  that  would  absolutely  bar  the  state. 
Clearly  a  former  owner  can  sue  to  aet  aside  a  tax  deed.  Cannot 
the  state  do  so?  The  same  right  is  reserved  to  both.  How  can 
the  Court  make  the  statute  an  estoppel  against  the  state  when 
the  deed  is  only  prima  facie,  and  the  right  to  attack  it  reserved  ? 
The  Court  makes  it  conclusive.  It  is  conclusive  against 
strangers,  not  former  owners  and  the  state.  It  has  been  sug- 
gested that  the  intent  was  not  to  make  the  deed  evidence  as  to 
the  state  that  the  title  of  those  named  in  section  25  passed,  as 
the  state  ia  not  seller,  or  warrantor,  had  nothing  in  the  land, 
and  why  make  the  act  pass  anybody's  title  as  against  her 
when  she  claimed  no  adverse  title;  but  waive  that,  and  repeat 
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that  it  waB  intended  to  make  the  deed  only  prima  facte  as  to 
the  state  if  she  could  overcome  it.  Preston  claims  under  the 
state,  gets  the  right  she  had;    He  is  not  a  stranger. 

I  think  the  sale  for  the  later  year,  for  a  tax  paramount  to 
that  of  the  former  year,  carried  the  better  tax  title.  The  first 
purchaser  should  have  paid  the  tax  for  the  second  year. 


CHARLESTON. 

The  J.  0.  Oemck  &  Son  Co.  v.  Dawson. 

Decided  May  3,  1910. 

1.     SetOft  and  Coujteb  Claiu — Recoupment — Breach  of  Contract. 
Defendant  can  not  recoup  damages  U  tbey  depend  on  the 
breach  of  a  contract  different  (rom,  and  Independent  of,  the  one 
on  wblch  BuU  iB  brought. 
2-     Same — RecoupTnent  Contracts. 

Fn  an  action  by  plaintiff  tor  the  price  of  goods  sold  and  de- 
livered, defendant  can  not  recoup  damages  for  pl^ntlff's  refusal 
to  accept  other  goods  sold  to  plaintiff  by  defendant  under  a 
separate  and  Independent  contract 
3.     Evidence — Porol  Evidence — Written  Contract. 

Parol  testimony  Is  inadmlBSible  to  prove  an  unwrlttm  agree- 
ment made  at  the  time  of,  or  prior  to,  a  written  agreement,  (or 
the  purpose  of  var}^ng  or  contradicting  the  terms  of  the  latter. 

Error  to  Circuit  Court,  Morgan  County. 
Action  by  the  J.  C.  Orrick  &  Son  Company  against  W.  E. 
DaivBoD.    Judgment  for  plaintiff,  and  defendant  brings  error. 
Modified  and  Affirmed. 
Forrest  W.  Brown,  for  plaintiff  in  error. 
FaidhiveT,  'Walker  <&  Woods,  for  defendant  in  error. 

Williams,  Judob: 

Writ  of  error  to  circuit  court  of  Morgan  county.  Action  of 
assumps^  by  The  J.  C.  Orrick  &  Son  Company,  a  corporation, 
against  W.  E.  Dawson,  Judgment  for  plaintiff  and  defendant 
brings  error. 

Plaintiff  is  a  wholesale  dealer  in  cans  and  canned  fruits  and 
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vegetables,  in  the  City  of  Cumberlaml,  Maryland,  and  defend- 
ant is  engaged  in  growing  and  canning  fruits  and  vegetables  in 
Slorgan  county,  West  Virginia.  Plaintiff  sold  a  tot  of  cans  and 
solder  to  defendant,  and  also  bought  from  bim  some  canned 
goods.  The  action  is  to  recover  the  balance  on  account  which 
plaintiff  eldinis  is  due  it.  There  is  no  dispute  concerning  the 
items  of  account  as  shown  by  plaintiff's  bill  of  particulars,  except 
an  item  of  $28  for  car  demurrage  which  plaintiff  abandoned. 
The  controversy  is  concerning  the  right  of  defendant  to  recoup 
damages  for  the  alleged  failure  of  plainti^  to  accept  canned 
goods  from  defendant  in  payment  of  the  cans  and  solder  whicli 
it  had  sold  him,  with  the  understanding,  as  defendant  claims, 
that  they  were  to  be  thus  paid  for,  but  which  agreement,  it  is 
contended,  plaintifF  refused  to  carry  out.  A  trial  was  had  at 
the  July  term,  1906,  which  resulted  in  a  verdict  in  favor  of 
plaintiff  for  $1,043.74,  upon  a  demurrer  by  plaintiff  to  defend- 
ant's evidence.  The  court  took  time  to  consider  of  its  judgment 
upon  said  demurrer  until  the  April  term,  1907,  when  it  decided 
in  favor  of  plaintiff  and  rendered  judgment  for  the  amount  of 
the  verdict. 

Defendant  took  two  several  bills  of  exceptions  to  the  action 
of  the  court  in  refusing  to  permit  bim  to  give  oral  testimony 
to  prove  the  following  facts,  viz:  that  he  had  purchased  the 
cans  and  solder  from  plaintiff  with  the  understanding  that  they 
.  were  to  he  paid  for  in  canned  goods  in  tlie  season  of  1903,  as 
per  agreement  or  order  dated  March  24,  1903;  that  J.  C. 
Orrick,  ptesident  of  plaintiff  company,  had  inspected  and  ap- 
proved the  canned  goods  at  defendant's  cannery;  that  defendant 
had  shipped  to  plaintiff  one  car  load  of  the  goods;  that  it  had 
the  other  goods  ready  to  ship  hut  did  not  do  bo  because  plaintiff 
refused  to  accept  them,  and  that  on  account  of  such  refusal  to 
comply  with  its  contract  defendant  was  compelled  to  sell  the 
goods  to  another  purchaser  at  a  less  price  than  that  for  which 
he  had  previously  sold  the  same  goods  to  plaintiff,  after  the 
season  was  over,  and  that  he  thereby  suffered  damages  as  set 
out  in  detail  in  his  notice  of  recoupment,  which  amount  of  loss  ' 
claimed  is  $1,077.85. 

Was  it  error  to  exclude  this  testimony  ?    Is  it  consistent  with 

the  facts  stated  in  the  notice  of  recoupment,  filed  by  defendant?. 

Although  the  defense  of  recoupment,  especially  in  an  action 
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of  a^umpsit.  ma}'  be  made  under  the  general  issue,  and  need 
not  be  specially  pleaded,  Franklin  v.  Lilly  Lumber  Co.,  66  W. 
Va.  164;  Sterling  Organ  Co.  v.  Home,  25  W.  Va.  64,  still  the 
evidence  offered  in  support  of  the  damage  sought  to  be  recouped 
should  be  consistent  with  the  facts  alleged  in  tiie  written  notice 
of  recoupment?  I>efendant  could  not  file  notice  of  one  state 
of  facts,  as  his  grounds  for  recoupment,  and  then  introduce 
evidence  of  a  different  state  of  facts.  Such  notice,  while  not  a 
technical  plea,  is  still  in  the  nature  of  a  plea  to  the  extent,  at 
least,  that  the  probata  would  have  to  correspond  with  the 
allegata  in  the  notice.  Such  rule  is  necessary  to  prevent  a 
surprise  to  plaintiff.  Pou-ell  v.  Love,  36  W.  Va.  96;  Sterling 
Organ  Co.  V.  House,  25  ^y.  Va.  64.  Defendant  filed,  as  part 
of  his  notice  of  recoupment,  a  copy  of  the  written  contract  of 
sale  by  him  to  plaintiff  of  ''4000  cases  of  full  standard  3  lb. 
tomatoes  at  'lic.  per  dozen,  labelled."  The  contract  was  dated 
March  24,  1903,  and  the  goods  were  to  be  delivered  f,  o.  b. 
in  Morgan  county.  West  ^'irginia,  during  the  packing  season 
of  1903;  this  would  i«  some  months  after  the  date  of  the 
contract.  The  terms  of  sale  expressly  stated  are:  "Net  cash 
on  receipt  of  goods."  Plaintiff's  suit  is  for  the  price  of  cans 
and  solder  sold  to  defendant,  and  defendant  contends  that  the 
sale  of  the  tomatoes,  and  the  purchase  of  the  cans,  are  parts 
of  one  and  the  same  transaction,  constituting  one  contract;  in 
other  words  that  the  sale  of  the  tomatoes  was  the  consideration 
for  the  purchase  of  the  cans,  and  tiiat  he  was  damaged  by  the 
subsequent  failure  of  plaintiff  to  take  tlie  tomatoes.  On  the 
other  hand,  plaintiff  contends  that  they  are  two  separate  trans- 
actions, made  at  different  times,  and,  therefore,  independent  of 
each  other.  If  defendant's  contention  be  right,  he  would  be 
allowed  to  recoup  whatever  damages  he  actually  suffered  result- 
ing from  plaintiff's  breach  of  the  contract,  not  to  exceed  plaiu- 
tiflF'3  claim.  B.  <£■  0.  R.  P..  Co.  v.  Jamemn.  13  W.  Va.  833; 
Logic  V.  Blacl-,  34  W  Va.  1 ;  Dillon  v.  EakJe,  43  W.  Va.  502; 
Bun-ting  v.  Cochron,  i)f>  Va.  558;  Clark's  CoVe  Guano  Co.  v. 
.Appling,  33  \V.  Va.  470;  Xataral  Gas  Co.  v.  Hcaley,  Id.  102. 
But  if  plaintiff's  contention  is  correct,  defendant  could  not 
recoup  damages  for  plaintiff's  failure  to  receive  the  tomatoes 
in  the  present  action,  which,  as  above  stated,  is  a  suit  for  the 
price  of  the  cans.  Before  a  defendant  can  be  allowed  to  recoup 
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damages  against  a  plaintifF's  demanct,  it  must  be  shown  that  the 
damages  sought  to  be  recouped  grow  out  of  a  breach  of  the 
same  contract  on  which  plaintiff  sues,  or  out  of  some  other 
agreement  so  intimately  related  to  it  as  to  be  a  part  of  it. 
Logie  v.  Black,  supra.  Consequently,  in  order  to  determine 
whether  or  not  defendant's  testimony  was  properly  excluded  we 
must  consider,  (1)  whether  the  sale  of  the  tomatoes  and  the 
purchase  of  the  cans  and  solder  are  one  and  the  same,  or  whether 
they  are  independent  contracts;  and  (2)  whether  or  not,  if 
they  are  one,  or  parts  of,  one  transaction,  or  agreement,  the 
oral  testimony  offered,  and  excluded,  contradicts  the  terms  of 
the  written  contract  for  the  sale  of  the  tomatoes.  The  written 
contract  shows  that  the  sale  of  the  tomatoes  was  made  on  March 
34,  1903,  and  that  they  were  to  be  paid  for  in  "net  cash  on 
receipt  of  goods."  There  is  no  mention  made  of  the  cans  in 
this  contract.  It  then  becomes  material  to  know  when  the  cans 
■were  purchased.  Was  it  at  the  same  time  of  the  sale  of  the 
tomatoes,  or  a  later  date?  If  they  were  purchased  later,  and 
with  the  understanding,  or  agreement,  that  they  were  to  be  paid 
for  with  the  tomatoes,  we  have  no  doubt  that  the  two  transac- 
tions might  then  be  regarded  as  one  for  the  purposes  of  recoup- 
ment, because  such  subsequent  oral  contract  would  then  operate 
as  a  modification  of  the  previous  one,  changing  the  terms  of 
payment  for  the  tomatoes  from  "net  cash,"  to  a  payment  in 
cans,  or  at  least  to  a  part  payment  in  cans.  Such  a  subsequent 
oral  modification  of  a  written  agreement  is  allowable  in  law, 
and  would  make  the  two  agreements  related  parts  of  one  con- 
tract for  the  purpose  of  recouping  damages  for  a  breach  of 
either,  in  an  action  upon  the  other.  But  if  the  purchase  of 
the  cans  was  made  prior  to,  or  at  the  time  of,  the  sale  of  the 
tomatoes,  it  should  have  been  incorporated  in  the  written  con- 
tract, otherwise  oral  proof  of  it  can  not  be  received  to  contradict 
the  writing.  1  Greenleaf  on  Evidence,  section  275.  The  re- 
jected testimony  of  defendant  woiild  prove,  if  admissible,  that 
the  two  contracts  were  either  made  at  the  same  time,  or,  if  not 
at  the  same  time,  that  the  cans  were  purchased  prior  to  the  sale 
of  the  tomatoes.  He  says  "that  he  purchased  cans  and  solder 
in  the  bill  of  particulars  mentioned  with  the  understanding  that 
tfacy  were  to  be  paid  for  with  canned  goods  in  the  season  of 
1903  and  be  used  in  the  preparation  of  said  goods,  and  with  the 
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nnderBtaBding  that  the  plaintiff  should  purchase  from  8aid 
defendant  4000  cases  of  canned  tomatoea  as  per  an  agreement  or 
order,  dated  March  24,  1903."  The  language  "that  the  plaintiff 
shordd  pnrehaBe  from  said  defendant,"  etc.,  implies  that  it  had 
not  then  purchased;  the  verb  should  purchase  denotes  future 
time,  and  negatives  the  idea  that  a  purchase  of  the  tomatoes 
had  then  been  made.  If  the  written  contract  had  been  made 
prior  to  the  time,  with  reference  to  which  defendant  was  testi- 
fying, he  would  not  have  spoken  of  a  future  purchase  of  the 
tomatoes,  because  that  contract  shows  a  sale  as  of  its  date,  pro- 
viding for  a  future  delivery. 

The  circuit  court  committed  no  error  in  excluding  defend- 
ant's testimony,  and  its  judgment  will  be  modified  to  the  extent 
of  .providing  that  it  shall  not  prejudice  the  right  of  defend- 
ant to  bring  an  independent  action  against  plaintiff  for  its 
alleged  breach  of  the  contract  for  the  purchase  of  the  4000 
cases  of  canned  tomatoes,  and,  as  so  modified,  it  will  be  affirmed, 
with  costs  to  appellee. 

Modified  and  A^rmed. 


CHARLESTON. 

Castleman's  Adm'r  v.  Castlemax  ei  als. 
Decided  May  8,  1910. 

Judicial  Sales — Confirmation—Cure  of  IrregularUiet — Mistake 

in  Amount  of  Land  Sold — Remeitj/  of  Purchaser. 

If  commiseloners  autborlzed  b7  a  court  decree  to  make  sale 
of  land  decreed  to  be  aoM  undertake  without  epeclflc  authority 
given  to  sell  the  land  by  the  acre,  and  the  sale  1b  so  reported  to 
and  conflnned  by  the  court,  euch  conQnnatlon  will  cure  any 
Irregularities  of  the  commissioners  In  making  such  sale,  and  If 
by  mistake  resulting  from  the  actions  of  court  and  commis- 
sioners less  land  be  sold  than  was  bid  for  and  auppoaed  to  be 
sold  the  purchaser  will  be  entitled  to  a  proportionate  abate- 
ment OF  the  purchase  money. 
Sam»— 3fis(afce»  in  Amount  of  Land  Sold— Remedy  of  Purchaser. 

Such  relief  may  be  obtained  by  the  purchaser  upon  petition 
filed  in  the  cause,  by  way  of  defense  on  a  rule  to  show  cause 
why  the  land  shonld  not  be  resold  to  pay  the  balance  of  pur- 
67  W.  Vft. 
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cb'ase  moner,  or  by  -wny  at  defense  when  sued  on  the  purchase 
money  notes,  or  by  any  other  appropriate  remedy. 
3.     Same — Caveat  Emptor — Application  of  Rule. 

The  rule  caveot  emptor  does  not  apply  to  mistakes  ia  the 
quantity  of  land  sold  by  the  acre  at  a  judicial  sale,  as  it  does 
to  defects  of  title. 
■4.     Same — Mistake  t»  Amount  of  Land  Sold — Laches. 

Nor  as  a  general  rule  will  the  rule  of  laches  be  applied  to  a 
purchaser  at  such  Judicial  sale,  If  no  equities  have  Intervened 
and  the  rights  of  no  one  -will  be  injuriously  affected  by  a  pro- 
portionate abatement  of  the  purchase  money,  eo  long  at  least 
as  the  purchaser  still  retains  In  hta  hands,  unpaid,  sufficient  of 
the  purchase  money  out  of  which  such  abatement  can  be  made. 
5.     Vendor  and  Pubchases — Quantity  of  Land  Bold — Allmoance  to 

Cover  Errors  in  Swvet/. 

The  arbitrary  rule  of  allowing  Bve  per  cent  to  cover  inac- 
curacies reasonably  Imputable  to  variations  of  Instruments  and 
small  errors  in  surveys,  referred  to  In  W.  M.  £  M.  Co.  v.  Peytona 
C.  C.  Co.,  8  W.  Vn.  406,  437.  and  recognized  In  Pratt  v.  Bowman, 
37  W.  Va.  715,  731,  la  inapplicable  to  sale  by  the  acre  of  valuable 
fanning  lands.  In  such  cases  only  such  allowance  should  be 
made  as.  considering  the  inequality  of  the  ground  and  other 
obstacles  hindering  an  accurate  survey,  may  reasonably  be  Im- 
putable to  such  variations  of  instruments  and  small  errors  in 
surveys. 

Appeal  from  Circuit  Court,  Jefferson  County. 
,  Action  by  James  J.  Singleton,  administrator  of  H.  W.  Castle- 
man, against  Dewanna  Castleman  and  othera.    Decree  for  de- 
fendants, and  plaintiff  appeals. 

Reversed  and  Rendered. 

Forrest  11'.  Brown,  for  appellant. 
R.  T.  Barton,  for  appellees. 

Miller,  Judge  : 

This  is  an  appeal  from  a  decree  of  the  circuit  court,  pro- 
nounced February  18,  1908,  denying  to  a  purchaser  abatement 
of  purchase  money  on  account  of  alleged  deficiency  of  acres 
sold  and  purchased. 

By  decree  of  August  8,  1887,  and  another  supplementing  it 
of  October  14,  1892,  special  commissioners  appointed  were 
authorized  to  make  sale,  upon  the  terms  prescribed,  of  "396 
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acres,  1  rood  and  26  perches,  Home  Tract,  and  the  419  acree 
Mountain  Tract  of  land  in  the  bill  and  proceedings  mentioned." 
By  the  latter  decree  the  comniissionera  thereby  appointed  in 
place  of  those  appointed  by  the  former  decree  were  directed  to 
proceed  to  execute  the  same  with  such  further  powers  as  were 
given  thereby,  to-wit:  To  "make  sale  as  a  whole  or  in  parcel 
of  all  tlie  real  estate  in  the  bill  and  proceedings  mentioned, 
free  from  the  widow's  dower  on  terms  of  one  third  cash,  one 
third  in  one  year,  and  one  third  payable  six  months  after  the 
death  of  Dewanna  Castleman,  both  of  said  deferred  payments 
to  bear  interest  from  date,  and  on  the  latter  the  interest  is 
to  be  paid  annually  to  the  said  Dewanna  Castleman  during 
her  life,  and  both  of  said  deferred  payments  to  be  evidenced 
by  bonds  of  the  purchaeer,  and  secured  by  the  retention  of  the 
title  to  the  property  until  paid,  or  at  the  option  of  the  pur- 
chaser, a  deed  will  be  made  to  said  property,  and  a  deed  of 
trust  taken  to  secure  the  deferred  payments." 

The  report  of  the  commissioners  to  whom  the  cause  was  re- 
ferred, on  August  3,  1887,  reported  the  Home  Farm  as  '"'con- 
tainiug  396  acres,  1  rood  and  26  perches,  value  $5.5.00  per 
acre;"  but  the  report  of  the  commissioner  appointed  to  assign 
dower  to  the  widow,  returned  June  7,  1892,  with  accompanying 
plat  and  survey  made  by  T.  G,  Baylor,  surveyor,  shows  the 
Home  Tract  by  metea  and  bounds  to  contain  409.65  acres. 

The  commissioners  in  their  published  notice  of  sale,  set  for 
November  15,  189S,  describe  the  Home  Tract  as  composed  of 
three  several  tracts  as  follows:  (1)  250  2-10  acres  of  fine  farm- 
ing land,  with  some  woodland,  but  no  improvements,  lying 
south  of  the  river  road;  (2)  152  5-10  acres  of  Xo.  1  land,  with 
the  improvements  lying  north  of  the  river  road;  (3)  6  acres 
of  land  with  grist  and  saw  mill  and  dwelling  lying  on  both 
sides  of  turnpike,  aggregating  408  7-10  acres.  They  also  gave 
notice  that  in  making  sale  the  first  two  tracts  would  be  offered 
together,  then  all  three  tracts  together,  the  choice  of  bids  to 
be  accepted,  and  referred  prospective  purchasers  to  plats  of  the 
land  in  their  possession  at  Charles  Town. 

Parthenia  Singleton  became  the  purchaser,  and  the  commis- 
sioners on  the  day  of  sale  entered  into  a  contract  in  writing 
with  her,  made  a  part  of  and  returned  along  with  their  report 
to  the  court  of  said  sale. 
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In  their  report  to  the  court  the  commiBsioners  say  that  they 
offered  the  land  in  the  bill  and  proceedings  mentioned  in  ac- 
cordance with  Bald  decrees,  as  shown  by  the  attached  advertise- 
ment, and  that  said  "Parthenia  Singleton's  bid  was  the  best 
obtained,  which  was  $40.25  per  acre  for  the  home  farm  and  $4.00 
per  acre  for  the  mountain  land,  as  shown  by  her-  agreement" 
which  was  in  writing  and  therewith  submitted.  The  contract 
says  that  the  "Home  tract  of  409.65  acres  was  knocked  down  to 
said  Parthenia  Singleton  at  the  bid  of  $40  25/100  dollars 
per  acre  ($40-1/4)  and  the  Mountain  Tract  of  419  acres 
was  knocked  down  to  said  Singleton  at  four  dollars  ($4,00) 
per  acre,  the  amount  for  both  tracts  amounting  to  the  sum  of 
$18,1T3.66." 

The  decree  confirming  said  sale,  December  S,  1892,  recites 
the  sale  and  purchase  by  said  purchaser  "of  the  land  in  the 
proceedings  mentioned,  to-wit:  a  tract  of  four  hundred  and 
nine  acres  and  eighty  five  hundredths,  at  the  price  of  forty 
dollars  and  twenty  five  cents  per  acre,  and  the  Mountain  tract 
of  four  hundred  and  nineteen  acres  at  four  dollars  per  acre." 
This  decree  also  directs  the  Qpmmissioner  to  "at  once  proceed 
to  complete  said  sale  by  making  and  delivering  to  the  purchaser 
a  deed  for  said  lands,  and  taking  from  her  her  bonds  for  the 
deferred  payments  secured  Dy  a  deed  of  trust  upon  said  lands." 

A  subsequent  decree  of  December  14,  1892,  overruling  excep- 
tions to  a  Master  Commissioner's  report,  adjudged  that  Barton 
and  Boyd  should  be  paid  $1000  with  interest  thereon,  and 
Marshall  McCormick  be  paid  the  like  sum  of  $1000,  with  interest 
thereon,  being  in  addition  to  sums  previously  decreed  to  be  paid 
them,  and  then  provides  how  the  residue  of  the  purchase  money, 
including  the  last  payment  to  be  made  on  the  death  of  the 
widow,  should  be  distributed,  first  to  creditors,  and  then  to  the 
heirs  and  distributees  of  the  decedent. 

The  deed  made,  executed  and  delivered  by  said  special  com- 
missioners to  Mrs.  Singleton,  the  purchaser,  December  23,  1892, 
recorded  in  Jefferson  county,  April  39,  1893,  recites  the  sale  of 
said  lands  "according  to  the  terms  and  conditions  required  by 
said  decrees,  at  ■which  sale  the  said  Singleton  became  the  pur-' 
chaser  for  the  sum  of  eighteen  thousand  one  hundred  and  seventy 
two  66-100  dollars;"  the  confirmation  thereof  by  the  subse- 
quent decrees  of  December  2  and  14,  1892,  and  describes  said 
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Home  Tract  by  metee  and  bounds  aa  containing  409  €5/100 
acres,  and  tbe  4[ountain  tract  as  containing  419  acres,  and 
also  recites  that  the  said  first  tract  is  according  to  the  survey 
of  said  T.  G.  Baylor,  in  189S,  and  that  the  bounds  of  the 
mouatain  land  were  according  to  a  survey  of  Jas.  M.  Brown 
in  1847, 

The  first  order  relating  to  the  original  petition  of  Mrs.  Single- 
ton praying  for  an  abatement  of  purchase  money  entered  in  the 
cause  March  3,  1894,  is  as  follows:  "This  the  2nd  day  of 
March,  1894,  came  Farthenia  Singleton  and  asked  leave  which 
was  granted  to  file  her, petition  in  the  above  entitled  cause." 
No  order  is  found  in  the  record  formally  filing  said  petition, 
but  it  is  copied  into  the  record  by  the  clerk,  following  this 
order;  on  November  86,  1901,  the  following  order  was  entered: 
"This  cause  coming  on  to  be  heard  tiiis  36th  day  of  November 
1901  upon  papers  formerly  read  and  the  petition  of  Farthenia 
Singleton  filed  at  a  former  term,  it  is  ordered  that  the  clerk 
of  this  court  issue  process  to  all  parties  interested  in  said  peti- 
tion returnable  to  next  term  of  court,  and  an  order  of  publi- 
cation may  issue  against  non-re  si  dent  parties."  So  far  as 
the  record  shows  process  never  issued  on  this  petition.  Farthenia 
Singleton  died  March  25,  1902,  a  little  less  than  three  months 
after  the  entry  of  the  last  order.  No  further  proceedings  appear 
to  have  been  taken  upon  said  petition  until  October  19,  1906, 
when  James  J.  Singleton,  admisaistrator,  intervened  by  filing 
his  petition,  in  which  he  refers  to  the  former  petition  of  his 
decedent,  makes  the  same  part  of  his  petition,  reaffirms  each 
and  every  allegation  of  her  petition  as  if  in  his  petition  again 
set  out  in  full,  prays  that  said  proceedings  be  revived  in  his 
name,  and  makes  parties  thereto  those  appearing  from  said 
proceedings  to  be  creditors,  administrators  and  heirs  at  law  of. 
H.  W.  Castleman,  deceased,  and  the  personal  representatives  of 
those  who  had  died  pending  said  proceedings.  He  also  makes 
the  prayer  of  her  petition  the  prayer  of  his  petition  and  prays 
for  process  and  general  relief.  On  the  day  he  presented  this 
petition  an  order  was  entered  filing  the  same,  and  reviving  the 
canse  in  his  name  as  administrator,  and  remanding  the  same  to 
rules  for  process.  Process  was  sued  out  thereon  November  13, 
returnable  to  December  Rules,  1906,  was  duly  accepted  or  served 
opon  all  resident  defendants,  and  there  was  order  of  publica- 
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tioD  published  and  posted  against  all  non-resident  defendants, 
and  the  ease  regularly  matured  and  set  for  hiring. 

After  setting  forth  the  interests  of  the  defendants  as  dis< 
cloaed  by  the  record,  and  the  several  orders,  decrees  and  pro- 
ceedings aforesaid,  the  petition  specifically  charged  that  about 
January  1,  1893,  information  was  first  brought  to  her  atten- 
tion, which  led  the  purchaser  to  believe  that  an  error  had  been 
made  in  the  acreajre  of  the  home  farm  as  sold  to  lier;  that  she 
employed  S.  Howell  Brown,  county  suri'eyor,  to  make  a  survey 
thereof,  who  ascertained  and  reported  to  her  that  the  same 
contained  only  398^  acres,  and  which,  she  alleged  was  a  true 
and  accurate  survey,  showing  a  shortage  or  deficiency  of  11.60 
acres  in  the  number  of  acres  sold  to  and  purchased  by  her.  Peti- 
tioner filed  with  her  petition  as  a  part  thereof  the  survey  and 
plat  of  said  land,  so  made  by  the  county  surveyor,  with  his 
affidavit  thereto,  tliat  he  believed  his  sun-ey  to  be  correct.  De- 
fendants did  not  plead  to  or  answer  the  petition. 

Thus  is  presented  the  question  whether  the  purchaser  upon 
the  petitions  filed  is  entitled  as  prayed  for  to  credit  upon  the 
last  purchase  money  bond  of  $6057.55,  with  the  sum  of  $466.90. 
the  price  of  11.60  acres  at  the  rate  of  $40.25  per  acre  with 
interest. 

Clearly  the  sale  was  a  sale  by  the  acre,  not  in  gross.  True 
as  argued  the  original  decrees  of  sale  did  not  specifically  author- 
ize a  sale  by  tlie  acre,  but  the  special  commissioners  assumed 
to  make  a  sale  of  the  land  in  that  way.  Tiiey  so  reported  the 
sale  to  the  court,  and  it  was  so  confirmed  as  sale  by  the  acre. 
This  would  entitle  the  purchaser  to  an  abatement  of  purehaae 
money  if  there  is  a  deficiency.  24  Cyc.  54,  E  note  7.  This 
authority,  supported  by  court  decisions  cit«d  in  the  note,  says: 
"When  by  mistake  resulting  from  the  actions  of  the  court  or 
the  misrepresentations  of  its  agents  leas  land  is  sold  than  was 
bid  for  and  supposed  to  have  been  sold,  the  purchaser  will  be 
allowed  a  proportionate  abatement  of  the  pnrehase  price  when 
the  property  was  sold  by  the  quantity,  but  not  when  sold  in 
gross  ae  a  specific  tract."  When  the  court  confirmed  the  action 
of  its  commissioners  in  making  sale  by  the  acre  it  thereby 
adopted  and  approved  their  act.  In  all  judicial  sales  the  court 
is  the  vendor  and  contracting  party  on  the  one  hand,  and  the 
purchaser  on  the  other.     The  commissioners  are  merely  the 
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creatures  of  the  court,  and  the  sale  is  never  complete  until  it 
is  reported  to  and  confirmed  by  the  court.  Core  v.  Strickler, 
24  W.  Va.  689,  696,  citing  Blair  v.  Core,  20  W.  Va.  365,  and 
Kable  v.  Mitchell,  9  Id.  492.  Confirmation  cures  irregularities 
and  gives  the  sale  the  same  validity  and  effect  as  if  made  upon 
the  precise  terms  of  the  decree.  Borer  on  Judicial  Sales,  sec- 
tions 122,  127;  Robertson  v.  Smith,  94  Va.  250  (26  S.  E.  579) ; 
Langyher  v.  Patterson,  77  Va.  470. 

It  is  the  universal  rule,  and  many  cases  in  this  state  and  in 
Virginia  so  decide,  that  if  a  deficiency  in  quantity  is  found, 
■where  the  sale  has  been  by  the  acre  the  purchaser  will  be  en- 
titled to  an  abatement,  and  that  a  court  of  equity  will,  even 
after  deed  made,  abate  the  deficiency  from  the  unpaid  purchase 
money.  See  cases  collated  in  13  Cyclopedic  Dig.  595,  9  a. 
And  this  rule  is  applicable  alike  to  sates  by  tlie  court  and  under 
court  decrees,  as  to  sales  by  individuals,  Watson  v.  Hoy,  28 
Grat.  698,  Va.  Rep.  Anno.  320,  and  note ;  Crislip  v.  Cain,  19 
W.  Va.  438;  Cooper  v.  Hargis,  (Ky.)  45  S.  W.  Rep.  112; 
Carmody  v.  Brooks,  40  Md.  240;  Brown  v.  Wallace,  4  Gill.  & 
J.  (Md.)  479,  508;  Marbury  v.  Stoneiireet,  1  Md.  147;  Strodes 
V.  Patton,  23  Fed.  Cases  237,  JTo.  13,  538;  Myers  v.  Lindsay, 
73  Tenn.  331;  Trigg  v.  Jotws'  Adm'r,  (Ky.)  42  S.  W.  Rep. 
848. 

Bnt  it  is  said  that  although  the  purchaser,  in  1894,  obtained 
leave  to  do  so  she  never  in  fact  filed  her  petition ;  that  the  order 
of  November  26,  1901,  treating  it  as  having  been  filed  at  a 
former  term,  and  directing  process  thereon,  was  a  misrecital, 
and  that  no  process  having  been  in  fact  issued  thereon,  defend- 
ants were  not  bound  thereby,  and  that  not  only  these  proceed- 
ings, but  the  proceedings  upon  the  amended  petition  filed  by 
the  administrator  in  1906,  the  purchaser  in  her  petition  ad- 
mitting knowledge  of  the  alleged  deficiency  as  early  as  January, 
1893,  came  too  late,  and  that  relief  was  rightfully  denied  under 
the  rule  caveat  emptor,  and  because  of  laches,  and  because  the 
decrees  confirming  the  sale  and  distributing  the  proceeds  thereof 
to  creditors  and  distributees  being  final  were  not  reviewable, 
except  upon  bill  of  review  filed  in  time  and  with  proper  aver- 
ments. 

The  authorities  do  not  support  the  position  of  counsel.  A 
purchaser  at  a  judicial  sale  is  not  precluded  by  such  decree 
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from  obtaining  relief  from  8ucli  mistake.  Selief  may  be  ob- 
tained in  Bach  cases  by  defense  to  a  rule  agaiuBt  the  purchaser 
to  show  cause  why  the  land  should  not  he  resold  to  pay  the 
balance  of  purchase  money.  Jones  v.  Tatum,  19  O-iat  720; 
Crielip  V.  Cain,  supra.  Also  by  petition  filed  in  the  cause  by 
the  purchaser,  Watson  v  Hoy,  supra;  Marbury  v.  Stoneatreet, 
supra;  Brown  v,  Wailace,  supra.  While  the  rule  caved  emptor 
is  applicable  to  all  judicial  sales  so  far  as  title  ia  concerned,  it 
has  never  been  applied  either  in  Virginia  or  in  this  state  so  far 
as  Tc  can  find  to  cases  of  deficiencies  in  quantity  of  land  where 
sold  by  the  acre.  Waison  t.  Hoy,  supra,  710.  In  the  case  just 
cited  the  court  below  appears  to  have  been  of  a-difFerent  opinion, 
but  Judge  Burks,  referring  thereto,  says:  "I  cannot  agree  to 
this.  It  is  true  that  in  Virginia  the  general  rule  would  seem 
to  he  that  objections  by  purchasers  to  judicial  sales  for  defect  of 
title  must  be  made  before  the  sale  is  confirmed  by  the  court, 
and  that  such  ohjectipns  afterwards  made  came  too  late,"  citing 
cases.  "But,"  saye  he,  "I  apprehend  the  rule  has  no  application 
to  the  equity  of  a  purchaser  arising  from  after  discovered  mis- 
take, fraud,  or  other  like  matter.  Coarts  of  equity  are  always 
ready  to  relieve  innocent  injured  partis  in  such  cases,  unless 
by  reason  of  acquiescence,  laches  or  other  special  circumstances, 
relief  would  be  inequitable.  There  were  no  such  circumstances 
precluding  relief  in  this  case."  And,  at  page  711,  he  further 
says :  "The  mietake  can  be  rectified  and  compensation  made  to 
appellant  by  allowing  for  the  ascertained  deficiency  a  proper 
abatement  of  the  balance  of  parehaae  money  still  owing  by  him; 
and  thus,  while  doing  justice  to  him,  no  harm  will  be  done  to 
others.  It  would  be  singular  indeed  if  this  could  not  be  done 
by  a  court  of  equity  which  by  its  agents  is  a  party  to  a  mistake 
it  is  called  upon  to  relieve  against," 

Xor  do  we  think  the  rule  respecting  laches  applicable.  No 
one  can  be  injuriously  affected  by  the  abatement.  At  least  no 
equities  appear,  and  none  are  alleged  by  way  of  defense.  The 
last  payment  of  purchase  money  is  still  in  the  hands  of  the  pur- 
chaser, or  her  representative.  She  is  not  suing  to  recover  back 
money  paid.  Within  a  year  after  sale  and  confirmation  thereof, 
and  after  discovering  the  miEtake,  she  presented  and  obtained 
leave  to  file  her  petition  setting  up  the  mistake  and  praying  for 
an  abatement,  thus  making  a  record  in  the  cause  of  her  claim; 
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and  though  she  afterwards  delayed  suing  out  procesB  and  bring- 
ing the  matter  to  an  iseue  the  last  payment  was  not  due  and 
did  not  become  due,  except  the  interest,  until  the  death  of  the 
widow.  No  one  has  been  prejudiced  or  injured  by  the  delay,  so 
far  as  appears,  and  if  a  mistake  was  actually  made  there  is  noth- 
ing to  preclude  the  court  in  granting  the  relief  prayed  for.  In 
a  general  creditors  suit  the  filing  of  a  petition  by  a  creditor  in 
a  pending  suit  stops  the  running  of  the  statute  of  limitations. 
Jackson  V.  Hvll,  31  W.  Va.  601.  In  Ewing  v.  Ferguson,  33 
Grrst.  548,  it  was  decided,  that  the  first  action  taken  by  a  party 
for  the  assertion  of  his  claim  by  legal  process  whether  that  be  by 
the  issuing  of  process  commencing  suit,  or  the  filing  of  a  peti- 
tion in  a  suit  already  commenced,  is  treated  aa  the  institution  of 
a  suit,  and  from  that  time  the  statute  of  limitations  ceases  to 
run  against  him.  These  cases  it  is  true  were  creditors  suits, 
and  the  petitions  were  creditors  petitions  filed  therein,  and  are 
not  strictly  applicable  to  cases  like  the  one  we  have  here.  How- 
ever, when  the  purchaser  asked  and  was  given  leave  to  file  her 
petition  in  the  cause,  that  was  a  step  -which  she  had  the  right 
to  take,  was  the  assertion  of  her  right  negativing  abandonment 
thereof,  or  acquiescence  therein,  and  gave  notice  to  the  court, 
her  vendor,  of  her  claim  to  abatement  of  purchase  money,  and 
of  which  the  court  took  notice  by  giving  her  leave  to  file  it,  and 
by  afterwards  treating  her  petition  as  filed,  and  directing  pro- 
cess thereon.  The  petition  thus  became  a  part  of  the  record. 
Parks  T.  Petroleum  Co.,  25  W.  Va.  108.  But  the  petitioner 
was  not  bound  to  have  filed  any  petition.  She  might  have 
waited  until  sued  on  her  bond,  or  was  proceeded  against  by 
rule  to  resell  the  property.  So  long  as  she  had  the  money  in 
her  hands  time  did  not  run  against  her  right  to  defend  the 
collection  of  the  purchase  money.  SnUth  V.  Ward.  66  W.  Va. 
190  (66  S.  E.  234). 

It  is  further  contended,  in  support  of  the  decree  below,  that 
petitioner  did  not  make  out  a  case  for  relief,  that  the  petition 
was  not  sworn  to  as  it  is  claimed  a  bill  of  review  or  petition 
to  rehear,  based  on  after  discovered  evidence,  is  required  to  be. 
The  petition  is  not  s  bill  of  review,  nor  a  petition  to  rehear 
the  decrees,  and  the  rules  applicable  thereto  are  inapplicable. 
The  petition  charged  a  mistake,  a  shortage  in  the  land  sold. 
»1  W.  Va. 
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Xo  plea  or  answer  of  the  defendante  denied  it.     It  miist  be 
treated  as  taken  for  confessed. 

Another  question  presented  by  the  record,  but  not  by  eounse!, 
has  given  us  some  trouble.  The  shortage  of  11.60  acres  is  less 
than  three  per  cent,  of  the  total  acreage  sold.  Should  the 
arbitrary  rule  of  five  per  cent,  first  announced  by  this  Court 
in  W.  M.  £  M.  Co.  v.  Peytona  C.  C.  Co.,  8  W.  Va.  406,  437, 
and  recognized  in  Pratt  v.  Bowman,  37  W.  Ya.  715,  731,  be 
applied  here?  If  it  should,  the  shortage  being  less  tiian  five 
per  cent.,  petitioner  did  not  make  out  a  case  for  relief.  One 
answer  to  t|iis  question,  suggested  in  council,  was  that  the  rule 
was  inapplicable  to  cases  of  sales  by  tlie  acre,  but  only  where 
land  is  sold  as  containing  a  definite  number  of  acres  "more  or 
less,"  or  "estimated  to  contain"  a  certain  number  of  acres,  or 
witli  like  descriptive  words.  But  as  tliis  allowaneo  of  five  i>er 
cent,  is  intended  to  cover  inaccuracies  reasonably  imputable  to 
variation  of  instruments  and  small  errors  in  surveys,  Prati  v. 
Bowman,  supra,  p.  721,  we  do  not  see  why  upon  principle,  it 
should  not  be  applied  in  cases  of  sales  by  the  acre,  for  in  either 
case  parties  must  necessarily  be  deemed  to  contract  with  refer- 
ence to  all  inaccuracies.  Hilliard  on  Vendors,  (2nd  Ed.)  339." 
This  writer  says:  "But,  in  general,  on  a  sale  of  land  by  the 
acre,  relief  is  to  be  granted  for  all  deficiencies,  not  reasonably 
imputable  to  the  variation  of  instruments  and  small  errors  in 
surveys,  whether  the  purchaser  has  expressly  retained  an  elec- 
tion to  have  the  tract  surveyed  or  not,"  Citing  therefor  Nehon 
v.  Carrington.  4  Munf.  332.  But  where  and  how  did  this 
arbitrary  rule  of  five  per  cent,  orijcinate?  Judge  Hoffmax  in 
IP,  M.  £  M.  Co.  V.  Peytona  C.  C.  Co.,  supra,  at  page  437,  ?ay?: 
"It  is  settled,  in  Virginia  and  West  Virginia,  that  when  a 
person  lias  sold  and  conveyed  a  tract  of  land,  described  as  con- 
taining a  definite  quantity,  at  a  specified  price,  it  is  presumed 
that  the  estimated  quantity  'was  believed  to  be  substantially 
correct— within  five  per  cent,  of  exact  accuracy;  that  it  consti- 
tuted a  material  clement  in  the  determination  of  the  price: 
and  that,  unless  it  appear  that  considerable  uncertainty  or 
actual  risk  as  to  the  quantity  was  contemplated  or  intended ; 
if  in  fact  the  quantity  is  afterwards  ascertained  to  be  materially 
less,  and  the  purchaser  properly  asserts  his  right  in  a  reason- 
able time  and  under  reasonable  circumstances,  a  court  of  equity 
67  w.  Va. 
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will  grant  him  relief.  Though  the  eale  he  not  by  the  acre, 
but  by  the  tract  in  groes,  this  nevertheless  ia  now  the  rule  of 
decision.  But  in  many — perhaps  most  cases  of  sales  by  trustees 
and  other  fiduciaries  or  officers,  it  may  be  different.  Thia,  how- 
ever, it  is  not  necessary  now  to  determine."  No  cases,  however, 
are  cited  by  Judge  Hoffuam'  declaring  this  arbitrary  rule.  '  He 
likely  deduced  it  from  the  decided  cases  in  which  relief  has 
generally  been  denied  where  the  deficiency  has  been  less  than 
five  per  cent.  But  we  do  not  think  that  in  this  day  of  improved 
methods  and  instruments,  such  an  arbitrary  rule  should  be  ap- 
plied, especially  when  involving  valuable  lands  like  those  in- 
volved here.  A  shortage  of  more  than  eleven  acres  of  very 
valuable  farm  lands,  practically  level,  in  a  survey  of  409  acres, 
or  398  as  the  case  may  be,  ia  entirely  too  much  of  a  discrepancy 
to  reasonably  impute  to  variations  of  instruments  or  small 
errors  in  surveys.  Certainly  lands  of  the  character  of  these 
lands  can  and  should  be  surveyed  with  more  accuracy  than 
that.  The  deficiency  here  we  do  not  think  can  reasonably  be 
imputed  to  such  inaccuracies,  and  if  not  the  relief  ought  to 
be  granted.  Hilliard  on  Vendors,  supra;  Young  y.  Craig,  8 
Ky.,  5  Bibbs  Hep.  270;  Gnmdy  v.  Orundy,  IS  B.  Mon.  (Ky.) 
869. 

In  the  absence  of  any  showing  to  the  contrary  we  think  the 
petitioner  was  entitled  to  the  relief  prayed  for.  The  decree 
below  will  therefore  be  reversed,  and  such  decree  as  the  circuit 
court  should  have  entered  will  be  entered  here. 

Reversed  and  Rendered. 


CHARLESTON. 

McGlambhy  v.  Jackson. 

Decided  May  3,  1910. 

Action  on  the  Case — Declaration. 

Lack  of  an  ^d  damnum  clause  In  a  declaration  In  trespass  on 
the  case  Is  an  omlsalon  ol  matter  o(  subetance  and  cannot  be 
disregarded  on  a  demurrer  to  tlie  declaration. 
67  W.  V», 
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2.  PL£ADiNa — Aider  6y  Terdict. 

When  a  demurrar  has  been  Interiiosed  for  such  a  defect.  It  M 
neither  waived  nor  cured  by  the  verdict 

3.  Waste— When  Jetton  MaintainaT>le — R^hU  of  ReTnainderman. 

Trespass  on  the  case  In  the  nature  of  an  action  for  waste  msf 
be  maintained  by  a  reverBloner,  vested  with  the  remainder  In 
fee  simple,  against  the  life  tenant,  for  injury  done  to  the  es- 
tate In  r^nalnder  by  the  cutting  of  timber  on  the  land. 
*.     Deeds — Construction — Jfature  of  Estate. 

A  deed  by  which  the  grantor,  reserving  to  himself  a  life  estate 
in  the  land,  grants  and  conveys,  to  his  grand-daughters,  for  and 
In  con^deratlon  of  natural  love  and  affection  and  five  dollars 
In  money,  "the  remainder  In  fee  simple  after  the  life  estate  there- 
in" of  himself,  vests  a  present  estate  in  remainder  In  the 
grantees. 

(Williams,  Jusob,  Absent). 

Error  to  Circuit  Court,  Greenbrier  Cotmty. 
Action  by  Cora  McGlamery  and  others  against  James  W. 
Jackson.    Judgment  for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  Remanded. 

Henry  Giltnsr,  for  plaintiff  in  error. 
Charles  S.  Dice,  for  defendants  in  error. 

POFFEKBABGEB,  JuME: 

In  an  action  of  trespass  on  the  case  for  timber  cut  and 
removed  from  certain  land,  Cora  McGlamery  and  Josie  Wini- 
fred McGlamery,  claimed  estates  in  remainder  in  the  land, 
recovered  a  judgment  for  $637.00,  against  James  W.  JackBon, 
the  life  tenant,  in  the  circuit  court  of  Greenbrier  countj-.  As 
the  declaration  contains  no  ad  damnum  clause,  its  sufBciency 
was  challenged  by  demurrer,  and  the  demurrer  having  been 
overruled,  there  was  a  motion  in  arrest  of  judgment,  because  of 
the  defect  in  the  declaration,  which  motion  was  likewise  over- 
ruled. 

Propriety  of  the  remedy  is  not  denied,  but,  if  it  were,  that 
question  has  been  settled.  An  action  of  trespass  on  the  case 
in  the  nature  of  an  action  for  waste  is  available  to  the  re- 
versioner against  the  life  tenant.  Rogers  v.  Boom  £  Driving 
Co.,  41  W.  Va.  593;  Moses  v.  Old  Dominion  Co.,  75  Va.  95. 
BT  W.  Ta. 
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If  there  had  been  no  demurrer  to  the  declaration,  the  verdict 
would  have  cured  the  defect,  or,  to  be  more  accurate,  the  defect 
would  be  harmleae  because  the  declaration  could  be  amended 
by  the  writ,  which  is  treated  as  a  part  of  the  record  for  pur- 
poaea  of  amendment.  Stevem  v.  White,  2  Wash.  (Va.)  203; 
Palmer  v.  Mill,  3  H.  &  M.  502;  Hook  v.  Turnbidl,  &  CaU  85 
Ab  the  declaration  is  susceptible  of  amendment  by  the  record, 
■  it  is  plausibly  inaisted  that  the  defect  is  not  prejudicial ;  but 
this  reasoning  carries  on  its  face  an  admission  of  the  materiality 
of  the  omitted  matter.  If  the  ad  damnum  clause  were  merq 
matter  of  form  and  not  of  substance,  no  amendment  would  be 
necessary.  The  omission  thereof  could  be  ignored  on  a  de- 
murrer. As  an  amendment  is  necessary,  in  order  to  make  the 
declaration  sustain  the  judgment,  it  necessarily  follows  that  the 
allegation,  when  in,  is  one  of  substance.  Therefore,  it  ia  not 
dispensed  with  by  section  29  of  chapter  185  of  the  Code  of 
1906,  saving  the  court  shall  not  regard,  on  demurrer,  any  defect 
or  imperfection  in  the  declaration,  unless  there  be  omitted 
something  so  essential  to  the  action  that  judgment  according 
to  law  and  the  very  right  of  the  cause  cannot  be  given.  Injury 
and  damage  constitute  the  very  gist  or  gravamen  of  an  action 
of  trespass  on  the  case,  just  as  the  promise  constitutep  the 
basis  of  an  action  of  assumpsit.  The  claim  of  damages  may 
perform  a  very  important  function.  It  apprises  the  defendant 
of  the  amount  of  the  claim.  If  it  be  but  a  hundred  dollars,  he 
may  not  wish  to  defend;  hut  if  it  be  a  thousand  dollars,  he  may 
desire  to  do  so.  Whatever  the  reason  may  he  for  its  materiality, 
no  decision  of  this  Court  or  the  A'iiginia  court  goes  so  far  as 
to  authorize  omission  of  the  ad  damnum  clause.  On  the  con- 
trary, its  materiality  is  admitted  and  confessed  in  the  asser- 
tion that  the  effect  of  its  omission  can  be  cured  by  amendment. 
Moreover,  none  of  them  say  it  can  be  disregarded  on  demurrer. 
If  there  had  been  no  demurrer,  the  defect  would  he  cured  hy 
section  3  of  chapter  134,  saying  no  judgment  shall  he  reversed 
for  any  defect,  imperfection  or  omission  which  might  have 
been  taken  advantage  of  on  a  demurrer  but  was  not  so  taken 
advantage  of. 

In  Craighill  v.  Page,  3  H.  &  M.  446,  455,  Judge  Tucker  said : 
"It  is  not  necessary  to  lay  damages  in  the  declaration  in  an 
action  of  debt."     This  may  be  true,  inasmuch  as  the  declara7 
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tion  in  debt  demands  a  certain  sum  of  money,  and  the  gist  of 
the  action  is  non-payment  thereof.  For  this  reason,  it  may  be 
diatinguished  from  trespass  on  the  case  and  others  sounding  in 
damages,  wherefore  the  decision  is  not  a  precedent  for  the  omis- 
sion in  one  of  this  class.  Allison  V.  Bank,  6  Band.  204,  relied 
upon  here,  was  also  an  action  of  debt.  In  5  Ency.  PI.  &  Pr. 
p.  .707,  a  number  of  decisions  are  cit^d  for  the  proposition  that 
the  declaration  can  always  be  amended  as  to  the  damages  by 
the  writ  and  that,  therefore,  the  defect  is  unavailing  in  an 
appellate  court,  but  an  examination  of  these  decisions  shows 
that  none  of  them  were  actions  of  trespass  on  the  case.  Some 
were  actions  of  axsumpsit  and  treated  Tery  much  like  actions 
of  debt.  Farlei/s  Adm'r  v.  Nelse,  4  Ala.  185;  Proctor  v. 
Crozier,  6  B.  Mon.  (Ky.)-268.  One  was  an  action  of  debt. 
McWhorter  v.  Siandifer,  3  Porter  (Ala.)  519.  Others  approve 
and  justify  the  allowance  of  amendment  by  the  trial  court 
before  judgment,  in  respect  to  such  defect.  Eaion  r.  Case,  17 
R.  I.  429 ;  Merrill  v.  Curtis,  57  Me.  1S2 ;  Burley  &  Co.  V.  Merrill. 
49  TS.  H.  35.  In  some  of  these  cases,  there  was  no  demurrer 
and  the  defect  was  declared  to  have  been  cured  by  the  statute 
of  jeofails.  Like  our  own  decisions,  all  of  these  assert  the 
materiality  of  the  allegation  of  damages,  by  declaring  the  neces- 
sity of  an  amendment  to  supply  the  omission  thereof,  or  waiver 
by  failure  to  demur  on  account  thereof.  In  those  instanceB  in 
which  demurrers  have  been  interposed,  the  ad  damnum  clause 
has  been  held  to  be  matter  of  substance,  Brovmson  v.  Wallace, 
4  Blateh.  (U.  S.)  465;  Devoe  v.  Skidmore,  47  Conn.  19; 
Sedberry  v.  Terplanh  31  S.  W.  242 ;  Goodall  v.  Harrison,  2  Mo. 
153;  itfay  v.  Bank,  9  Ind.  235;  Webb  v.  Thompson.  23  Ind.  431. 
That  the  amendment  can  be  made  by  the  record,  when  a  de- 
murrer has  been  interposed  and  erroneously  overruled,  as  easily 
as  when  the  objection  was  not  so  made,  constitutes  a  strong  argu- 
ment against  reversal  for  such  omission,  it  must  be  admitted, 
but  there  has  been  no  waiver  of  <he  defect,  nor  has  the  amend- 
ment been  made.  The  defendant  vas  entitled  to  a  sufficieDt 
declaration  before  proceeding  to  trial,  and  could  have  compelled 
dismissal  of  the  action  for  lack  thereof,  on  refusal  to  amend. 
He  did  everything  in  his  power  to  avail  himself  of  this  right 
and  it  was  denied  to  him.  In  view  of  this,  we  do  not  see  how 
67  w.  Vb. 
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he  can  be  precluded  from  iDsiating.upon  it  here.     The  motion 
in  arrCBt  of  judgment  Bhould  have  been  BUBtained. 

Ae  the  case  ma;  come  up  for  trial  on  an  amended  declaration, 
it  becomes  necessarj  to  paBS  upon  another  objection,  namely, 
that  the  plaintifFs,  having  no  right  to  possession  of  the  land, 
since  they  take  in  remainder  after  a  life  estate,  under  the  deed 
conferring  their  title,  cannot  recover  damages  for  timber  cut 
from  the  land,  A  remainderman  can  recover  damages  for  injury 
done  to  his  estate.    Jordan  v.  City  of  Bervieood,  42  W.  Va.  312. 

It  is  also  urged  that  the  deed  does  not  vest  any  present  estate 
in  the  plaintiffs.  The  defendant  is  the  grantor  therein.  For 
and  in  consideration  of  natural  love  and  affection  and  five  dollars 
in  hand  paid,  he  conveyed  the  land  to  the  plaintiffs,  hia  grand- 
daughters, subject  to  a  life  estate  reserved  to  himself.  Tha 
granting  clause  is  as  follows :  "The  party  of  the  first  part  does 
by  these  presents  grant  and  convey  unto  the  said  party  of  the 
second  part  the  following  real  estate,  viz:  The  remainder  in 
fee  simple  after  the  life,  estate  therein  of  the  said  James  W. 
Jackson,  which  he  hereby  expressly  reserves,  in  one  hundred  and 
thirty  acres  of  land,  a  portion  of  said  James  W.  Jackson's  home 
place."  After  the  description  of  the  premises,  a  clause  was  in- 
serted by  which  the  grantor  covenanted  for  good  title  and  right 
to  convey  and  against  incumbrances,  and  warranted  the  title 
generally.  The  deed  was  acknowledged  and  admitted  to  record. 
The  contention  that  it  does  not  vest  any  present  estate  in 
the  grantees,  but  is  i::^  fact  a  testamentary  paper,  intended  to 
have  no  effect  and  to  pass  no  title  until  after  the  death  of  the 
grantor,  cannot  be  sustained,  in  viecv  of  what  is  said  in  Lauch 
v.  Logan,  45  W,  Va,  251,  of  a  deed,  containing  a  clause,  pur- 
porting to  limit  the  effect  thereof  until  after  the  death  of  the 
grantor.  Here  an  estate  is  granted  by  words,  purporting  to 
make  it  take  effect  at  once,  and  unattended  by  any  incon- 
sistent clause  or  terms.  Tbe  intent  to  pass  an  estate  tn  presenti 
is  clear  beyond  the  shadow  of  doubt. 

For  the  reasons  stated,  the  judgment  will  be  reversed,  the 
verdict  set  asid.,',  the  den:iurrer  sustained,  and  the  case  remanded 
with  leave  to  the  plaintiffs  to  amend  their  declaration. 

Reversed  and  Remanded, 
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CHARLESTON. 

Pickens  et  ai  v.  Stout  et  al. 

Decided  May  3,  1910. 

Pabtition — Title — Oasfer— Between  Tenantt  in  Common. 

The  defense  of  an  ouster  between  tenants  In  common,  effected 
by  tlie  possession  of  a  stranger  under  a  contract  of  purchase 
from  one  of  the  co-tenants,  does  not  present  a  question  of  title 
of  which  a  court  of  equity  cannot  ta^e  ct^nlzance  on  a  bill  tor 
partition  of  the  land. 

AcENOWLEDOMBKT — Bv  Married  Woman. 

A  married  woman  cannot  divest  herself  of  legal  or  equitable 
title  to  land,  otherwise  than  by  a  deed  or  contract,  acknowledged 
in  the  manner  prescribed  by  the  statute. 
Specific  Pebpormance— Procefidinps — Bufflciencv  of  Evidence. 

To  sustain  ademand  In  equity  for  speclflc  performance  of  an 
oral  contract  of  purchase  of  land,  the  evidence  must  be  clear, 
full  and  free  from  suspicion. 
.  Same— Contracts  Enforceable — Contract  for  Pitrchase  of  Land — 

Completeneia. 

To  be  enforcible  in  equity,  a  contract  of  purchase  of  land 
must  be  complete,  fixing  the  price  and  terms  as  well  as  the 
idenUty  If  the  land. 
Joint   Tenancy — renancy    in    Common — Adverse    Poateition — 

Ouster  Between  Co-Tenants. 

An  ouster  hetween  joint  tenants,  tenants  in  common  or  co- 
parceners may  be  effected  by  open,  notorious  and  exclusive  pos- 
session of  the  land  by  a  stranger,  under  a  deed  or  an  executory 
contract  of  sale,  executed  by  one  of  the  co-tenants  to  such  strang- 
er, purporting  to  convey  or  sell  the  whole  thereof  to  the  latter. 

Mere  execution  and  delivery  of  such  deed  or  contract  Is  not 
of  itself  sufficient  to  work  an  ouster.  To  it  there  must  bendded 
express  actual  notice  of  the  adverse  claim  and  possession,  or 
o[»en,  notorious,  exclusive  and  hostile  possession  of  the  land  by 
the  grantee  or  vendee  of  which  the  true  owner  In  cotenancy 
must  take  notice,  and  Inquire  hy  what  right  such  dominlcHi  Is 
exercised. 
Aoveuse  possession — Possession  of  Tenant. 

If,  when  such  vendee  secures  his  deed  or  contract,  a  tenant 
is  in  possession  of  the  land,  holding  under  the  true  owners,  and 
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contlnueB  to  remalo  thereon,  under  an  agreement  of  attornment 
to  the  pnrchaser,  of  which  any  true  owner  has  no  notice  tbe 
poBsMalon  of  the  vendee  by  such  tenant  is  not  adverse  to  eiich 
owner,  bat  his  possession  becomes  adverse  from  the  date  of  tbe 
removal  of  such  tenant  from  the  land,  if  he  himself  openly 
uses  It  or  substitutes  new  tenants  thereon. 

8.  Same. 

In  Buct^  case,  the  ouster  Is  effected  by  tbe  combined  action 
of  the  vendor  and  vendee,  hut,  tn  law,  the  vendor  may  be  re- 
garded as  the  real  actor  and  the  title  under  which  the  estate 
was  held  In  common  a£  hUi  color  of  title,  of  which  the  vendee 
may  avail  himself  as  a  claimant  under  It. 

9.  Pabtitioh — Tide  in  Common  Source — Pretumption. 

When  all  the  parties  to  a  suit  for  partition  claim  title  from  a 
common  source,  title  In  such  common  source  is  conclusively 
presumed  for  the  purpose  of  the  suit,  though  no  deed  or  other 
muniment  of  such  title  has  been  introduced  as  evidence  or  is 
known  to  exist. 

10.  LiifiTATio.''  OF  Actions — Computation  of  Period — Disabititiea — 

Infancy. 

The  mnnlns  of  the  statute  of  limitations  against  a  person  Is 
not.  interrupted  by  his  death,  and  continues  to  run  against  bis 
heirs,  though  they  be  Infants,  and.  In  such  case,  the  heirs  are 
not  within  the  saving  clause  of  said  statute. 

11.  Saue — Computation    of    Period — Disat/ilitiea—lnfanc]/— Burden 

of  Proof. 

The  dlaabllity  of  Infancy  at  the  date  of  the  accrual  of  a  right 
of  action  must  be  shown  by  the  party  claiming  the  benefit  there- 
of. To  prevent  the  bar  of  the  statute  of  limitatlonB,  an  infant 
must  show  that  the  right  of  action  accrued  to  him,  while  he  was 
under  such  disability,  and  therefore,  that  It  did  not  begin  to 
run  against  his  ancestor,  if  he  claims  the  property  in  contro- 
versy by  Inheritance. 

12.  Sa^e— Computation    of   Period— DisaHlitieiB — Infancy — Co-Ten* 

ants. 

The  disability  of  infancy  on  the  part  of  one  or  more  tenants 
in  common  or  coparceners,  does  not  avail  their  cotenants  who, 
Uiough  once  under  the  like  disability,  have  failed  to  sue  for  the 
recovery  of  their  interests  In  tbe  land-  within  five  years  after 
the  attainment  of  their  respective  majorities.  Each  Is  barred 
by  tbe  lapse  of  said  period. 

13.  Pabtition — Disclaimer  of  Co-Tenant — Effect  on  Subsequent  Par- 

tition. 

A  disclaimer,  filed  by  an  heir  to  an  estate,  in  a  suit  for  parti- 
tion of  tbe  real  estate  of  tbe  ancestor,  acknowledging  advance- 
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'  menta  to  the  extent  of  his  full  ah&re  of  the  estate  In  Qie  lite 
time  of  the  latter,  followed  by  a  voluntary  portltlwi  of  a.  portion 
of  the  hmd  in  which  those  participating  In  It  apportioned,  as- 
sumed and  pald'lndehtednesB  of  the  estate,  precludes  such  heir 
and  his  assigns  from  participation  in  a  Bubsequeat  partition  of 
tbe  residue  of  the  lands. 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  Celia  T.  Pickens  and  others  against  Benjamin  B. 
Stout  and  others.  Judgment  of  dismissal,  Bnd  plaintiffs  appeal. 
Affirmed  in  part.    Reversed  in  part.    Remanded, 

Melvin  Q.  Sperry,  for  appellants. 

W.  E.  Haymond,  for  appellees  Krenn.  W.  W.  Brannon,  for 
appellee  B.  B,  Stout,  A.  B.  Fleming,  Charles  Powell,  and 
Eemble  White,  for  appellee  South  Penn  Oil  Co. 

POFFBNBAROER,  JODQE : 

A  bill  for  partition,  filed  in  the  circuit  court  of  Lewis  county, 
by  Celia  T.  Pickens  and  others,  heirs  of  Mary  Martha  Jarvis, 
deceased,  tg  which  Albert  B.  Bond  and  others,  heire  of  Chaa. 
B.  Bond,  deceased,  were  defendants,  likewise  claiming  right  to 
partition,  by  proper  pleadings,  -was  dismissed,  on  final  hearing, 
)Q  so  far  as  it  seeks  partition,  and  the  heirs  aforesaid  have 
appealed. 

The.land  involved  had  originally  belonged  to  James  M.  Stout, 
the  father  of  Mrs.  Jarvis  and  Mrs.  Bond,  and  consisted  of 
shout  400  acres.  James  M.'  Stout  died  in  1879,  seized  and 
■  possessed  of  other  lands  situated  in  Harrison  county.  His  wife 
and  seven  children,  Benjamin  B.  Stout,  Elmer  H.  Stout,  Mary 
Martha  Jarvis,  Sue  J.  Bond,  Elizabeth  C.  Ward  and  James  F. 
Stoat  survived  him.  The  widow  has  since  died.  Soon  after 
the  death  of  James  M.  Stout,  a  suit  in  equity  was  instituted 
.  in  Harrison  county  for  the  partition  of  his  lands,  the  bill  setting 
forth,  as  belonging  to  the  estate,  the  lands  in  Lewis  county  aa 
well  as  those  in  Harrison.  T^o  decree  of  partition  was  made  in 
that  suit.  The  estate  was  liable  to  some  indebtedness  which  the 
personal  property  was  insufficient  to  pay,  and,  in  1883,  the 
Harrison  county  lands  were  partitioned  by  agreement,  which 
agreement  was  executed  by  conveyances.  The  cause  was,  how- 
ever, referred  to  a  commissioner  who  reported  an  indebtedness 
to  the  administrator,  B.  B.  Stout,  one  of  the  heirs,  and  this 
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indebtedneBS  was  apportioned  among  and  aBsumed  by  the  beirs 
in  the  partition,  each  portion  being  charged  upon  the  landa 
conveyed.  In  that  suit,  Elmer  H,  Stout  filed  a  paper  in  which 
he  represented  that  he  had  received  from  bis  father,  by  way  of 
advancement,  his  full  share  of  the  estate,  and  did  not  claim  any 
interest  therein.  Accordingly,  he  took  no  part  in  the  partition. 
The  agreement  was  made  among  the  other  six  heirs.  This  did 
not  include  the  lands  in  Lewis  county.-  Over  these,  B.  B.  Stout 
exercised  control  and  overeight,  with  the  consent  of  the  other 
heirs,  receiving  the  rents,  issues  and  profits  and  paying  the 
taxes,  in  so  far  as  they  were  paid,  until  1886.  Id  that  year, 
he  sold  one  portion  of  the  laud,  contaiaing  245.5  acres,  to  Joseph 
Krenn  and  the  residue  thereof,  containing  150  acres,  to  John 
Krenn,  executing  to  each  of  them  a  title  bond,  which,  though 
not  acknowledged  for  record,  was  recorded  in  the  clerk's  office 
of  the  county  court,  April  19,  1896,  the  date  on  which  they  were 
executed.  These  lands  were  returned  delinquent  for  non-pay- 
ment of  the  taxes  thereon  for  the  year  1884  and  sold  in  the  year 
1885  for  such  delinquency,  B.  B.  Stout  becoming  the  purchaser, 
bat  he  took  no  deed  under  this  purchase  until  1893. 

Soon  after  their  purchase,  the  Krenns  took  possession  of  the 
land.  On  the  25th  day  of  May,  1893i  Stout  obtained  a  tax 
deed  under  his  purchase.  On  the  3rd  day  of  May,  1894,  he 
executed  deeds  to  the  Krenns.  In  1898,  the  Krenns  leased  the 
land  for  oil  and  gas  purposes  to  the  South  Penn  Oil  Company. 
That  company  has  developed  the  property  and  found  it  to  be  pro- 
ductive of  both  oil  and  gas  in  large  quantities.  This  bill  was 
filed  at  Januaiy  Hules,  1901,  and  all  interested  persons  were 
made  parties. 

6.  B.  Stout  defends  under  his  purchase  at  the  sale  for  non-pay- 
ment of  taxes.  He  has  also  procured  deeds  for  all  of  the  interests 
except  that  of  the  Jarvis  heirs  and  a  one-half  interest,  which  was 
conveyed  by  Benton  Stout,  one  of  the  heirs,  to  Chas.  B.  Bond  and 
Taylor  Ward.  Ward  conveyed  his  half  of  the  Benton  Stout 
interest  to  B.  6.  Stout.  Said  B.  B.  Stout  claims  also  to  have 
purchased  from  Mrs.  Jarvis,  in  her  life  time,  and  C.  B.  Bond, 
in  his  life  time,  all  of  their  interest,  by  verbal  contracts.  The 
Krenns  and  the  South  Penn  Oil  Co.  predicate  their  defense 
upon  the  theory  of  adverse  possession,  as  well  as  title  acquired 
from  Stout. 
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DemntrerB  to  the  bill  were  properly  OTemiled.  Whatever  the 
title  of  James  M.  Stout  may  have  been,  B.  B.  Stout  claimed 
imder  him  and  along  with  his  co-heire  and  could  not  allow 
the  land  to  become  delinquent  and  purchase  it  to  their  prejudice. 
He  waB  nnder  a  duty  to  pay  the  taxes.  This  being  true,  it  is 
immaterial  whether  the  long  delay  in  obtaining  a  deed  under 
his  purchase  rendered  it  invalid  or  not.  As  all  the  parties 
must  necessarily  claim  under  the  same  title,  all  questions  of 
title  are  cognizable  in  a  suit  for  partition.  There  is  no  strange, 
adverse  title  involved,  as  color  or  otherwise,  unless  it  be  the 
deeds  made  in  1893  and  1894,  and  the  period  of  limitation 
since  tlieir  date  has  not  elapsed.  As  to  whether  the  title  bonds, 
made  in  1886  are  color  of  title,  or  there  has  been  sufficient 
possession  under  them,  will  be  deferred  for  the  present. 

The  decree  does  not  expressly  state  the  ground  upon  which 
relief  was  denied.  It  diamiases  the  bill,  declaring  the  Krenns 
have  perfect  and  indefeasible  right  and  title  to  the  land,  setting 
forth  the  facts  relating  to  the  execution  and  recordation  of  said 
title  bonds,  but  admitting  that  they  were  not  entitled  to  be 
recorded.  On  the  failure  of  the  court  to  say  in  its  decree, 
whether  or  not  the  claims  of  purchase  of  the  Jarvis  and  Bond 
interests,  set  up  by  B.  B.  Stout  in  his  answer,  praying  specific 
performance  of  the  alleged  contract,  by  way  of  affirmative  relief, 
and  to  dismiss  said  answers,  counsel  for  the  appellees  base  the 
contention  that  the  court  did  not  find  adversely  on  these  claims 
of  purchaae  but  there  is  incorporated  in  one  of  the  briefs  for 
the  appellants  what  purports  to  be  an  opinion,  delivered  by 
the  trial  court,  in  which  these  claims  are  overthrown.  The 
whole  decree  is  here  for  review  and,  if  it  shall  appear  that 
the  claim  of  title  by  adverse  possession  cannot  be  sustained,  it 
will  be  necessary  to  inquire  whether  the  decree  can  stand  upon 
title  by  purchase.  If  title  in  the  Krenns  can  be  made  out  on 
either  theory,  the  decree  will  be  affirmed  and  it  cannot  be 
reversed  unless  both  theories  fail. 

As  there  is  no  claim  of  purchase  from  Mrs.  Jarvis  otherwise 
than  by  a  verbal  contract,  it  is  impossible  that  she  could  thus 
have  parted  with  title  to  her  land  prior  to  the  15th  day  of 
September,  1887,  for,  until  that  time,  she  was  a  married  woman, 
and  therefore  incapable  of  divesting  herself  of  title  to  real 
estate  otherwise  than  by  a  written  instrument,  acknowledged  in 
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the  manner  prescribed  by  the  Btatnte.  Simpson  v.  Belcher,  61 
W.  Va.  157;  Amick  v.  Ellis,  53  W.  Va.  481;  Bosenovr  v. 
Eosenour,  47  W.  Va.  554;  Moore  v.  Ligon,  30  W.  Va.  146; 
Moore  V.  Ligon,  22  W.  Va.  292.  On  the  15th  day  of  September, 
1887,  she  procured  an  absolute  divorce  from  her  huaband  and 
two  months  later,  lacking  one  day,  Nov.  14,  1887,  died  of 
conHiimption,  at  her  home  in  Harrison  county,  on  the  tract  of 
land  allotted  to  her  in  the  partition  of  the  Harrison  county 
lands.  There  is  much  evidence  tending  to  ahow  that  she  was  in 
a  very  feeble  condition  during  the  whole  of  this  period  and 
never  away  from  her  home,  but  once.  Many  witnesses  say  she 
made  a  trip  on  horseback  to  Eandolph  county  in  1887,  for  the 
purpose  of  visiting  relatives  and  returned  in  about  two  weeks. 
Shortly  after  her  return,  the  disease  of  which  she  was  suffering, 
had  made  such  progress  and  she  had  become  so  feeble,  that  she 
was  soon  confined  to  her  home.  Mrs.  McDonald  says  she 
went  about  the  middle  of  August,  was  gone  about  two  weeks, 
and,  in  about  a  week  afterwards,  was  confined  to  her  bed.  Much 
of  the  evidence  of  purchase  consists  of  oral  admissions  and 
declarations,  said  to  have  been  made  by  Mrs.  Jarvis.  The 
greater  number  of  the  witnesses  who  testified  to  these  admis- 
sions are  members  of  B.  B.  Stout's  own  family,  his  wife  and 
children.  Mrs.  Stout  and  her  children  say  Mrs,  Jarvis  came 
to  their  honse  after  her  return  from  the  visit  to  Randolph 
county,  and  some  of  them  say  she  came  for  money  due  her  on 
account  of  her  Fink  Creek  lands,  and  that,  on  this  occasion, 
she  said  she  had  procured  her  divorce.  Mrs.  Stout  says  she 
got  $20.00,  for  which  she  gave  a  receipt,  signing  her  name, 
Mary  M,  Stout,  which  receipt  has  been  lost  and  cannot  be 
found.  Some  of  these  witnesses  place  this  visit  to  B.  B.  Stout 
as  late  as  three  weeks  before  her  death.  Mrs,  Stout  also  thinks 
Mrs.  Jarvis  returned  from  her  visit  to  Eandolph  county  about 
the  middle  of  October.  Other  witnesses  whom  she  visited  on 
that  trip,  as  well  as  her  daughters  and  neighbors,  say  it  was 
made  in  August.  W,  F.  Stout  and  Mrs.  E.  H.  Stout  not  only 
say  the  visit  was  made  in  August,  but  that  Mrs.  Jarvis  then 
said  she  had  sold  her  Fink  Creek  land.  That  Mrs.  Jarvis  ever 
went  to  B.  B.  Stout's  after  her  return  from  Eandolph  county 
is  denied  by  her  daughter,  Mrs.  Pickens,  who  says  she  never 
left  her  home  but  once  after  her  return  from  Eandolph  county 
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and,  on  that  occasion,  visited  her  sister,  Mrs.  Bond,  and  her 
uncle,  Hemy  Bassel.  This  is  confinned  by  Mrs.  Bond,  who  sajs 
Mrs.  Jarvis  iras  never  away  from  home  afterward,  and  she 
fixes  the  time  as'  the  first  or  second  week  in  September.  Cor- 
roboration of  the  testimony  of  Mrs.  Stout  and  her  children  is 
sought  in  the  evidence  of  one  George  Murphy,  who  says  Mrs. 
Jarvis  owed  him  for  work,  and,  after  her  return  from  Randolph 
county,  went  to  E.  B.  Stout  to  obtain  the  money  with  which 
to  pay  him.  He  is  fiatly  contradicted  by  Mrs.  Pickens  and 
Mrs.  Currence,  who  say  he  never  did  any  work  for  their  mother 
and  was  never  on  her  place.  He  does  not  fix  the  exact  date  of 
this  alleged  transaction,  and  it  may  have  occurred,  if  at  all, 
before  Mrs.  Jarvis  obtained  her  divorce.  Confirmation  of  the 
claim  of  purchase  and  corroboration  of  the  witnesses  who  testi- 
fied to  these  admisBions  is  sought  in  the  will  of  Mrs.  Jarvis, 
made  just  a  few  days  before  her  death.  By  this  instrument, 
she  gave  her  farm  in  Harrison  county  to  her  daughters,  Celia 
and  Louise.  It  was  then  subject  to  the  lien  for  the  mouej, 
charged  upon  it  in  the  partition.  The  will  contained  tbU 
provision,  respecting  the  farm  and  her  interest  in  other  lands: 
"I  direct  that  any  money  that  may  be  payable  to  me  from  the 
sale  of  land  belonging.to  the  estate  of  my  father  be  applied  in 
payment  of  the  amount  charged  upon  my  land  on  Brushy  Fork 
Creek  whereon  I  now  reside  under  the  deed  of  partition  between 
the  heirs  and  my  said  father."  No  other  reference  to  the  Fink 
Creek  land  is  found  in  the  will.  There  is  no  direction  to  sell 
the  same.  It  is  said  this  provision  in  the  will  impliedly  admits 
a  previoua  aale  of  it.-  We  think  this  clause  is  susceptible  of  a 
different  interpretation.  It  may  as  well  be  assumed  that  the 
testatrix  referred  to  the  future  or  contemplated  sale  as  a  past 
sale.  The  expression  is,  to  say  the  least,  equivocal  and  lacks 
clearness  and  positiveness.  It  does  not  necessarily  say  the 
lands  had  been  sold.  It  may  well  be  assumed  that  if  the  sale 
had  been  made  to  B.  B.  Stout,  the  reference  would  not  have 
been  made  to  the  land,  but  to  money  due  her  from  Stout. 
There  is  no  better  foundation  in  the  clause  for  the  view  that 
a  sale  had  been  made  than  for  the  opposite  view  that  the 
land  still  belonged  to  her  father's  estate.  We  do  not  think 
this  provision  in  the  will  is  an  admission  of  the  sale  of  the 
land.    If  it  be  admitted  that  Mrs.  Jarvis  made  demands  upon 
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her  brother  for  money  before  her  death,  there  are  circnniBtancea 
in  evidence,  affording  a  baBis  for  the  view  that  he  was  indebted 
to  her.  Some  years  before  her  death,  he  had  verbally  pnrctiased 
her  Harrison  county  land,  and,  under  that  contract,  had  posses- 
sion of  it  for  more  than  a  year.  On  account  of  the  refusal 
of  Mrs.  Jarvis'a  husband  to  join  in  a  deed  conveying  the  land 
to  him  Stoat  abandoned  the  purchase  and  yielded  possession 
of  the  land.    About  this  time,  he  received  some  cattle  from  her. 

Taken  all  together,  we  think  this  evidence  of  purchase  is 
too  uncertain  and  indefinite  to  sustain  the  claim.  It  is  un- 
certain and  contradictory  as  to  time  and  is  all  together  silent 
as  to  the  price  and  terms.  No  doubt  B.  B.  Stout  expected  to 
buy  it  and  likely  Mrs.  Jarvis  looked  upon  him  as  a  prospective 
purchaser.  There  may  have  been  some  loose  conversation  on 
the  subject,  as  there  seems  to  have  been  between  B.  B.'  Stout 
and  some  of  the  other  heirs,  but  the  evidence  falle  short  of  the 
establishment  of  a  contract  of  sale,  fixing  the  price  and  terms 
•and  the  execution  of  a  written  contract  or  memorandum,  and 
there  was  no  change  of  possession  -within  the  life  time  of  Mrs. 
Jarvis,  of  which  she  had  any  notice,  disclosed  by  the  evidence. 
To  sustain  a  bill  for  specific  performance  of  an  oral  contract 
of  purchase,  the  evidence  must  be  clear,  full  end  free  from 
suspicion.  Harris  v.  Elliott,  45  W.  Va.  245 ;  Qillispie  v.  Jones, 
48  W.  Va.  284;  Ettaminger  y.  Peterson,  53  W.  Va.  334;  West- 
fall  V.  Cottrill,  24  W.  Va.  763 ;  Matthews  v.  Jarrett,  20  W.  Va. 
415;  Blankenakip  v.  Spencer,  31  W.  Va,  510.  It  must  also 
disclose  the  price  to  be  paid,  this  being  an  essential  element  of 
the  contract. 

The  evidence  of  the  purchase  of  the  Bond  interest  consists, 
for  the  most  part,  of  a  memorandum,  made  on  a  note  for 
$140,00,  executed  by  Bond  to  Stout,  which  memorandum  A.  J. 
Sullivan  says  accords  with  an  agreement  made  in  his  presence, 
and  the  testimony  of  James  F.  Stout  to  the  effect  that  a  deed 
had  been  sent  to  him  for  joint  execution  by  himself  and  Bond, 
bearing  the  signature  of  Bond,  which  transaction  he  thinke  oc- 
curred about  1882  or  1884.  The  memorandum  on  the  note 
.  reads  as  follows :  '^t  is  agreed  the  above  note  shall  be  payment 
on  the  Lewis  county  land  on  Fink's  Creek,  September  1885." 
This  is  not  signed  by  Bond,  and  the  note,  with  the  memorandum 
on  it,  remains  in  the  hands  of  B.  B.  Stout,  Some  other  witnesses 
67  w.  Va. 
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aay  Bond  admitted  to  them  his  sale  of  the  land  to  Stout.  On  the 
contrary,  there  is  teBtimony  to  admissions  on  the  part  of  B.  B. 
Stout  that  he  had  not  purchased  of  Bond,  and  James  F,  Stout 
is  flatly  contradicted  in  ■words  and  by  evidence  of  inconsistent 
circumstances.  That  the  note  waa  never  surrendered  is  another 
contradictory  fact.  Here  again,  there  is  no  evidence,  showing 
what  price  was  to  be  paid.  We  do  not  think  the  evidence 
measures  up  to  the  requirement  of  the  rule  governing  the  proof 
of  a  parol  contract  for  the  sale  of  land, 

A  great  deal  of  space  in  the  briefs  is  devoted  to  discussion 
of  the  question  whether  the  title  bonds  executed  by  B.  B. 
Stout  constitute  color  of  title.  On  the  one  hand,  they  are 
regarded  as  having  the  same  effect  as  deeds.  On  the  other 
hand,  they  are  denied  such  effect  and  the  Krenns  in  possession 
under. them  are  treated  as  tenants  in  common  with  the  heirs  of 
Mrs.  Jarvis  and  the  heirs  of  C.  B.  Bond.  If  they  could  be 
treated  as  deeds,  void  as  to  the  interests  of  the  Jarvis  and  Bond 
heirs  and  constituting  only  color  of  title  as  to  these  interests, 
the  mere  execution  and  delivery  thereof  would  not  constitute 
an  ouster  and  put  the  statute  of  limitations  into  operation.  The 
statute  does  not  begin  to  run  until  after  posseBsion  has  been 
taken  under  such  a  deed.  Parker  v.  Qrass,  45  W.  Va.  399; 
McNeely  V.  Oil  Co,,  53  W.  Va.  616,  636;  Htmnon  v.  Hannah, 
9  Grat.  146;  Freeman  on  Coten.,  section  226. 

Another  important  principle,  the  application  of  which  must 
be  tested  by  the  evidence  in  the  case,  is,  that  the  statute  of 
limitations  did  not  run  against  the  heirs  of  Airs.  Jarvis  and 
C.  B.  Bond,  unless  there  was  an  ouster  .before  the  respective 
deaths  of  these  ancestors.  In  other  words,  if  there  was  an 
ouster  of  C,  B.  Bond,  in  his  life  time,  the  statute  began  to 
run  against  him  and  continued  to  do  so  against  the  heirs  after 
his  death ;  and,  if  it  was  put  into  operation  against  Mrs.  Jarvis, 
before  she  died,  her  death  did  not  interrupt  or  stop  it.  On  the 
contrary,  if  the  act  of  ouster  occurred  after  these  parties  died, 
the  statute  did  not  begin  to  run  against  such  of  their  heirs  as 
were  infants,  or,  if  it  did,  their  right  of  action  was  not  taken 
away  or  barred,  until  the  lapse  of  five  years  after  the  attain- 
ment of  their  majorities.  Their  rights  of  action  were  saved  by 
section  3  of  chapter  104  of  the  Code.  Rowan  v.  Ckenowith, 
49  W.  Va.  287 ;  Myties  v.  Mynes.  47  W.  Va.  681 ;  Jone^  v. 
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Lemon,  26  W.  Va.  639,  635;  Talbott  v.  Woodford,  48  W.  Va. 
449. 

B.  E.  Stout  never  actually  resided  on  the  Lewis  county  land. 
Before  the  death  of  James  M.  Stout,  it  was  occupied  by  M.  C. 
Gum,  hiB  tenant,  but  he  had  left  it  before  said  Stout  died. 
Afterwards,  about  the  year  1883,  as  nearly  as  he  can  recollect, 
he  went  back  on  the  land  at  the  instance  of  one  Shackleford 
who  claimed  to  act  for  B.  B.  Stout.  Whether  Shackleford  had 
any  authority  or  not  is  immaterial,  since  B.  B.  Stout  afterward 
recognized  Gum  as  his  tenant,  by  accepting  payment  from  him 
for  the  use  of  the  land  in  labor,  performed  in  cleaning  up  a 
portion  of  the  land.  Gum  says:  "I  done  the  job  of  cleaning 
up  for  B.  B.  Stout  as  I  told  you  a  while  ago.  •  •  *  j  cleaned 
up  for  what  I  took  off  of  it."  In  response  to  a  question  as  to 
whether  B.  B.  Stout  exercised  authority  over  him  while  on  the 
premises,  he  said :  "Well,  be  claimed  that  he  had  right  to  but 
didn't  bother  anything  about  it  until  the  last  spring  I  was 
there.  That  was  when  he  sold  to  Joseph  Krenn."  Gum  staid 
on  the  land  until  February,  1888,  some  months  after  the  death  of 
Mrs.  Jarvis.  He  says  Krenn  gave  him  charge  of  it  under  him 
after  he  purchased  it  in  April,  1886,.  Neither  Joseph  Krenn  nor 
John  Krenn  moved  upon  the  land  or  put  any  other  tenant  upon  it 
witiiin  the  life  time  of  Mrs.  Jarvis,  so  far  is  the  testimony  shows. 
John  Krenn  says  he  put  some  cattle  on  the  grass  land  and 
&(ed  up  the  fences  within  a  few  weeks  after  he  bought,  he 
thinks,  but  is  unable  to  say  just  how  long  afterwards-  He  says 
Charles  Shaner  put  part  of  the  land  in  com,  as  his  tenant, 
the  second  summer  after  he  bought  it,  and  that  said  Shaner 
and  his  mother  lived  on  the  land  for  nearly  two  years.  In  re- 
sponse to  a  question  as  to  whether  he  had  had  possession  from 
the  date  of  his  purchase,  he  said:  "This  family  that  was 
■  living  on  it  held  possession  for  the  summer  of  the  part  they 
had  in  wheat  and  then  after  that  no  one  had  possession  except 
when  I  let  them  under  lease  for  rent."  There  may  he  doubt 
as  to  what  family  he  refers  to,  but  there  can  be  none  about  the 
fact  that  the  visible  possession  was  not  changed  at  the  date  of 
the  purchase.  If  he  refers  to  Shaner  as  the  party  living  on  it 
at  the  time,  he  still  lived  on  it  the  second  summer  after  the 
purchase,  according  to  his  own  testimony,  and  no  visible  change 
is  mentioned  as  having  occurred,  until  after  the  death  of  Mrs. 
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JarviB.  Joseph  Krenn  admita  that  M,  C.  Qxun  was  on  the  land  at 
the  time  of  hia  purchase,  but  Bays  he  entered  into  posseesion  im- 
mediately  after  the  date  of  the  title  bond.  In  response  to  this 
question;  "State  if  you  c^n  the  names  of  the  tenants  besides 
yourself  who  occupied  this  land  at  the  time  of  your  possession?" 
he  said:  "M.  C.  Gum,  John  Leaeburg,  and  I  let  one  field  to 
a  man  William  Buckhannon  and  another  ,  field  to  Jacob 
Starcher,"  He  does  not  say  in  what  year  or  years  Leaeburg, 
Buckhannon  and  Starcher  were  tenants,  and  Gum  aaid  Leaeburg 
succeeded  him.  This  evidence  fails  to  show  that  any  new  tenant 
was  put  on  the  land  prior  to  the  death  of  Mrs.  Jarvis,  and  Krenn 
does  not  show  that  he  himself  resided  upon  it.  He  testifies 
to  no  acts  done  upon  the  land  by  himself  except  fencing,  clear- 
ing and  putting  in  grass  certain  portions  thereof  and  placing 
tenants  on  it. 

Even  if  the  title  bonds  could  be  regarded  as  color  of  title, 
the  execution  thereof  would  not,  of  itself,  constitute  an  ouster. 
As  we  have  shown,  the  ouster  is  not  effected  until  possession 
ia  taken  under  the  deed,  and  such  possession  must  be  open, 
notorious,  hostile  and  exclusive.  It  must  have  all  the  elements 
of  adverse  poBsesaion  in  any  other  case.  The  mere  execution 
of  the  deed  is  not  notice  of  an  adverse  claim.  Something  more 
must  be  done  to  apprise  the  co-tenant  of  intent  to  assert  a  hostile 
claim.  He  might  never  know  of  the  execution  of  the  deed, 
since  that  could  be  done  in  secret,  and  recordation  thereof  would 
not  be  notice  to  him.  The  recordation  of  a  deed  or  other 
instrument  is  constructive  notice  only  to  auch  persons,  and  for 
such  purposes  aa  are  specified  in  the  statute,  subsequent  pur- 
chasers and  creditors.  It  was  not  the  intent  of  the  legislature,  in 
ordaining  it,  to  make  it  the  duty  of  an  owner  of  land  to  keep 
hia  eye  upon  the  registry  books  to  see  whether  some  other  person 
is  selling  his  land.  In  order  to  cfEect  an  oneter,  actual,  express 
notice  of  the  hostile  claim  must  be  given  to  the  co-tenant,  or 
auch  acts  must  be  done  upon  the  land  as  he  is  bonnd  to  take 
notice  of  as  being  hostile.  Every  owner  is  deemed  to  be  cc^- 
nizable  of  what  is  done  upon  his  land  and  of  who  is  in  pos- 
session of  it.  Tlie  law  exacts  this  measure  of  diligence  from 
him.  He  must  inow  whether  strangers  are  entering  upon  i^ 
and,  knowing  that,  must  inquire  by  what  right  they  do  so.  In 
every  instance,  such  inquiry  will  presumptively  lead  to  discovery 
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of  the  hostile  claim.  Hence,  the  ovner  is  bound  to  know,  and  . 
estopped  from  denying,  all  information  to  which  such  inquiry, 
prosecuted  with  reaBonable  diligence,  would  have  led.  By  the 
great  weight  of  authority,  actual,  open,  notorious  and  eielosive 
poBseesion  under  a  deed  from  one  co-tenant  amounts  to  notice. 
The  decisions  and  text  writers  may  not  all  analyze  the  proposi- 
tion and  disclose  all  the  reasons  upon  which  it  rests,  but  they 
do  say  the  poasession  is  referable  to  the  title.  This  can  mean 
nothing  more  than  that  the  owner  is  under  a  dnty  to  know  who 
is  in  posseseion  and  then  inquire  by  what  right  be  claims  to 
be  entitled  to  it.  Freeman  on  Cotenancy,  at  section  230,  says: 
"The  question  manifestly  is  not  to  be  determined  solely  by 
taking  evidence  to  show  that  the  cotenant  against  whom  an 
adverse  possession  is  claimed  had  actual  notice  thereof.  As  a 
property  owner  he  ought  to  manifest  some  interest  in,  and  regard 
for,  his  property.  He  cannot  close  his  eyes  and  ears,  nor  by 
wilful  inattention  occupy  an  advantage  over  the  defendant  on 
his  want  of  diligence.  It  ia  sufficient  that  the  acts  of  adverse 
possession  were  sncb  in  their  character  and  attendant  circum- 
stances that  a  man  reasonably  attentive  to  his  own  interest 
would  have  known  that  an  adverse  right  was  being  asserted." 
Our  decisions  enunciate  the  same  general  doctrine.  Clark  v. 
Beard,  59  W.  Va.  669;  Justice  v.  Lawsoti,  46  W.  Va.  163; 
Cooey  T.  Porter,  38  W.  Va.  123;  Boggess  v.  Meredith,  16  W.  Va. 
1,  It  is  also  stated  and  fortified  by  a  great  volume  of  authority 
in  2  Enc.  L.  &  P.  493,  and  1  A.  &  E.  Enc.  Law  806. 

In  order  to  work  an  ouster,  the  facts  and  circtunstamces  must 
come  up  to  these  requirements.  The  possession  must  be  un- 
equivocal, else  it  is  jiot  Bufficient  to  pot  the  co-tenant  upon 
inquiry.  He  must  have  notice  in  some  form.  If  not  actual 
notice,  he,  must  have  the  equivalent  thereof,  Newell  on  Eject, 
section  82.  The  doctrine  of  adverse  possession  is  to  be  taken 
strictly  in  ordinary  cases,  and  "The  evidence  to  sustain  an 
ouster  by  a  cotenant  must  be  still  stronger,  because  of  the 
peculiar  relation  of  the  parties."    Id.  section  79. 

In  view  of  the  evidence,  relating  to  possession  at  the  date 
of  the  death  of  Mrs.  Jarvis,  it  is  obvious  that  there  was  no 
visible  change  in  it,  nothing  which  could  have  apprised  her  of 
any  possession  hostile  to  her.  If  Gum,  the  tenant,  had  the 
right  to  attorn  to  Krenn,  his  agreement  to  hold  under  him  was 
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not  an  open  uotoriouB  act,  evidenced  by  appearances  upon  the 
ground,  and  she  could  aot  be  deemed  to  have  had  any  knowl- 
edge of  it,  in  the  absence  of  proof  thereof,  and  there  is  none. 
This  view  of  that  matter  makes  it  unnecessary  to  inquire  whether 
Gum,  with  the  consent  of  B.  B.  Stout,  who  was  possibly  the 
only  landlord  he  knew,  rightftUIy  agreed  to  hold  under  the 
purchaser.  The  attornment  of  a  tenant,  without  the  consent 
of  his  landlord  is  void.  Likely,  Gum  was  as  much  the  tenant 
of  Mrs.  Jarvis  as  of  B.  B.  Stout,  and  his  act  -was  void  as  to 
her,  but  it  is  not  necessary  to  decide  this  question. 

We  think  it  plain,  therefore,  that  if  the  title  bonds  could 
be  regarded  as  color  of  title  under  which  an  adverse  possession 
could  be  held,  as  against  a  coparcener,  there  is  no  evidence  of 
that  open,  notorious  poBsession  on  the  part  of  the  vendee,  neces- 
sary to  the  effectuation  of  an  ouster  and  the  starting  of  the 
statute  of  limitations  in  the  life  time  of  Mrs.  Jarvis,  and  that 
ber  children,  all  of  whom  were  then  under  age,  were  vrithin  the 
saving  clause  of  said  statute. 

This  does  not  dispose  of  the  case,  however.  Some  of  her 
children  bad  attained  their  majority  more  than  five  years  before 
the  institution  of  this  suit,  and  it  does  not  appear  just  when 
C.  B.  Bond  died.  It  may  be  that  the  change  of  poseession  in 
1888,  when  Gam  left  the  land,  purchased  by  one  of  the  Krenns, 
and,  the  party  occupying  the  other  tract,  at  the  time  of  the 
other  Krenu  purchase,  left  it,  and  these  persons  were  succeeded 
by  new  tenants  put  on  by  the  Krenns,  their  possession  effected 
a  change,  sufficient  to  put  the  owners  upon  inquiry  and  this 
marked  the  point  at  which  a  right  of  action  accrued,  and  started 
the  statute  of  limitations  against  Bond,  if  he  was  then  living, 
which  seems  probable,  since  his  youngest  child  was  only  ten 
years  old  in  1903.  This  necessitates  an  inquiry  as  to  the  office 
and  function  of  the  title  bond  under  the  circumstances  of  the 
case  and  in  view  of  the  relation  of  the  parties  to  one  another 
and  to  the  land. 

Whether  a  title  bond  or  other  executory  contract  for  the  sale 
of  land  is  color  of  title,  as  against  a  stranger,  was  discussed, 
but  not  decided,  in  Lewis  v.  Yates,  62  W.  Va.  575,  Decisions 
of  other  juriedictions  are  sometimes  invoked  in  favor  of  the 
view  that  such  a  writing  constitntes  color  of  title,  but  these 
should  be  cautiously  received.  In  some  states,  the  English 
67  w.  Va. 
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statute  of  TiBes,  executing  all  forma  of  trust,  prevails.  After 
payment  of  purchase  money,  a  court  of  equity  looks  upon  the 
vendor  as  holding  the  land  in  trust  for  the  vendee  uncondi- 
tionally. That  is  a  sort  of  trust  which  said  statute  may  execnte, 
but  which  ouTB  does  not  execute.  We  have  held  uniformly  and 
without  exception  that,  as  between  vendor  and  vendee,  the  poa- 
aeasioQ  of  the  latter  is  subservient,  subordinate  and  not  adverse 
to  the  former,  until  after  a  deed  has  been  made.  If  the  statute 
of  uses  executed  such  a  trust  in  this  state,  these  decisions  would 
be  erroneous  and  could  not  stand,  for  the  legal  title  would 
pass  by  force  of  the  statute  on  payment  of  the  purchase  money. 
The  scope,  operation  and  effect  of  our  statute  of  uses  have  been 
defined  in  Blake  v.  Oneal,  63  W.  Va.  4«3. 

Vfi  do  not  think  it  necessary  ^ ven  here  to  hold  that  a  title 
bond  ie  color  of  title,  and  I  am  unable  to  conceive  a  case  in 
which  it  would  be  necessary  to  do  so.  Color  of  title  is  always 
an  element  of  defense  and  not  a  weapon  of  ofFense.  With  out 
possession  or  right  of  possession,  no  person  can  ever  invoke  it, 
for,  of  itself,  it  confers  no  title.  A  person  in  possession  under 
a  title  bond,  may,  so  far  as  I  can  see  at  present,  always  avail 
himself  of  the  title  of  his  vendor,  or  his  grantor,  immediate  or. 
remote,  for  whatever  ft  is  worth,  be  it  good  or  bad.  It  is  not 
necessary  to  say  the  Krenns  by  their  acts  alone,  ousted  the 
Jarvis  heirs  or  Bond.  Indeed,  it  cannot  be  said.  B,  B.  Stout 
was  the  real  actor.  He  executed  title  bonds  and  delivered  them 
to  the  Xrenns  and  the  Krenns  entered  under  them.  If  they 
had  merely  taken  poesession  under  the  order  and  direction  of 
B.  B,  Stout,  without  more,  there  would  have  been  no  ouster. 
Having  taken  possession,  not  in  that  manner,  but  under  a  paper 
in  which  B.  B.  Stout  declared  the  title  to  be  in  himself  alone, 
and  claiming  right  of  possession  under  that  paper,  they  are  in 
a  difEerent  situation.  They  are  claiming  the  benefit  of  an  act 
done  by  B.  B,  Stout,  the  co-tenant  hiniaelf.  He  asserted  a 
claim  of  title  in  himself,  which,  if  brought  home  to  his  co-tenant, 
was  enough  to  effect,  an  ouster.  The  entry  of  the  Krenns  was, 
therefore,  mere  execution  of  the  adverse  claim  set  up  by  B,  B. 
Stout  against  his  co-tenants.  Hence,  the  Krenns  may  stand 
and,  in  reason,  do  stand,  not  upon  their  own  act,  but  upon  the 
act  of  B.  B.  Stout,  who  alone  had  power  to  effect  an  ouster. 
If  there  is  any  color  of  title  in  the  case,  it  is  that  which  B.  B. 
67  w.  v*. 
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Stout  holds,  and  which,  together  with  hie  conduct  ia  the  aseei- 
tioD  of  an  adverse  claim,  affords  protection  to  his  vendees. 

Apparently  in  anticipation  of  this  view,  counsel  for  the 
appellees  advert  to  the  fact  that  James  M.  Stout  seems  not  to 
have  had  any  deed  for  the  land.  The  hill  filed  ixi  the  partition 
suit,  instituted  in  Harrison  county,  says  be  was  the  owner  of 
a  tract  of  land,  lying  on  Fink  Creek,  containing  about  300 
acres,  which  he  purchased  at  a  judicial  sale,  made  under  a 
decree  of  the  circnit  court  of  Lewis  county,  by  a  special  eom- 
missioner,  but  for  which  no  deed  was  executed  though  the  sale 
to  him  was  confirmed.  B.  B.  Stout  says  he  has  never  been 
able  to  find  a  deed  for  the  land  and  sets  that  fact  up  as  a 
reason  for  his  having  suffered  or  procured  a  sale  thereof  for 
non-payment  of  taxes.  I  di^  not  think  this  constitutes  any 
ground  for  an  exception  to  the  rule  I  would  apply.  For  the 
purposes  of  this  case,  title  in  James  M.  Stout,  at  .the  time  of 
his  death,  ia  necessarily  admitted  by  all  parties,  for  all  trace 
their  claims  back  to  him.  Whether  he  actually  had  a  deed  or 
not,  all  admit  that  he  had  good  title,  for  they  claim  under  him, 
and  his  title,  whatever  it  was,  constituted,  in  B.  B.  Stout,  color 
,of  title  to  the  whole  of  the  land  as  against  all  of  his  co-tenants, 
on  the  assertion  of  his  adverse  claim. '  Let  us  suppose  the 
Xrenns  had  not  projected  themselves  into  this  controversy,  and 
it  were  one  simply  between  B.  B.  Stout  and  his  co-tenants,  he 
being  in  possessioii  and  claiming  to  have  ousted  them  by  actual 
notice  of  au  adverse  claim  and  subsequent  dominion  over,  and 
exclusive  control  and  enjoyment  of,  the  property,  for  the  statu- 
tory period,  after  such  notice.  Is  it  possible  that  his  defense 
would  fail  because  of  his  inability  to  produce  a  deed,  as  color 
of  title,  all  of  them  claiming  title  from  a  common  source?  It 
seems  to  me  that  each  and  all  of  them  would  be  estopped  to 
deny  title  in  their  ancestor.  It  is  -well  settled  in  the  law  of 
ejectment  that  parties  claiming  title  from  a  common  source, 
need  never  go  beyond  that.  Title  in  that  common  source  is 
conclusively  presumed  for  the  purposes  of  the  case  and  the 
same  principle  logically  applies  here. 

In  the  cases  of  ouster  between  co-tenants,  the  making  of  a 
deed  or  establishment  of  independent  color  of  title  is  not  neces- 
sary, and,  HS  a  rule,  does  not  exist.  The  color  of  title,  if  any, 
in  such  a  desseizor,  is  the  deed  or  title  under  which  both  held 
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prior  to  the  act  of  ouster.  We  discusBed  this  principle  in 
Rvssell  V.  Tentumt.  63  W.  Va.  623,  631,  saying:  "Up  to  the  time 
of  the  onster,  the  extent  of  his  interest  was  not  defined  upon 
the  ground.  He  vas  seized  of  an  interest  in  every  acre,  foot, 
particle  and  molecule  of  land  vithin  the  limits  of  the  ancestral 
deed.  His  right  was  co-extensive  with  the  boundaries  thereof, 
but  not  exclusive.  His  poBseseion,  until  that  time,  extended 
to  the  whole  of  the  land,  but,  like  his  right,  it  was  not  exclusiye. 
When  he  had  effected  the  ouster,  his  possession  was  still  co-^ 
extensive  with  the  boundaries  in  the  deed,  but  exclusive,  and, 
after  the  expiration  of  twenty  years  following  the  ouster,  his 
title  became  perfect,  not  only  in  respect  to  area,  but  also  as 
to  the  quantum  of  interest.  By  the  act  of  ouster  and  subsequent 
pt^sesaion,  he  changed  not  the  limits  of  the  territory  in  dispute, 
but  the  character  of  his  posaessibn  and  title.  The  ancestral 
deed  conferred  upon  each  heir  the  right  of  possession  of  all 
the  land.  Possession  is  evidence  of  title.  Possession  under 
such  a  deed  is  obviously  poaaesaion  under  color  o'f  title,  although 
the  occupant  is  not  the  sole  owner  and  his  possession  is  that 
of  his  co-tenants;  and,  if  being  in  possession,  he  exclude  his 
co-tenant  and  make  his  possession  hostile  to  him,  his  poasession 
thereafter  would  logically  and  necessarily  be  adverse  under 
color,  as  well  as  claim,  of  title." 

On  the  question  of  adverse  possession,  the  remaining  in- 
quiries are  whether  the  execution  of  the  title  bonds  and  pos- 
session, taken  under  them,  constitute  a  sufficient  aasertion  of 
a  hostile  claim  against  the  co-tenants  out  of  possession  and 
notice  thereof  to  effect  an  ouster.  All  the  principles  and  reasons, 
advanced  to  sustain  an  ouster  by  possession  under  the  deed  by 
one  co-tenant  apply  here  with  equal  force.  A  co-tenant  is  not 
confined  to  any  particular  mode  of  ouster.  Any  acts  on  his  part, 
evincing  an  intent  to  set  up  a  hostile  and  exclusive  claiju, 
brought  to  the  knowledge  of  the  other  party,  is  suflicient.  The 
notice  need  not  be  in  writing  nor  be  in  any  sense  formal.  This 
is  80  well  settled  as  to  require  no  citation  of  authority.  The 
execution  of  a  title  bond  is  an  unequivocal  assertion  of  title 
in  the  vendor.  By  that  act  the  vendor  impliedly  says  he  owns 
the  land  and  that  is  what  he  says  in  the  same  way  by  the  exe- 
cution of  a  deed.  The  paper  itself  is  not  of  the  dignity  of  a 
deed,  bnt,  as  we  have  said,  the  form  of  the  act  done  is  im- 
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material.  All  that  is  required  is  a  plain  and  tmequivocal  act 
of  hoetilitj  and  claim  of  ezcIusiTe  ownerehip.  If  this  be  fol- 
lowed by  exclusiTe  praseasion  and  dominion,  vith  knowledge, 
on  the  part  of  the  tenant  out  of  poBsesaion,  of  the  hostile  claim 
and  possession  under  it,  the  ouster  is  effected.  For  an  ouater 
effected  by  means  of  the  execution  of  a  title  bond  and  possession 
under  it,  'we  have  been  unable  to  find  a  precedent,  but  the 
reasons  upon  which  the  like  conclusion  rests  when  a  deed  has 
been  executed  and  possession  taken  under  it  are,  bo  far  as  we 
can  see,  the  same  as  those  adopted  here. 

We  are  also  of  the  opinion  that  after  the  tenants  who  were 
on  the  land,  at  the  time  of  the  execution  of  the  title  bond,  were 
replaced  by  new  ones,  put  on  by  the  Krenns,  the  possession  was 
adverse  and  the  statute  began  to  run,  subject  to  the  rights  of 
infants,  under  the  eaving  clause  found  in  section  3  of  chapter 
104  of  the  Code.  These  new  tenants  undoubtedly  held  under 
the  Krenns.  With  them,  neither  B.  B.  Stout  nor  any  of  the 
other  heirs  of  James  M.  Stout  had  any  relation  whatever. 
They  were  not  their  tenants.  Seeing  them  upon  the  land,  or 
being  under  a  duty  to  know  they  were  there,  it  was  their  duty 
to  inquire  and  the  inquiry,  had  it  been  made,  would  have  led 
to  full  information.  Under  the  principles  above  stated,  this 
conclusion  is  inevitable. 

As  the  statute  has  been  put  into  operation,  it  remains  to 
say  who  are  barred  by  it.  In  the.  case  of  John  Krenn,  purchaser 
of  the  150  acre  tract,  the  evidence  seems  to  show  that  Shaner 
and  bis  mother,  tenants  on  it  at  the  time  he  purchased  it,  left 
it  within  two  years  after  the  purchase.  He  says  they  were 
living  on  the  place  for  nearly  two  years,  but  he  does  not  know 
just  how  long,  and  then  a  few  years  afterwards  a  Mr.  Starcher 
was  put  on  it.  Just  when  this  occurred  does  not  appear,  but 
Krenn'a  evidence  leaves  no  doubt  that  Shaner  left  in  about  two 
years,  nor  that  after  he  left,  some  other  person  was  in  possession 
of  it,  for  he  says  it  has  never  been  vacant.  He  pastured  his 
cattle  on  it,  and  has  cleared  fifteen  or  eighteen  acres.  His  own 
use  of  it  in  that  way  would  suffice.  In  the  case  of  Joseph 
Krenn,  purchaser  of  the  245  acre  tract,  the  tenant  Gum  left  the 
place  in  February,  1888,  and  was  soon  succeeded  by  John  Lese- 
burg.  More  than  ten  years  adverse  possession  has  been  shown 
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by  each  of  them.    ThiB  givea  them  title  Bubject  to'  the  saving  ' 
in  favor  of  mfants. 

It  was  incumbent  upon  the  heirs  of  C.  B.  Bond  to  bring 
themselveB  within  this  saving.  A  ease  of  adverse  possession 
having  been  shown,  they  could  only  avoid  its  effect  by  proving 
their  disability.  In  this  they  have  wholly  failed.  Nothing  in 
the  record  discloses  the  date  of  the  death  of  C.  B.  Bond,  their 
ancestor.  As  we  have  said,  the  age  of  his  youngest  child  indi- 
cates that  he  must  have  died  long  after  188S.  This  interest  in 
the  land  is  therefore  completely  barred.  Mrs.  Jarvis  died  before 
the  possession  became  adverse,  wherefore  hef  children  were 
within  the  saving  clause.  They  were  born,  respectively,  on  the 
following  dates:  Mrs.  Celia  T.  Pickens,  Feb.  7,  1869;  Mrs. 
Louise  Jarvis  Currence,  Apr.  10,  1871;  ifeigs  J.  Jarvis,  Sep. 
5,  1874;  Arnold  B.  Jarvis,  Sep.  25,  1877;  and  Benjamin  B. 
Jarvis,  Feb.  17,  1883.  The  bill  in  this  cause  was  filed  at 
January  Rules,  1901.  The  process  issued  Dec.  28,  1900,  and 
was  served  Dec.  28th.  Tested  by  the  date  of  the  service  of  process, 
with  an  allowance  of  five  years  after  attainment  of  majorities, 
Mrs.  Pickens  is  barred  by  more  than  five  years ;  Mrs.  Currence  by 
more  than  three  years;  and  Meigs  J.  Jarvis  by  more  than  three 
months.  The  other  two  Jarvis  heira  are  safely  within  the-  limit 
of  time.  This  state  of  the  case  makes  it  necessary  to  say 
whether  the  disability  of  some  of  these  heira  saves  the  title  of 
those  as  to  whom  the  disability  has  ceased. 

Our  statute  amplifying  and  defining  the  remedy  by  eject- 
ment, chapter  90  Code  of  1906,  provides  in  section  4  that  no 
person  shall  bring  such  action  unless  he  has,  at  the  time  of 
commencing  it,  a  subsisting  interest  in  the  premises  claimed, 
and  a  right  to  recover  the  same,  or  to  recover  the  possession 
thereof,  or  some  share,  interest  or  portion  thereof.  Section  9 
requires  the  plaintiff  to  state  whether  he  claims  in  fee  or  for 
his  life,  or  for  the  life  of  another,  or  for  years,  specifying  such 
lives  or  the  duration  of  such  term;  end  when  he  claims  an 
undivided  share  or  interest,  he  shall  .state  the  same.  Section 
18  allows  the  plaintiff  to  recover  any  specific  or  any  undivided 
part  or  share  of  the  premises,  though  it  be  less  than  he  claimed 
in  his  declaration.  These  statutory  provisions  enable  any  person 
■to  sue  for  and  recover  any  portion  or  undivided  share  of  aay 
tract  of  land  in  which  he  has  any  interest.    After  the  removal 
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•  of  the  diflability  of  an  infant  by  the  attainment  of  his  majority, 
there  is  no  impediment  to  his  suing  and  obtaining  his  share 
in  a  tract  of  land.  His  right  of  action  is  separate  and  not 
joint,  or  separate  as  -well  as  joint.  Therefore,  no  reason  is  per- 
ceived, nor  any  legal  principle  recalled,  upon  which  it  can  be 
asserted  that  the  disability  of  one  or  more  tenants  in  conunon 
can  constitute  any  excuse  for  the  failure  of  others,  not  under 
any  disability,  to  sue  for  their  interests  or  shares.  In  Bedford 
V.  Clark,  100  Va.  115,  it  has  been  held  that  the  statute  of 
limitations  is  conclusive  up<Hi  each  tenant  in  common  and  joint 
tenant  after  the  removal  of  his  disability.  To  the  same  effect, 
see  Kane  County  v.  Herrington,  60  III  238.  In  Shannon  v. 
ihmn,  8  Blackf.  (Ind.)  183,  the  court  held  as  follows:  "It 
is  no  answer  to  a  plea  of  the  statute  of  limitations  to  a  writ  of 
error,  that,  within  five  years  next  after  one  of  the  plaintiffs  had 
arrived  at  full  age,  the  writ  waa  prosecuted."  This  means  that 
both  were  barred  by  the  removal  of  the  disability  of  one.  In 
MarsteUar  v.  McLean,  7  Cranch  (U.  S.)  156,  it  was  held  neces- 
sary to  show  that  all  the  plaintiffs  were  uiider  disability  to  Eue, 
in  order  to  avoid  the  plea  of  the  statute  of  limitations.  This 
was  an  action  of  trespass  for  mesne  profits  after  a  recovery  in 
ejectment  by  the  plaintiffs.  In  Wilkens  v.  Philipa,  3  Ohio  Rep, 
49,  it  was  held  that  the  disability  of  one  of  the  plaintiffs  saved 
the  remedy  for  all.  These  decisions  are  diametrically  opposite. 
In  those  cases,  however,  the  demands  were  probably  joint  and 
not  separable.  Here,  we  have  separable  demands.  Each  plain- 
tifF  could  sue  for  his  own  interest  on  the  removal  of  the  dis- 
ability. We  are  of  the  opinion,  therefore,  that  in  cases  of 
this  class,  each  infant  is  barred  by  the  lapse  of  the  period 
allowed  to  him  within  which  to  sue  after  the  removal  of  the 
disability. 

It  results  from  these  findings  and  conclusions,  that  all  of 
the  plaintiffs,  except  Arnold  B.  Jarvis'  and  Benjamin  B.  Jarris, 
are  precluded  from  right  to  share  in  the  property  by  the  statute 
of  limitations.  Aa  these  two  are  not  barred,  we  must  determine 
the  shares  to  which  they  are  entitled.  Originally,  there  were 
seven  shares,  Elmer  H.  Stout,  admitting  advancements  and 
refusing  to  bring  them  in,  formally  disclaimed  in  the_Harrison 
county  partition  suit,  and  the  other  heirs  assumed  and  paid  the 
indebtedness  against  the  estate,  in  consequence  thereof.     He 
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filed  a  formal  diBclaimer  in  this  suit  also,  but  subaequeutly  exe- 
cuted and  delivered  to  B.  B.  Stout  a  deed  for  aay  intereat  he 
may  have  in  the  laud.  The  first  of  these  papers  was  more  than 
a  disclaimer.  It  was  an  admission  in  writing  of  the  receipt  by 
E.  H.  Stout  of  his  entire  share  in  his  father's  estate  by  way  of 
advancements  and  a  refusal  to  bring  these  advancements  into 
hotchpot.  That  not  only  bars  him,  as  a  disclaimer,  entered  of 
record,  vould,  bnt  also  passed  his  interest  in  the  estate  to  his 
co>heiTE.  Its  effect  was  to  leave  the  whole  estate  for  division 
among  the  other  six  heirs,  not  merely  as  the  result  of  a  dis- 
claimer, but  of  his  acknowledgment  of  the  advancements  to 
him  as  and  for  his  full  share  iu  the  estate  and  bis  acceptance 
of  the  same  as  such.  Squires  v.  Squires,  65  \y.  Va.  611; 
Cowman  v.  Coffman,  41  W.  Va.  8;  Roberts  V.  Coleman,  37 
W.  Va.  143. 

Mrs.  Jarvis  was,  therefore,  entitled  to  one^ixth  of  the  lands 
in  questioo,  which  descended  to  her  five  children,  each  of  whom 
inherited  one-thirtieth  of  the  tiact  hence,  Arnold  B.  Jarvis  and 
Benjamin  B.  Jarvis  are  each  entitled  to  an  undivided 
one-thirtieth  of  each  of  said  two  tracts  of  land,  aggregating 
one-fifteenth,  and  John  Krenn  to  the  remaining  fourteen- 
fifteenths  of  the  150  acre  tract  and  Joseph  Krenn  to  the  remain- 
ing fourteen-fifteenths  of  the  245,5  acre  tract.     . 

In  so  far  as  the  decree  denies  relief  to  said  Arnold  B.  Jarvis 
and  Benjamin  B.  Jarvis,  adjudicates  title  against  them  and 
dismisses  the  bill  and/  amended  bill  as  to  them,  and  gives 
costs  to  certain  defendants,  it  will  be  wholly  reversed,  with 
costs  in  this  Court  to  Arnold  B.  and  Benjamin  B.  Jarvis,  but,  in 
all  other  respects  the  same  will  be  affirmed,  and  a  decree  entered 
here,  adjudicating  title  as  aforesaid  and  to  the  extent  aforesaid 
in  said  Arnold  B.  and  Benjamin  B.  Jarvis,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the  prin- 
ciples and  conclusions  herein  stated  and  the  rules  and  prin- 
ciples governing  courts  of  equity,  including  the  adjustment  of 
costs  in  the  court  below. 

Affirmed  in  part.    Reversed  in  part.    Remanded. 

Bkannon,  Jddge,  (concurring): 

I  concur  in  the  decision.  The  great  weight  of  authority  is 
that  when  a  co-tenant  makes  a  deed  purporting  to  pass  legal  title 
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to  a  whole  tract,  and  the  grantee  enters  into  actual  posseaaion, 
that  ipso  facto  is  an  ouster  or  disseizin  of  the  other  tenants,  and 
makes  the  grantee's  poesession  adverse  to  other  tenants  and  the 
statute  runs  in  his  favor.  2  Enc.  L.  &  P.  493 ;  2  Enc.  L.  &  P. 
521.  The  weight  of  authority  will  sustain  the  text  of  that 
very  late  great  work,  saying,  "These  cases  rest  on  the  ground 
that  the  conveyance  in  fee  and  entry  under  it  and  possession 
are  notoriooB  and  UQequivocal  acts  of  ownership  of  such  a.  nature 
as  to  give  notice  to  other  co-tenants  that  the  entry  and  posses- 
sion are  hostile  and  adverse  to  their  title".  Freeman,  Cotenancy, 
section  224,  so  finds  the  rule  on  many  cases.  Suddutk  v. 
Sumercd,  85  Amer.  St.  R.  883;  Buchanan  v.  EifUj,  23  Grat.  422. 
Our  own  cases  so  hold.  Talbott  v.  Woodford,  48  W.  Va.  449 ; 
Bennett  v.  Pierce,  50  Id.  406;  Pickens  v.  Fitzgraf,  60  Id.  p.  142. 
As  long  as  a  co-tenant  continues  in  possession;  giving  no  notice 
of  adverse  claim,  his  possession  is  for  all;  but  where  he  conveys 
the  whole  to  a  stranger,  this  itself  is  a  disloyal  act,  in  itself 
repudiates  his  fellow's  right;  and  added  to  this  there  is  a  stranger 
in  physical  possession,  and  the  co-tenant  must  take  notice  that 
a  stranger  is  in  possession,  and  his  co-tenant  gone,  and  he  has 
no  right  to  presume  that  a  stranger  is  holding  in  friendship  to 
him,  PoBseseion  is  notice.  The  party  must  inquire  as  to  his 
right.  That  surely  is  the  law  after  deed.  I  go  further  and  say 
that  the  same  principle  applies  when  one  co-tenant  assumes  to 
sell  the  whole  tract  to  a  stranger  by  executory  contract,  and  puts 
the  stranger  in  possession.  He  has  a  writing  passing  right  to 
the  whole,  just  the  same  as  a  deed.  What  difference  for  this 
purpose?  As  Freeman  says,  'The  entry  of  the  grantee  cannot 
be  presumed  to  be  that  of  a  co-tenant  nor  in  subordination  to 
the  rights  of  the  co-tenancy.  Acts  of  ownership  by  such  a 
grantee  must  necessarily  be  adverse  to  any  other  part  owner". 
If  such  is  the  presumption  in  case  of  a  deed,  why  not  in  the 
ease  of  an  executory  contract,  aa  it  purports  to  give  right  to  the 
whole?  But  it  is  said  that  one  holding  under  such  agreement 
is  not  holding  adversely  to  his  vendor,  and  therefore  not  ad- 
versely to  the  co-tenant.  But  this  vendee  is  a  stranger.  He 
is  not  bound  to  yield  possession  to  his  vendor,  nor  can  the 
vendor  force  him  out  of  possession,  as  he  could  have  done  before 
the  statute.  Code  1906,  chapter  90,  section  20.  The  claim  that 
the  deed  or  contract  is  not  itself  notice,  but  there  must  be 
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evidence  of  knowledge  brought  home  to  the  ousted  co-tenant, 
is  not  sound.  The  deed  or  contract,  with  possession,  makes 
notice.  I  again  assert  that  an  executory  contract  is  good  color 
of  title  as  I  did  in  Lewis  v.  Yates.  68  W.  Va.  p.  597.  I  refer 
to  my  opinion  there  found,  and  trill  only  add  a  few  authorities. 
In  Defferback  y.  Hawlce,  115  TJ.  S.  392,  it  is  held  that  a 
writing  "purporting  to  transfer  title  or  to  give  the  right  of 
poeseseion",  is  good  color  of  title.  Does  not  a  contract  of  sale 
give  right  to  possession  to  one  in  occupancy?  Even  the  vendor 
cannot  turn  him  out,  as  our  statute  forbids.  Judge  Dent 
so  asserted  in  Cecil  v.  Clark,  44  W.  Va.  698.  In  Hale  v. 
Marshall,  14  Grat.,  on  page  497,  Judge  Lee  said:  "And  it 
never  refuses  to  accept  an  equitable  title  as  a  sufficient  basis 
for  an  adversary  possession  on  which  to  make  out  a  defense  , 
nnder  the  statute  of  limitations".  MnlHns  v.  Carper,  37  W.  Va. 
215.  Shanis  v.  Lancaster,  5  Grat.  110  and  Koiner  v.  Rankin, 
11  Id.  425,  say  that  an  equitable  title  is  good  for  color.  We 
asserted  in  Ketchum  V.  Spwlock,  34  W.  Va.  597,  that  an  execu- 
tory contract  is  color.  In  88  Amer.  St.  E.  691  and  1  Cyc. 
1098  it  is  shown  that  possession  under  contract  when  purchase 
money  has  been  paid  is  color.  How  is  payment  material  ?  As 
said  in  McNeely  v.  Oil  Co.,  52  W.  Va.  at  page  633,  discussing 
this  matter,  payment  is  not  necessary,  citing  a  Texas  case.  This 
is  so  eqwcially  under  Code  1906,  chapter  90,  section  20,  dis- 
pensing with  payment.  See  Avent  v.  Arrington,  105  N.  C.  379, 
and  Wood  on  Lim.  648,  649.  In  view  of  these  many  authorities, 
including  our  own,  I  cannot  see  why  an  executory  contract  is 
not  color, 

MiLLEB  JnoQE: 

I  concur  with  Judge  Bbannon  in  this  note. 

Williams,  Judge,  (dissenting  in  part)  : 

1  concur  in  the  views  of  the  majority  of  the  Court  in  all  the 
foregoing  opinion  except  that  portion  of  it  which  treats  the 
possession  of  the  Krenns,  prior  to  the  time  they  received  their 
deed  for  the  land,  as  adversary  to  the  plaintiffs,  and  which 
applies  the  statute  of  limitations  in  bar  of  the  rights  of  such 
of  them  to  have  partition  of  the  land  who  had  attained  their 
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majority  five  years,  or  more,  before  the  bringing  of  this  suit. 
I  do  not  think  the  Krenns'  possesaion  of  the  land  was  adverse 
until  they  receiyed  a  deed  of  conveyance.  They  went  into  poa- 
seesion  under  a  title  bond,  or  contract  of  sale,  under  B.  B. 
Stout.  This  title  bond  recognized  title  as  still  remaining  in  B.  B. 
Stout,  and  provided  for  a  future  conveyance  as  well  as  future 
payments  of  the  purchase  money.  Their  deeds  from  B.  B. 
Stout  bear  date  May  3,  1894.  Not  until  that  time  did  their 
poasession  .take  on  the  nature  of  an  adversary  poasession.  To 
constitute '  adversary  possession  it  must  not  only  be  actual  and 
visible,  but  it  must  be  accompanied  with  either  good  title,  or 
with  color,  or  claim,  of  title.  Parkersbwg  Indvstriai  Co.  v. 
Schultz,  43  W.  Va.  470;  Creekmer  v.  Creekmer,  75  Va.  430; 
^  Alldnaon  v.  Smith,  2  Va.  Dec.  373  (24  S.  E.  901).  The 
writing  under  which  the  Erenns  took  possession  does  not  par- 
port  to  convey  title;  it  provides  for  the  making  of  a  deed  at 
a  future  time.  Their  possession,  therefore,  until  deeds  were 
made,  was  wider,  and  not  adverse  to,  their  vendor.  Core  y. 
Faupel,  24  W.  Va.  238;  Nowlan  v.  Reynolds,  25  Grat.  137; 
Clarke  v.  McClure,  10  Grat.  305;  Alleghany  County  v.  Parish, 
93  Va.  615 ;  Hvdson  v.  Fuiney,  14  W.  Va.  561 ;  Parken^wg 
National  Bank  v.  Neal,  88  W.  Va.  744.  Hudson  v.  Puiney. 
supra,  holds  that  adversary  possession  depends  upon  the  inten- 
tion with  which  the  possession  vas  taken  and  held.  In  the  present 
ease  the  title  bond  espressly  shows  that  the  Krenns  did  not, 
and  in  fact  could  not,  claim  it  as  an  evidence  of  title.  It 
expressly  recognizes  the  legal  title  as  still  outstanding. 

I  can  not  see  how  it  could  be  considered  even  as  color  of  title. 
"Color  of  title  for  purpose  of  adverse  possession  under  the 
statute  of  limitations  as  to  land  is  that  which  has  the  semblance 
or  appearance  of  title,  legal  or  equitable,  but  which  is  in  fact 
no  title."  1  Cyc.  1082.  To  the  same  effect  are  the  following 
.deciaiona:  Skarpe  v.  Shenandoah  Furnace  Co.,  100  Va.  27; 
Adams  v,  Alkire,  20  W.  Va.  480 ;  Oney  v.  Clendenin,  28  W.  Va, 
34.  "A  void  deed  is  good  color  of  title,"  Bennett  t.  Pierce, 
50  W.  Va.  604 :  Randolph  v.  Casey,  43  W.  Va.  289.  "A  deed 
or  writing  which  purports  to  convey  title  is  good  as  color  of 
title."  Swann  v.  Thayer,  36  W.  Va.  46;  Multins,  Adm'r  v. 
Carper,  37  W.  Va.  215.  As  long  as  the  vendee  is  in  possession 
of  the  land  claiming  under  an  executory  contract  of  sale  which 
67  w.  T«. 
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provides  for  a  fnture  convei^ance  there  is  a  privity  of  relation 
between  them,  and  the  vendee  can  always  rely  on  his  vendor's 
title  to  protect  his  poesession,  and,  on  the  other  hand  the  vendor 
can  always  rely  upon  his  vendee's  possession  in  order  to  protect 
hie  title.  I  think  it  logically  and  necesearily  follows,  from  the 
□nmerous  authorities  above  quoted,  that  Krenns'  posseasion  was 
not  an  adversary  poesession  until  they  got  their  deeds,  and  that 
so  far  as  possession  affects  title,  their  posaeBsiod,  until  that  time, 
was  the  possession  of  B.  B.  Stout,  and  his  possession  was  the 
possession  of  all  the  co-tenants.  Consequently,  the  statute  of 
limitations  did  not  begin  to  run  in  the  Krenns'  favor  until  the 
4th  of  May,  1894,  which  was  less  than  ten  years  before  the 
bringing  of  this  suit.  Even  if  a  title  bond  could  be  regarded  as 
constituting  an  equitable  claim  of  title,  it  could  not  be  so 
considered  until  all  the  purchase  money  had  been  paid,  and  the 
Krenns  thus  placed  in  a  position  to  demand  a  conveyance  of  the 
legal  title.  By  the  terms  of  the  title  bond  the  last  deferred 
payment  was  not  due  until  the  first  of  October,  1895.  Con-, 
seqnently  Ihey  did  not  have  so  much  as  an  equitable  title  for 
as  much  as  ten  years  prior  to  this  suit. 

Posaession  of  the  Krenns  under  the  title  bond,  not  being 
adverse  to  B.  B.  Stout,  could  not  be  adverse  to  his  co-tenants, 
until  they  bad  knowledge  of  his  intention  to  oust  them  from 
the  land,  and  the  statute  of  limitations  would  1)egin  to  run 
only  from  the  time  of  such  knowledge. 

Possession  can  not  be. adversary  as  to  one  co-tenant  without 
being  adversary  as  to  all.  In  the  ca^e  of  McNeely  v.  Oil  Co., 
52  W.  Va.  616,  point  6  of  the  syllabus  is,  "Possession  by  a 
poTchaser  under  an  executory  contract  of  sale  made  by  the 
husband  alone,  of  land  owned  in  joint  tenancy  by  husband  and 
wife  is  not.  adverse  to  the  wife,"  In  that  case  the  wife's  interest 
in  the  land  was  her  separate  estate.  I  think  that  cB£e  should 
control  the  decision  in  this  one,  unless  it  is  the  purpose  of  the 
Court  to  overrule  it,  and  the  majority  opinion  does  not  expressly 
d^  so.  The  logic  of  Judge  Boannon's  opinion  in  that  case  is 
80  potent  that  I  here  quote  the  following  extract  from  it,  found 
on  page  645,  viz:  "I  have  stated  above  that  it  is  impoasible  to 
say  that  as  the  possession  under  the  executory  contract  was  not 
hostile  to  Xathan  Higgins,  it  was  nevertheless  hostile  to  his  wife, 
67  w.  Va. 
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and  I  say  again  that  there  could  not  be  a  poBBeasion  adverse  to 
half  the  tract,  half  the  acre,  half  the  pebble,  half  the  molecule. 

"But  reflect  further  that  nobody  will  saj  that  as  to  Nathan 
Higgins  the  posaesBion  aa  to  the  whole  tract  waa  adverse.  Every- 
one must  admit  that  it  was  friendly.  This  being  so,  we  then 
bring  in  the  fact  that  between  Higgina  and  his  wife  there  vaa 
a  relation  of  privity  and  unity,  that  of  joint  tenancy,  and  the 
same  character  the  possession  bore  to  Nathan  Higgina  it  bore 
to  his  wife.  The  possession  being  by  executory  contract  while 
the  wife  lived  and  not  being  adverse  to  him  neither  was  it 
adverse  to  her.  He  was  her  tenant  as  well  as  his  tenant.  Dry 
l&w  vievs  them  as  such.  A  court  of  law  views  them  as  such, 
and  adverse  possession  is  governed  by  this  view.  Had  Higgins 
made  a  deed,  instead  of  a  contract,  the  possession  would  have 
been  adverse  to  him  and  being  adverse  to  him  so  it  would  have 
been  as  to  her." 

I  may  add  that  the  facts  in  that  case  are  much  stronger  to 
affect  the  wife  with  constructive  notice  of  the  husband's  inten- 
tion to  oust  her,  than  they  are  in  the  present  case  to  affect  these 
plaintiffs,  or  their  mother  with  knowledge  of  such  intention  on 
the  part  of  B.  B.  Stout.  But  it  was  there  held  that  the  statute 
of  limitations  did  not  begin  to  run  as  to  either  co-tenant  until 
deed  was  made. 

I  cannot  see  that  the  Krenns  have  established  title  by  ad- 
versary possession.  The  case  must  then  turn  upon  the  question 
of  whether  or  not  there  was  an  actual  ouster  of  these  plaintiffs 
by  B,  B,  Stout,  more  than  ten  years  before  they  sued.  On 
account  of  the  confidential  relation  and  mutual  rights  of  co- 
tenants,  the  law  places  the  burden  of  proving  an  ouster  upon 
the  co-tenant  asserting  it,  or  upon  his  vendee  who  claims  the 
benefit  of  it.  Parker  v.  Brast,  45  W,  Va,  399 ;  Justice  v.  Lawson, 
46  W.  Va.  163. 

The  statute  would  not  begin  to  run  until  plaintiffs,  or  their 
mother,, Mary  M.  Jarvis,  had  knowledge  of  the  intention  of  B. 
B.  Stout,  to  claim  title  adversary  to  them,  Parker  v.  Brast,  45 
W.  Va.  399;  Justice  v.  Lawson,  46  W.  Va.  163;  23  Cyc.  492. 
There  is  no  pretense  that  there  was  actual  knowledge.  I  do 
not  think  the  possession  of  the  Krenns  can  properly  be  regarded 
as  constructive  notice  to  them.  Their  poaseasion  was  the  same 
as  B.  B,  Stout's  possession,  while  holding  under  the  title  bond. 
67  w.  v«. 
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B.  B.  Stout  had  a  right  to  the  posseBsion,  as  did  ererj  other 
one  of  the  co-tenants,  gnd  the  poBsession  of  one  co-tenant  is 
the  posseseion  of  all.  The  land  lay  remote  from  plaintiffs,  and 
in  a  different  county  from  that  in  which  they  lived.  B.  B. 
Stout  vas  administrator  on  his  father's  estate,  and,  as  the 
evidence  tends  to  show,  was  taking  care  of  this  land.  His  co« 
tenants  had  a  right  to  rely  upon  his  performing  this  service 
faithfully,  and  no  doubt  they  trusted  him  to  do  so.  I  admit 
that,  if  B.  B.  Stout  had  been  receiving  all  the  rents  and  profits 
from  the  land,  and  making  use  of  the  same  to  the  excluBlon 
of  the  others,  and  they  had  had  knowledge  of  this,  it  would 
be  sufBcient  to  constitute  an  ouster,  and  would  have  set  the 
statute  of  limitations  in  operation  from  the  time  of  such  knowl- 
edge. But  there  is  no  evidence  that  there  was  any  rent  received 
from  the  place  by  him.  Witness  M.  C.  Gum  states  that  he 
('witness)  was  living  on  the  land  at  the  time  it  was  sold  to  the 
Krenns,  that  he  went  there  as  a  tenant  of  James  M.  Stout, 
deceased,  and  that  all  the  rent  he  paid  was  in  the  way  of  work 
done  on  the  place,  that  there  was  very  little  of  the  land  cleared 
at  the  time  B.  B.  Stout  sold  to  Krenns.  Under  all  the  facte 
and  circumstances  of  this  case,  I  do  not  think  the  possession 
of  the  Krenns  could  operate  any  more  as  constructive  notice 
to  the  co-tenants,  of  B.  B.  Stoufs  intention  to  oust  them,  than 
if  the  possession  had  been  held  by  B.  B.  Stout  himself.  It  is 
against  all  authority  to  apply  the  same  strict  rule  of  law  between 
co-tenants  which  applies  between  strangers,  claiming  the  same 
land  by  adverse  title.  I  do  not  think  it  is  law  to  hold  that 
each  co-tenant  is  bound  to  take  notice,  at  his  peril,  by  what 
right  one  claims  title  who  happens  to  be  in  actual  posseseion 
of  the  joint  property,  regardless  of  the  question  whether  such 
person  claims  title  under  one  of  the  other  co-tenanta  or  under  a 
stranger.  Yet  this  is  the  effect  of  the  majority  opinion.  It 
would  place  the  same  obligation  on  a  co-tenant  to  see  that  he  is 
not  ousted  by  his  joint  owner  that  the  law  places  upon  an  in- 
dividual owner  of  land  to  see  that  his  land  is  not  taken  by  the 
adverse  possession  of  a  stran_ger.  It  would  change  the  rule  of 
law  which  makes  it  the  duty  of  the  ousting  co-tenant  to  prove 
an  ouster.  It  would  discharge  the  burden  which  the  law  places 
on  him  to  prove  it,  by  raising  a  presumption  in  his  favor,  of 
notice  to  his  co-tenants,  from  facts  of  which  they  had  no  actual 
67  w.  va. 
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knowledge.  N'otwithstanding  one  tenant  in  common  ma;  be  in 
the  exclusive  poBseBsion  of  the  land,  claiming  it  aa  his  own  in 
BCveralty,  it  will  not  constitute  an  ouster  of  his  co-tenants  until 
knowledge  of  his  adverse  claim  is  brought  home  to  them-  Boggeta 
V.  Meredith,  16  W.  Va.  I ;  Cooey  v.  Porter,  82  W.  Va.  120; 
Justice  V.  Laweon,  46  W.  Va.  163. 

•  "Lathes  or  acquiescence  can  not  bar  the  right  of  entry  of  a 
co-tenant,  until  the  actual  disseizin  has  been  effected  by  some 
notorious  act  of  ouster  brought  home  to  his  knovfledge,"  Parker 
V.  Brast,  45  W.  Va.  399. 

I  do  not  think  the  statute  of  limitations  began  to  run  in 
favor  of  B.  B.  Stout  against  plaintiffs  at  any  time  because 
they  had  no  notice  of  his  intention  to  claim  adyersely  to  them, 
and  I  do  not  think  it  began  to  run  in  favor  of  the  Krenns  until 
they  got  their  deed,  because  prior  to  that  time  their  possession 
was  under  and  not  adverse  to,  the  common  title  of  all  the 
co-tenants.  For  these  reasons  I  would  reverse  the  decree  of 
the  circuit  court  as  to  all  of  the  appellants,  regardless  of  the 
question  of  infancy.    I  do  not  think  any  of  them  are  barred. 


CHARLESTON. 

Thackek  Coal  &  Coke  Co.  f.  Norfolk  &  Western  Railw.itCo. 
Decided  May  3,  1910. 

1.  CoMMEure— /ntenttofe  Commerce — Schedule  of  Rates — Jarisdio 

Hon  of  State  Court. 

A  court  of  equity  of  tble  state  has  no  JurfBdlction  to  enjoin  a 
railroad  company  engaged  Id  Interstate  transportation  from 
filing  with  the  Interstate  Commerce  CommlBBlon  a  schednle  ot 
Its  rates  for  transportation  of  coal  from  a  point  In  this  stale  to  a 
point  In  another  state,  on  the  ground  that  such  rates  are  an- 
reasonable,  unfair  and  discriminatory. 

2.  Same— /nterfltafe    Commerce—Power    of    Interttate    Commerce 

Comwtission. 

It  is  the  exclusive  power  of  the  Interstate  Commerce  Commis- 
sion, In  the  first  Instance,  to  pass  on  the  fairness  and  reason- 
ableness of  rates  contained  In  the  schedule  of  rates  dxed  by  sn 
Interstate  carrier  on  articles  transported  In  Interestate  com- 
merce. 
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Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  the  Thacker  Coal  &  Coke  Company  against  the  Norfolk 
&  Weatern  Railway  Company.  Decree  for  defendant,  and  plain- 
tiff appeals. 

Affirmed, 

Vinson  &  Thompson,  for  appellant. 

Holt  &  Dimcan,  Joseph  I.  Doran,  and  Tlieodore  W.  Reaih, 
for  appellee. 

Brannon,  Jddqe  : 

The  Thacker  Coal  &  Coke  Company  brought  a  suit  in  equity 
in  the  circuit  court  of  Mingo  county  against  the  Norfolk  & 
Weetem  Railroad  Company  to  enjoin  the  railroad  company  from 
filing  vith  the  Interstate  Commerce  CommisBion  a  schedule  of 
rate  charges  for  transportation  of  coal  from  the  mines  of  the 
coal  company,  in  the  State  of  West  Virginia,  to  points  on  the 
lakes  in  the  State  of  Ohio  and  other  states,  which  schedule 
increased  the  rates  over  those  existing,  the  railroad  company 
alleging  that  lower  rates  were  accorded  to  other  railroad  carriers 
carrying  coal  from  PennsyWania  and  Ohio  in  competition  with 
West  Virginia  coal  and  that  the  rates  proposed  by  such  schedule 
were  discriminatory,  unjust  and  unreasonable,  and  would  entail 
irreparable  injury  and  probable  ruin  upon  the  Thacker  Coal 
Company.  Upon  its  bill  a  temporary  injunction  was  granted, 
and  this  injunction  having  been  dissolved,  the  Thacker  Coal 
Company  appeals. 

The  case  is  one  purely  of  inter-state  commerce.  Its  solution 
rests  upon  that  act  of  Congress  known  as  the  Inter-State  Com- 
merce Act.  U.  S.  Compiled  Statutes,  1901,  vol.  3,  p.  3153.  We 
must  follow  federal  decision  upon  this  act.  We  know  that  the 
great  subject  of  inter-state  commerce  has  been  committed  to' 
the  power,  the  vast  power,  of  Congress  by  that  provision  of  the 
national  constitution  declaring  that  "the  Congress  shall  have 
power  *  *  *  to  regulate  commerce  with  foreign  mitions 
and  among  the  several  states".  Under  this  grant  of  power  was 
passed  the  inter-state  commerce  act,  touching,  controlling  and 
regulating,  to  large  extent,  and  in  material  respects,  commerce 
passing  state  lines.  A  leading  feature  of  that  act,  one  con- 
trolling this  case,  is,  that  it  establishes  a  commission  of  weighty 
ei  w.  tb. 
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jurisdiction  over  inter-state  commerce,  a  jurisdietion  to  super- 
vise, regulate,  we  may  say  dictate,  inter-state  commerce,  called 
ia  the  act  the  Inter-State  Commerce  Commissioa,  and  it  gives 
carriers  engaged  in  such  commerce  right  to  fix  rates  in  the 
first  instance,  and  requires  them  to  do  so,  and  to  print  schedules 
of  such  rates,  and  file  the  schedules  with  the  Inter-State  Com- 
merce Commission,  and  requires  the  carrier  to  conform  to  the 
rates  fixed  in  such  schedule  under  severe  penalties  for  over  or 
discriminative  charge.  The  act  in  section  13  gives  any  one 
complaining  of  anything  done  or  omitted  by  a  carrier  to  his 
injury  in  contravention  of  the  act  right  to  file  a  complaint  with 
the  Commission  stating  the  wrong,  and  provides  for  notice  to 
the  carrier  and  a  full  hearing  of  the  complaint,  and  section  15 
provides  that  if  upon  such  hearing  the  Commission  shall  be 
of  opinion  that  the  rates  demanded  or  collected,  or  any  act, 
regulation  or  practice  by  the  carrier  touching  such  rates,  are 
unjust,  unreasonable,  or  unjustly  discriminatory,  or  unduly 
preferential  or  prejudicial,  or  otherwise  in  violation  of  the  act, 
the  Commission  shall  determine  what  will  be  the  just  or  reason- 
able rates  to  be  thereafter  observed,  and  what  regulation  or 
practice  in  respect  to  transportation  is  just,  fair  and  reasonable, 
to  be  thereafter  followed,  and  to  make  an  order  that  the  carrier 
shall  cease  and  desist  from  such  violation.  (IT.  S.  Compiled 
Statutes,  Supplement  1907,  section  15,  amended,  p.  900).  As 
stated  section  13  of  the  original  interstate  commerce  act  gives 
a  -party  injured  right  to  complain  to  the  Commission,  and 
section  14  gives  power  to  investigate  and  m^e  order  in  the 
premises,  and  section  16  as  amended  in  1887  givto  power  to  the 
Commission  to  render  judgment  that  the  carrier  pay  the  party 
injured  damages,  and  in  case  of  non-payment  the  party  may  file 
a  bill  in  the  United  States  Circuit  Court  to  enforce  the  order 
or  judgment  of  the  Commission.  Compiled  Statutes  1901, 
Supplement  1907,  p.  903.  Section  13  gives  the  Commission 
latitudinous  authority  to  inquire  into  the  busings  of  carriers, 
and  keep  itself  informed  of  their  conduct,  and  demand  informa- 
tion of  the  carriers,  and  commands  it  to  enforce  all  the  pro- 
visions of  the  act,  and  it  is  given  authority  itself  to  institute 
legal  proceedings  and  call  upon  district  attorneys  to  prosecute 
proceedings,  under  the  direction  of  the  attorney-general,  for 
the  enforcement  of  the  act  and  for  punishment  for  its  violation. 
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In  this  Btatement  of  Bome  of  the  prOTisioiiB  of  this  voluminous 
act,  we  Bee  that  Congresa  has  assumed  juriBdiction  over  inter- 
Etate  commerce;  that  it  has  made  regulations  as  to  it,  par- 
ticularly as  to  the  matter  in  hand,  rateB  of  transportation; 
that  it  has  created  a  tribunal  for  testing  the  character  and 
fairness  of  such  rates,  with  wide  powers  to  judge  them,  and 
with  power  to  modify  them  so  as  to  conform  to  right  and 
reasonableness.  We  see  that  there  is  nothing  more  distinctly 
committed  to  the  jurisdiction  of  this  tribunal  than  the  matter 
of  rates,  the  schedule  of  rates.  Thie  schedule  must  go  at  once 
to  this  CommiBsion,  the  only  authority  to  deal  with  it,  at  least 
in  the  first  instance,  if  the  act  is  obeyed.  A  tribunal  created  by 
Congress  under  its  exclusive  power  over  inter-state  commerce, 
and  given  a  subject  matter  for  its  action.  Yet  a  state  court 
is  asked  to  grant  a  perpetual  injunction  to  debar  a  great  inter- 
state railroad  from  fixing  rates  and  filing  them  with  the  Com- 
mission. A  state  court  is  asked  to  say  that  this  schedule  shall 
never  reach  that  Commission.  It  does  seem  to  me  that  the 
very  atatement  of  the  proposition  is  its  own  refutation.  But 
we  are  not  *ithont  authority  to  support  this  position.  I  con- 
sider that  a  decision  of  the  United  States  Supreme  Court,  in 
principle,  does  bo.  Texaa  &  Pacific  Ry.  Co.  v.  Abilene  Co.,  204 
U.  S.  426.  The  Abilene  Company  sued  the  railroad  company 
for  charges  claimed  to  be  unreasonable  and  unjust  rates,  though 
they  did  not  exceed  the  rates  specified  in  a  schedule  filed  with 
the  Inter-State  Commerce  Commission.  It  was  held  that  such 
schedule  was  final  until  changed  by  the  Commission.  This  was 
*  BO  because  it  rested  with  the  Commission  to  say,  and  the  schedule 
was  the  rule  until  its  action  deprived  the  schedule  of  force. 
The  court  held  that,  "The  Inter-state  Commerce  Act  was  in- 
tended to  afford  an  effective  and  compreheuBive  means  of  re- 
djessing  wrongs  resultitig  from  unjust  discriminations  and 
undue  preference,  and  to  that  end  placed  upon  carriers  the  duty 
of  publishing  schedules  of  reasonable  and  uniform  rates;  and, 
consistently  with  the  provisions  of  that  law,  a  shipper  cannot 
mnintain  ao  action  at  common  law  in  a' state  court  for  excessive 
and  xmreasonable  freight  rates  exacted  on  inter-state  shipments 
where  the  rales  charged  were  those  which  had  been  duly  fixed 
by  the  carrier  according  to  the  act  and  had  not  been  found  to  be 
unreasonable  by  the  Inter-state  Commerce  Commission,'*  This 
«7  w.  T«. 
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Court  followed  the  Abilene  Case  in  Robinson  v.  B.  &  0.  B.  Co., 
64  W.  Va.  406.    Its  principle  decides  this  case. 

As  vill  be  BuggeBted  to  the  mind  at  once,  and  as  pointed  out 
in  those  eases,  if  such  action  could  be  maintained,  then  a  jury 
and  state  court  would  hold  one  rat«  to  be  proper,  and  the  Com- 
mission another.  Which  shall  prevail?  If  the  state  courfa 
rate,  then  of  what  force  the  act  of  CongresB  and  the  judgment 
of  the  Commission  under  it?  The  federal  power,  in  a  matter 
which  nobody  will  deny  to  be  within  its  constitutional  juria- 
diction,  would  be  nullified.  One  state  one  rate,  another  another, 
the  federal  tribunal  another,  and  confusion  worse  confounded! 
Just  the  same  may  be  said  in  our  case.  If  we  stop  that  schedule 
on  ite  way,  and  thus  prevent  any  action  on  it  by  the  Com- 
mission, do  we  not  nullify  the  act  of  Congress  and  render  the 
jurisdiction  of  the  Commiflsion  abortive  ?  In  Central  Stock  Tard 
Co.  T.  L.  &  N.  R.  Co.,  112  Fed.  823,  it  is  held  that  a  complaining 
shipper  must  go  to  the  Commission  for  relief,  as  the  remedy 
given  by  the  act  through  it  is  exclusive.  So  in  American  Union 
Coal  Co.  V.  Pa.  R.  Co.,  159  Fed.  378,  and  Great  Northern  Co. 
V.  Eallispell,  165  Fed.  35.  Counsel  refer  to  Kalliapell  L.  Co. 
V.  Qreat  Northern,  1S7  Fed.  845.  That  was  not  a  suit  to 
enjoin  the  filing  of  a  schedule,  but  against  enforcement  of  one 
filed  pending  a  decision  by  the  Commission.  The  cases  Kiser 
V.  Central  R.  Co.,  158  Fed.  193,  and  Macon  v.  Atlantic  R.  S., 
163  Fed.  738,  cannot  be  regarded,  as  they  were  circuit  court 
decisions,  and  contrary  to  the  decision  in  the  same  .circuit  in  the 
Circuit  Court  of  Appeals  in  Atlantic  Coast  Line  v.  Macon  Co., 
166  Fed.  206,  above.  In  Jewett  v.  Chicago  Co.,  156  Fed.  160,  ' 
it  iB  held  that  no  injunction  lies,  as  a  court  cannot  pass  on  a 
rate  in  advance  of  action  of  the  Commission.  This  denies  our 
right  to  pass  on  the  rates  involved  in  this  case. 

Counsel  for  the  coal  company  say  that  the  AhUene  Case  does 
not  apply  in  this  case,  their  theory  being  that  that  case  was  to 
recover  damages  for  unfair  rates  imposed  under  est(Uilished 
rates;  that  is,  to  recover  for  charges  as  unfair,  though  rates 
had  been  established  by  a  schedule  on  file  with  the  Conunissioo, 
and  had  not  yet  been  condemned  by  it ;  whereas,  this  suit  is  to 
prevent  the  filing  of  a  schedule  of  unfair  rates,  to  arrest  these 
rates  on  their  way,  and  thus  prevent  their  establishment.  But 
such  injunction  would  be  for  the  state  court  to  fix  rates  by 
67  w.  T«. 
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coademniiig  them  as  unjust;  that  would  be  for  the  state  court 
to  exercise  a  juriadiction  not  vested  in  it,  to  pass  on  rates  j 
that  would  be  to  deny  the  national  tribunal  its  functions  under 
the  inter-state  conuuerce  act.  Judge  McCormick  in  delivering 
the  opinion  in  Atlantic  &c.  Co.  v.  Macon  Grocery  Co.,  in  Circuit 
Court  of  Appeals,  166  Fed.  217,  thought  that  there  would  be  less 
reason,  if  possible,  for  entertaining  an  injtinction  than  an  action 
to  recover  back  charges.  So  1  think,  and  for  the  reason  that 
action  to  recover  back  is  not  to  prevent  establishment  of  rates, 
not  stopping  the  Commission  from  action;  whereas  an  injunc- 
tion ironld  forestall  all  action  by  the  Commission,  and  deprive 
the  public  and  carrier  of  the  benefit  of  the  schedule.  It  would 
be  a  tedious,  protracted  litigation,  a  barrier  to  urgent  commerce. 
But  we  are  not  without  authority  for  the  particular  question 
of  this  case,  that  no  injunction  lies  to  arrest  a  carrier  from  filing 
its  rate  schedule  with  the  Commission.  The  case  just  mentioned 
is  one  wherein  the  circuit  court  of  appeals  held  that  shippers 
cannot  maintain  a  suit  in  equity  to  prevent  the  filing  or  enforce- 
ment of  a  schedule  of  rates.  The  case  of  Columbus  Iron  &  Steel 
Co.  T.  Kanawha  &  Michigan  Co.,  171  Fed.  713,  is  a  case  in  which 
the  circuit  court  of  the  United  States  for  the  southern  district 
of  West  Virginia  denied  a  shipper  an  injunction  to  prevent  a 
railroad' company  from  filing  with  the  Commission  its  schedule 
of  rates,  on  the  principle  that  it  must  first  go  before  that  Com- 
mission for  its  action.  I  shall  only  refer  to  the  able  and  labored 
opinion  filed  in  that  case  by  Judge  Keller  as  a  strong  support 
for  the  position  which  we  hold.  Judge  Keller's  decree  was 
affirmed  by  the  Circuit  Court  of  Appeals  of  the  Fourth  Circuit, 
February  14,  1910.  An  advance  opinion  written  by  Judge 
Prichard  is  before  me  in  which  he  approves  strongly  the  follow- 
ing conclusion  enunciated  in  Judge  Keller's  opinion :  "I  con- 
elude,  therefore,  that  a  proper  construction  of  the  Act  of 
February  4,  1887,  forbids  the  exercise  of  jurisdiction  in  a  case 
like  the  present,  because  it  is  inconsistent  with  the  purposes  of 
that  Act  as  expressed  therein,  and  as  construed  and  expounded 
by  the  Supreme  Court  of  the  United  States  in  the  leading  cases 
of  Texas  &  P.  B.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
436;  Souihem  Ry.  Co.  v.  Tift,  206  U.  S.  428."  And  Judge 
Prichard  says;  "This  is  a  clear  and  concise  statement  of  the 
question  to  be  determined.    In  other  words,  is  the  relief  sought 
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by  the  appelant  compatible  vith  the  act  to  regulate  commerce? 
Does  the  Inter-state  Commerce  Act,  as  it  now  standa,  conteni' 
plate  that  the  Inter-state  Commerce  Commiaeion  shall  hare, 
primarily,  exclusive  jurisdiction  over  matters  pertaining  to 
fixing  rates  and  determining  aa  to  whether  the  rates  filed  by  the 
railroads  are  fair  and  just?  From  an  examination  of  the  Inter- 
state Commerce  Act  it  is  apparent  that  the  carrier  alone  can 
initiate  the  proposed  rate.  A  rate  thns  proposed,  after  having 
been  filed  in  the  office  of  the  Inter-state  Commerce  Commission 
for  the  term  of  thirty  days,  becomes  effective,  and  at  that  time 
the  Inter-state  Commerce  Commiseion  assumes  complete  juris- 
diction over  the  subject  matter.  It  has  been  repeatedly  held 
that  the  fixing  of  rates  is  a  legislative  and  not  a  judicial 
function,  and,  in  this  instance.  Congress  has  provided  that  the 
carrier  shall,  in  the  first  instance,  establish  the  rate.  In  the 
case  of  Southern  Pacific  Co.  v.  Colorado  Fuel  &  Iron  Co.,  101 
Fed.  779,  the  Circuit  Conrt  of  Appeals  for  the  Eighth  Circuit, 
passed  upon  this  question.  The  fourth  section  of  the  syllabus 
in  that  case  reads  as  follows :  'It  is  not  within  the  legitimate 
province  of  a  court  of  equity,  in  a  controversy  between  inter- 
state carriers  and  shippers,  to  interpose  and  fix  a  maximum 
freight  rate,  either  upon  an  independent  consideration  of  what 
is  a  reasonable  chai^  or  by  relation  to  some  other  rate  then 
or  theretofore  in  force,  and  thereupon  enjoin  the  carrier  from 
demanding  more  than  the  rate  so  established,  inasmuch  as  such 
an  order  effectually  deprives  an  inter-state  carrier  of  the  right 
to  fix  its  rates  in  the  first  instance,  and  to  change  the  same, 
which  power,  as  it  seems,  is  conceded  to  the  carrier  by  the 
Inter-state  Commerce  Act.' "  The  Judge  then  made  an  extensive 
extract  from  the  ease  ot  B  £  0.  R.  Co,  v.  United  States,  ex  rel. 
Pitcairn,  decided  by  the  Supreme  Court  10th  January,  1910, 
as  supporting  the  decisions.  The  Circuit  Court  of  Appeals  on 
the  same  date  in  tivo  other  cases  held  the  same.  Houston  Coal 
&  Coke  Co.  V.  N.  £  W.  By.  Co.,  and  Powhatan  Coai  d;  Coke 
Co.  v.  N.  d-  W.  Ry.  Co.  I  here  refer  to  the  B.  &  0.  R.  Co.  v. 
U.  S.  ex  rel.  Pitcairn  Coal  Co.,  decided  by  the  Supreme  Court 
of  the  United  States  January  10, 1910,  holding  the  samedoctrine. 
Great  reliance  is  placed  by  counsel  for  the  coal  company  upon 
the  case  of  Souibern  By.  Co.  v.  Tift.  206  IT.  8.  438.  We  find 
in  its  syllabus  that,  "Although  an  action  at  law  for  damages  to 
67  w.  v«. 
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recover  unreasonable  railroad  rates  which  have  been  exacted 
in  accordance  with  the  schedule  of  rates  as  filed  is  forbidden  by 
the  Inter-etate  Commerce  Act  {Texas  &  Pacific  Ry.  Co.  v. 
Abilene  Cotton  Co.,  204  U.  8.  426),  the  circuit  court  may 
entertain  jurisdiction  of  a' bill  iu  equity  to  restrain  the  filing 
or  enforcement  of  a  schedule  of  unreasonable  rates  or  a  change 
to  unjust  or  unreasonable  rates."  The  question  presented  in 
this  case  was  not  before  the  court,  and  the  matter  contained 
in  that  syllabus  was  not  decided,  and  the  proposition  is  errone- 
ous. The  opinion  said,  after  referring  to  the  Abilene  Case, 
"We  are  not  required  to  say  however,  because  an  action  at  law 
for  damages  to  recover  unreasonable  rates  which  have  been 
exacted  in  accordance  with  the  schedtUe  of  rates  as  filed  is  for- 
bidden by  the  Inter-state  Commerce  Act,  a  suit  in  equity  is 
also  forbidden  to  prevent  a  filing  or  enforcement  of  unreason- 
able rates  or  a  change  to  unjust  or  unreasonable  rates."  That  was 
no  express  decision,  that  an  injunction  would  lie  to  prevent  the 
filing  of  the  schedule.  It  was  not  necessary  to  decide  in  it 
the  case.  It  will  be  seen  in  Judge  Keller's  opinion  in  tlie 
Columbus  Coai  ^Company  Case,  supra,  that  he  regards  this 
Tift  Case  as  supporting  the  proposition  that  an  injunction  will 
not  lie  to  arrest  the  filing  of  a  schedule  with  the  Commission. 
I  BO  regard  the  Tift  Case  when  properly  construed.  The  force 
attributed  to  the  Tift  Case  cannot  he  sustained  in  view 
of  the  comment  upon  it  by  the  United  States'  Supreme 
Court  in  B.  &  0.  Co.  v.  U.  S.  ex  rel.  Pitcaim,  (January  10, 
1910),  the  opinion  saying:  "Nor  is  there  anything  in  the  con- 
tention that  the  decision  in  Southern  R.  Co.  v.  Tift,  806  U.  S. 
438,  qualifies  the  ruling  in  the  Abilene  Case,  and  is  an  authority 
supporting  the  right  to  resort  to  the  courts  in  advance  of  the 
action  by  the  Commission  for  relief  against  unreasonable  rates 
or  unjust  discriminatory  practices  which,  from  their  nature, 
primarily  require  action  by  the  Commission".  I  would  also 
refer  to  the  case  of  Inter-state  Commerce  Commission  v.  III. 
Central  R.  Co.,  decided  by  the  United  States  Supreme  Court 
January  10,  1910,  as  supporting  our  position.  It  is  useless  to 
prolong  this  opinion  by  further  reference  to  these  cases  as  they 
are  accessible  to  all. 

Brief  of  cotmsel  relies  upon  the  claim  of  unlawful  combina- 
tion between  the  Norfolk  &  Western  Company  and  other  rail- 
67  w.  Va. 
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roads  ae  contrary  to  the  Sherman  Anti-tniBt  Law;  but  we 
do  not  think  that  that  act  will  sustain  this  injunction  bill. 
It  seems  that  a  person  injured  by  a  conspiracy  contrary  to  that 
act  may  recover  damages,  hut  he  cannot  have  an  injiinction, 
ae  that  is  a  remedy  to  be  used  only  by  the  government.  Minne- 
sota V.  Northern  Securities  Co.,  194  TJ.  S.  48.  This  principle 
will  be  sustained  by  Southern  Ind.  Express  Co.  v.  V.  8.  Express 
Go.,  88  Fed.  Eep.  659,  affirmed  by  the  Circuit  Court  of  Appeals, 
93  Fed.  1022.  See  also  Gvlf  C.  &  S.  F.  Ry.  Co.  v.  Miamie 
S.  S.  Co.,  86  Fed.  407,  and  Greer,  Mills  <&  Co.  v.  Stoller,  77 
Fed.  1. 

Decree  affirmed. 

Affirmed. 


CHARLESTON. 

HooG  V.  McGdptin. 
Decided  May  3,  1910. 

1.    Specific  Pekformance— EicAoni/e   of   Stock — Inadequate   Legal 
Remedy. 

Elqulty  will  decree  speclflc  performaoce  ot  a  contract  for  ex- 
change of  shares  of  stock  In  corporations  wfaea  legal  remedy  Is 
not  adequate  because  tbe  stock  sought  is  of  special  add  peculiar 
value,  or  is  not  readily  purchasable  tn  the  market,  6r  has  no 
certain  aecertafnable  value,  or  a  money  judgment  against  the 
party  would  be  worthless  because  of  his  insolvency,  or  other 
circumstance  in  the  case  calling  tor  specific  performance  as  tlie 
only  adequate  relief. 

t.     Saub — Relief  Awarded — Right  to  Lien. 

If  one  is  entitled  to  have  specific  performance  of  a  contract 
for  exchange  of  stock  in  corporations,  and  one  of  the  parties 
transfer  to  an  Innocent  purchaser  the  stock  which  he  is  to 
transfer  In  exchange,  equity  will  give  the  other  party  to  the  con- 
tract a  charge  or  lien  upon  the  purchase  money  yet  in  the 
hands  of  such  purchaser. 

Appeal  from  Circuit  Court,  Mercer  County. 
Bill  by   Gory   Hogg  against   E.   M.   McGuffin   and   others. 
Decree  for  defendants,  and  plaintiif  appeals. 

Reversed  and  Remanded. 

6T  W.  Va. 
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HiAard  <£  Lee  and  A.  W.  Reynolds,  for  appellant. 

3.  A.  Bitz,  Sanders  £  Crockett,  Dillon  <fe  Nuckolls,  and  S.  L. 
Walker,  for  appellees. 

Beanhon,  Judoe: 

A  written  contract  was  made  between  'R.  M.  McOuffin  and 
Gory  Hogg  by  which  McGuffin  agreed  to  sell  to  Hogg  50  sharea 
of  the  stock  of  the  Pike  CoUeries  Company  at  the  par  value  of 
$100  each;  and  the  contract  provided  that  McQuffin  would,  at 
the  expiration  of  two  years  from  the  date  of  contract,  if  Hogg 
should  BO  request,  sell  and  transfer  to  Hogg  50  shares  of  the 
stock  of  the  Harvey  Coal  &  Coke  Company,  in  eschange  for 
the  stock  of  the  Pike  Collieries  Company,  which  latter  stock 
Hogg  agreed  to  transfer  to  McGuffin  in  case  of  such  exchange. 
Hogg  paid  McGuffin  for  the  Pike  Collieries  stock  $5,000  by 
check  to  him.  Certificate  of  stock  was  issued  to  Hogg  by  the 
Pike  CoUieriea  Company.  At  the  date  of  the  contract  McGuffin 
owned  a  large  amount  of  stock  in  the  Pike  Collieries  Company, 
and  he  owned  75  sharea  of  stock  in  the  Harrey  Coal  &  Coke 
Company.  The  written  contract  declared  on  its  face  that  the 
50  shares  of  stock  in  the  Harvey  Coal  &  Coke  Comjiany  sold 
by  McGuffin  to  Hogg  stood  on  the  hooka  of  the  Harvey  Com- 
pany in  the  name  of  McGuffin.  Some  time  after  this  written 
contract  a  written  contract  was  made  between  J.  A.  McGuffin, 
B.  M.  McGuffin,  A.  P.  Gibson,  S.  C.  Wilson  and  Gory  Hogg, 
parties  of  the  first  part,  and  S.  Dixon,  of  the  second  part,  by 
■which  J.  A.  McGuffin,  Gibson  and  Wilson  sold  Dixon  certain 
shares  in  the  Dtmn  Loop  Coal  Company  and  in  the  Prudence 
Coal  Company  and  the  Harvey  Coal  &  Coke  Company;  and 
B.  M.  McGuffin  sold  Dixon  75  shares  in  the  Harvey  Coal  & 
Coke  Company  and  30  shares  in  the  Dunn  Loop  Coal  Com- 
pany and  200  shares  in  the  Prudence  Coal  Company;  and  Gory 
Ho^  sold  Dixon  20  shares  in  the  Prudence  Coal  Company. 
For  the  shares  of  stock  sold  to  Dixon  by  E,  M.  McGuffin  Dixon 
paid  some  cash  and  executed  to  McGuffin  four  notes  payable 
in  the  future  amounting  to  the  sum  of  $89,950,  The  contract 
last  mentioned  provided  that  the  stock  sold  to  Dixon  by  the 
parties  should  be  deposited  with  the  notes  as  collateral  security 
for  the  payment  of  the  notes,  and  in  pursuance  of  that  clause 
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of  the  contract  the  8aid  notes  made  by  Dixoa  and  the  certifi- 
cateB  of  stock  sold  to  him  by  the  selling  parties  were  deposited 
in  the  hands  of  the  Citizens  National  Bank  of  C^mrleeton  with 
the  understanding  or  npon  the  trust  that  the  bank  ahonld  receive 
payment  from  Dixon  of  the  notes  and  when  paid  deliver  to  him 
the  certificates  of  stock.  Afterwards,  within  two  years  from  the 
date  of  the  sale  by  McGufBn  to  Hogg  of  the  Pike  stock,  Hogg 
notified  McGuffin  of  his  desire  to  make  the  exchange  of  stock 
provided  for  by  the  contract,  and  expressed  his  readiness  to 
transfer  to  McGuffin  the  Pike  stock  and  demanded  of  McGuffin 
that  he  transfer  to  Hogg  the  50  shares  of  stock  in  the  Harvey 
Coal  &  Coke  Company.  McGufBn  responded  to  this  request  and 
demand  that  be  had  sold  the  Harvey  stock  to  Dixon,  and  that 
he  could  not  make  the  exchange  on  that  account,  but  offered 
to  repay  Hogg  the  $6,000  which  Hogg  had  paid  him  for  the 
Pike  stock,  with  interest.  Hogg  declined  such  adjustment,  and 
he  brought  this  suit  against  McGufBn  making  him  and  the 
Citizens  National  Bank  of  Charleston  and  W.  M.  Williamson, 
its  cashier,  defendants.  The  relief  asked  by  the  bill  is  that  an 
injunction  be  awarded  restraining  McGufBn  from  collecting  any 
money  on  the  notes  of  Dixon,  held  by  Williamson  and  the 
bank,  calling  them  trustees,  or  from  making  any  transfer  of 
the  notes,  and  that  Williamson  and  the  bank  be  enjoined  from 
disbursing  or  disposing  of  any  money  that  might  be  paid  on 
the  notes,  and  that  the  notes  in  the  hands  of  Williamson  and. 
the  bank  and  the  funds  arising  from  them  be  attached  and 
garnished  in  the  hands  of  such  trustees,  and  applied  as  the 
court  might  decree,  and  that  the  funds  arising  therefrom  be 
held  intact  to  satisfy  any  decree  in  the  case,  and  that  the 
'  contract  between  Hogg  and  McGufBn  be  specifically  enforced, 
in  so  far  as  possible,  and  tliat  if  the  court  should  be  unable  to 
compel  performance  of  t!ie  contract  between  Hogg  and  McGnffin 
by  compelling  a  transfer  of  the  50  shares  of  stock  of  the  Harvey 
Company,  McGuffin  be  required  to  pay  Hogg  the  full  marlcet 
value  of  the  stock,  and  upon  his  failure  to  do  so  tliat  the 
amount  be  paid  out  of  the  .funds  arising  from  the  said  notes 
in  the  hands  of  said  trustees,  and  that  the  status  of  the  parties 
be  preserved  and  complete  determination  of  the  questions  in- 
volved be  made.  I  will  further  state  that  the  plaintiff  sued 
out  a  writ  of  attachment  against  the  estate  of  McGuffin  baaing 
67  w.  va. 
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it  upon  the  allegation  that  McGuSin  had  fraudulently  incurred 
the  liability  for  which  the  suit  was  brought,  Williamson  and 
the  bank  were  designated  as  persons  indebted  to  or  having  in 
their  possession  effects  of  E.  M.  McGuffin,  and  the  attach- 
ment vas  served  on  them  as  gamishees.  The  result  of  the  suit 
was  that  the  attachment  was  quashed  and  the  bill  dismissed 
without  relief.    Gory  Hogg  appeals. 

We  think  that  the  attachment  was  properly  quashed,  aa  the 
facts  show  no  fraudulent  incurrence  of  the  liability.  Surely 
there  was  no  fraud  in  the  contraction  of  the  liability  in  the  sale 
by  McGnffin  to  Hogg  of  the  Pike  stock,  and  the  affidavit  does  not 
flay  so ;  but  was  there  any  fraudulent  incurrence  of  liability  in 
the  sale  by  McGuflin  of  his  stock  in  the  Harvey  Company  to 
Dixon?  If  McGufBn  had  secretly  sold  such  stock,  Hogg  not 
knowing  of  it,  there  would  be  plausibility  in  charging  that  Mc- 
Guffin thereby  fraudulently  incurred  liability  to  Hogg  because 
of  such  secret  sale;  but  the  fact  is,  that  Hogg  well  knew  of 
such  sale,  and  we  can  by  no  means  say  that  the  sale  was  secret 
or  fraudulent.  But  eliminate  the  attachment.  The  question 
then  comes,  Can  Hogg  support  this  suit  in  equity  without  the 
aid  of  that  attachment?  That  attachment  if  good  would  fasten 
or  clinch  the  fund  in  the  bank's  hands  to  answer  the  ultimate 
decree;  but  has  Hogg  other  ground  for  fastening  his  claim  upon 
that  fund  ?  We  have  concluded  that  he  has.  We  cannot  assert 
that  legal  title  to  the  stock  was  in  Hogg,  but  had  heno  right  there- 
in, as  viewed  in  equity.  We  deem  it  firstly  pertinent  to  inquire 
whether  if  McGuffin  had  not  sold  the  Harvey  stock  to  Dixon, 
Hogg  could  enforce  the  transfer  by  McGuffin  to  him  of  the 
said  stock.  As  a  general  rule  we  admit  that  specific  enforce- 
ment of  a  contract  for  the  sale  of  corporate  stock  will  not  be 
made  in  a  court  of  equity;  but  that  is  a  general  rule  and  is 
enhject  to  exceptions.  In  the  first  place,  this  particular  stock 
is  identified.  I  note  just  here  the  fact  that  the  contract  by 
which  McGuffin  sold  Hogg  the  Pike  stock  and  promised  ex- 
change of  it  for  Harvey  stock  recited  on  its  face  that  the  stock 
so  sold  was  stock  "which  now  stands  on  the  books  of  said 
Harvey  Coal  &  Coke  Company  in  the  name  of  the  said  party 
of  the  first  part".  That  clause  makes  the  contract  single  out 
the  stock  from  all  other  stock.  It  identified  it.  We  may  say 
it  separates  it  from  all  other  stock,  and  enables  any  one  to 
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pnt  hiB  finger  upon  it,  because  it  stood  in  the  name  of  Me- 
Oufihi  OD  the  stock  book  of  the  corporation,  separated  from  the 
stock  of  every  other  stockholder  and  the  certificate  had  its 
distinctive  number.  Hogg  had  an  option  to  acquire  it,  and  Mc- 
Guffin  must  keep  the  stock  to  answer  that  option.  In  tha  next 
place  it  is  said  that  equity  -will  not  enforce  snch  transfer  where 
the  remedy  at  law  is  adequate.  Suppose  a  law  suit  by  Ho^ 
against  McGuffin.  In  it  in  order  to  fix  damages  it  wonld 
have  to  be  made  to  appear,  not  only  what  was  the  value  of  the 
Harvey  stock,  but  also  the  value  of  the  Pike  stock,  and  the 
difference  between  them  would  be  the  damages.  But  without 
detaiUng  the  evidence  I  can  assert  that  it  would  be  impossible 
to  fix  the  value  of  the  Pike  stock.  It  was  not  on  the  stock 
market  list.  As  McGuffin  himself  admits  it  had  no  fixed  value. 
Not  a  syllable  of  evidence  gives  any  value  to  it.  The  company 
became  indebted  and  was  thrown  into  the  hands  of  a  receiver 
and  large  debt  judgments  against  it  and  McGuffin  as  its  sure^ 
were  rendered,  and  if  that  stock  had  any  value  whatever  it  would 
be  far  below  par,  practically  worthless,  and  any  value  of  it 
unaseertainable.  Whilst  McGuffin  says  it  would  be  worth  some- 
thing, what  that  something  would  be  he  does  not  pretend  to 
say.  If  worth  anything  at  all  its  worth  is  problematical,  an- 
ascertainable.  True,  if  entirely  worthless,  it  wonld  not  be  de- 
ducted from  the  value  of  the  Harvey  stock;  hut  I  say  that  its 
value  could  not  be  ascertained,  which  bripgs  it  under  the  rule 
spoken  by  many  authorities.  This  would  be  an  impediment  to 
adequate  remedy  at  law. 

Agaiu,  the  Harvey  stock  was  not  upon  the  stock  list,  and  in 
that  respect  had  no  stock  list  value.  It  may  be  said  that  none 
was  for  sale,  none  could  be  purchased.  The  Harvey  stock  was 
very  valuable.  The  company  was  very  little  indebted,  the  cor- 
poration a  growing  concern  and  earning  a  great  deal  of  money, 
and  paying  fine  and  increasing  dividends.  Its  stock  had  a 
peculiar  value,  worth  three  or  four  for  one.  "If  it  appears  that 
corporate  stock  contracted  for  is  desired  for  special  and  legiti- 
mate personal  purpose,  or  that  its  market  valne  cannot  be  fixed 
with  certainty  because  the  stock  is  not  upon  the  market,  it  ia 
manifest  that  a  judgment  in  damages  would  be  inadequate  and 
impracticable,  and  specific  performance  may  be  granted."  23 
Am.  &  Eng.  Eney.  L.  (1  Ed.)  993.  Fairly  Hogg  could  say, 
AT  w.  Va. 

n,. ,.:  ..■VjCIUVIL 


May  1910.]  Hogg  v.  MoGdppik.  461 

had  the  right  to  eay,  that  he  wanted  this  Harvey  stock  because 
of  its  present  and  promising  prospective  value.  That  is  one 
consideration  for  specific  performance. 

Another  consideration  calling  for  specific  performance  is 
that  this  Harvey  stock  was  a  close  corporaiion.  Only  a  few 
stockholders  held  it.  Not  a  case  of  great  corporations  like  the 
great  railroads  or  the  U.  S.  Steel  Corporation,  with  millions 
of  dollars  of  stock  on  the  stock  list  and  purchasable  in  the  open 
market.  This  Harvey  stock  could  not  be  purchased  in  the 
open  market,  and  the  evidence  shows  it  was  not  purchasable. 
What  does  the  law  say  under  this  consideration?  Cook  on  Cor- 
porations, section  338,  says:  "Where  the  value  of  the  stock 
is  not  easily  ascertained  or  the  stock  is  not  to  be  obtained  readily 
elsewhere  specific  performance  will  lie."  We  find  in  36  Am. 
&  Eng.  Ency,  L.  122,  this  statement:  "Specific  performance 
of  a  contract  for  the  purchase  or  sale  of  stock  will  not  be 
decreed  where  the  stock  is  purchasable  on  the  market,  or  has 
money  value  which  may  be  readily  computed."  "Specific  per- 
formance wUl  not  be  decreed  if  the  shares  are  readily  obtain- 
able in  the  market."  6  Pomeroy  Eq.  Rem.,  section  752.  But 
such  is  not  the  case  with  the  Harvey  stock.  Taylor  on  Cor- 
porations, section  790,  says :  "Further,  a  contract  for  the  sale 
of  shares' will  be  specifically  enforced  in  equiiy,  if  it  is  not 
■nnconacionable  or  against  public  policy,  when  from  the  scarcity 
of  the  shares  or  other  reasons  the  purchaser  cannot  go  into  the 
market  and  purchase  similar  ones.  But  if  shares  similar  to 
those  which  are  the  subject  of  the  sale,  are  readily  purchasable 
in  the  market,  equity  will  not,  as  a  general  rule,  specifically 
enforce  the  contract ;  but  will  leave  the  parties  to  their  remedies 
at  law."  In  1  Cook  on  Corporations,  section  338,  we  find  it 
stated  that  if  the  stock  "is  easily  obtained  in  the  market,  and 
there  are  no  particular  reasons  why  the  vendee  should  have  the 
particular  stock  contracted  for,  he  is  left  to  his  action  for 
damages.  But  where  the  value  of  the  stock  is  not  easily  ascer- 
tainable, or  the  stock  is  not  to  be  obtained  readily  elsewhere, 
or  there  is  some  particular  and  reasonable  cause  for  the  vendee's 
requiring  the  stock  contracted  to  be  delivered,  a  court  of  equity 
will  decree  a  specific  performance  and  compel  the  vendor  to 
deliver  the  stock."  This  law  is  well  stated  in  Safford  v.  Barber, 
70  Atl.  R.  371.  I  refer  for  the  same  purpose  to  Northern  C.  R. 
67  w.  Va. 
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Co.  V,  Walworth,  74  Amer.  St.  E.  683.  In  Mantott  y.  Bay, 
49  Amer.  St.  B.  811,  it  ia  held  that  if  the  value  of  the  stock 
'  ie  uncertain  and  not  easil;  ascertainable  specific  performance 
will  be  decreed;  but  the  "true  standing  of  a  corporation  is 
seldom  knovn  outside  of  its  ovn  officere.  A  stranger  would, 
in  most  cases,  find  it  difficult,  if  not  impossible,  to  prove  the 
real  value  of  its  stock,  unless  it  is  one  that  is  rated  for  sale  in 
the  market.  He  has  no  access  to  its  book^;  he  cannot  know  its 
assets  and  liabilities;  and  althpugh  be  is  willing  to  take  the 
stock  for  a  price  he  migfit  be  quite  unable  to  prove  that  it 
was  worth  that  or  any  other  price.  No  one  can  say  that  the 
remedy  of  damages  in  such  a  ease  is  an  adequate  remedy."  I 
cite  the  case  of  Watlcins  T.  Robertson,  105  Va.  269,  holding  as 
follows:  "An  option  under  seal  for  the  sale  of  shares  in  a 
joint  stock  company  is  a  binding  offer  from  which  the  promisor 
cannot  recede  during  the  time  stipulated  for  in  the  option,  and, 
if  accepted  during  that  time,  constitutes  a  contract  the  specific 
performance  of  which  a  court  of  equity  will  compel."  Another 
reason  found  for  specific  performance  as  stated  in  22  Am.  & 
Eng,  Eney.  L.  (1  Ed.)  992,  is  the  insolvency  of  the  defendant, 
citing  AveTy  v.  Ryan,  74  Wis.  591,  and  Claxh  v.  Flint,  a 
Massachusetts  case  found  in  33  Am.  Dec.  733,  holding  that, 
"Bemedy,  by  daipages  against  one  actually  insolvent  is  not 
adequate  legal  remedy  such  as  will  prevent  a  resort  to  equity." 
The  evidence  practically  shows  McGuffin  to  be  insolvent.  He 
is  under  thousands  of  dollars  of  liability  by  judgments  and 
executions  against  him  as  surety  for  the  Pike  Collieries  Com- 
pany. True,  he  gives  evidence  that  he  bad  a  very  considerable 
amount  of  property;  but  the  whole  case  shows  that  his  solvency 
is  very  problematical  and  doubtful.  Now,  is  Hogg  to  be  com- 
pelled to  take  a  mere  personal  judgment  which  would  be  sub- 
ordinate to  these  prior  liens?  Equity  ought  not  to  say  so.  The 
case  ia  different  from  mere  ordinary  personal  property,  such  as 
horses  or  wheat,  or  other  tangible  property,  because  such  prop- 
erty can  be  readily  bought,  and  one  horse  is  as  good  as  another 
in  this  sense.  How  different  with  stock.  Hogg  had  right  to 
the  very  stock  in  this  valuable  Harvey  coal  mine,  a  particularly 
valuable  one.  But  on  this  question  of  specific  performance  of 
contracts  for  the  sale  of  stock  I  need  hardly  have  gone  further 
than  to  cite  our  own  case  of  Btimgardner  v.  Leavitt,  35  W.  Va. 
67  w.  v«. 
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194,  where  it  wae  held  that  there  might  be  specific  perfonnaDce 
in,  the  case  of  stock  in  a  steam  boat  company,  a  case  similar  to 
this.  That  case  asserts  that  there  may  be  specific  performance 
tmder  special  citcumBtanceB. 

If  it  be  necessary  to  show,  as  I  think  it  is,  that  if  McGuffin 
yet  owned  the  stock  Hogg  could  compel  him  to  transfer  it,  I 
think  I  have  shown,  by  ample  authority,  that  he  could  have 
done  so.  I  assert  the  proposition  that  by  the  contract  McGuflSn 
agreed  to  keep  that  stock  ready  to  answer  Hogg's  call  for  it. 
H<^g  was  entitled  to  demand  the  very  stock  itself.  He  had 
an  option  to  buy  it  by  exchange.  When  he  elected  to  make  that 
exchange  and  thns  parchaee  the  stock  the  option  was  converted 
into  an  actual  contract  and  made  Hogg's  right  a  property 
right.  But  McGnfSn  sold  the  stock.  What  then  ?  Hogg  became 
entitled  to  the  money  proceeds.  It  is  a  trust  fund.  Hogg  has 
a  lien  upon  it,  because  we  may  regard  it  as  money  emanating 
from  hie  property.  Hogg  may  follow  that  fund.  If  not,  what 
is  his  remedy?  A  mere  decree  for  money  against  McGuffin 
and  he  insolvent.  But  aside  from  that  consideration  Hogg  has 
right  to  follow  that  fund.  He  has  no  adequate  remedy  at  law ; 
but  he  is  not  driven  to  any  remedy  at  law,  doubtful  or  not, 
because  he  has  a  right  to  go  for  that  fund  independent  of  con- 
siderations of  solvency  or  remedy  at  law.  In  Barrett  y.  Mc- 
Allister, 33  W.  Va.  on  p.  769,  where  a  party  had  an  option 
for  land  and  the  optionor  sold  it  the  Court  declared  the  right 
of  the  optionee  to  follow  the  purchase  money  and  said :  "This 
is  entirely  consistent  with  equity  practice.  On  the  execution 
of  a  contract  of  sale  of  real  estate,  the  vendor  becomes  trustee 
for  vendee,  and,  if  he  sells  subsequently  to  a  third  party,  the 
proceeds' will  be  affected  with  the  trust,  and  the  vendee  is  en- 
titled to  require  that  they  shall  be  paid  over  to  him  in  lieu  of 
the  estate  which  had  been  placed  beyond  his  reach."  This  Court 
gaid  in  Ballard  v.  Ballard,  25  W.  Va.  p.  4?7:  "If,  therefore, 
the  vendor  should  again  sell  the  estate  of  which  he  is  such 
trustee  he  will  be  considered  as  selling  it  for  the  benefit  of  the 
vendee,  and  the  second  vendee  if  he  has  notice,  or  the  conveyance 
to  him  is  without  valuble  consideration  will  hold  the  estate 
subject  to  the  first  contract  and  be  compelled  to  convey  it  to 
the  first  purchaser."  "In  contracts  of  sale  upon  the  purchaser's 
option  the  question  whether  or  not  a  conversion  is  effected  at 
67  w.  v«. 
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all  cannot,  of  course,  be  determined  until  the  purchaser  exer> 
cises  his  option;  but  the  momentwhen  he  does  exercise  it,  t^ie 
conversion  as  between  the  parties  claiming  title  under  the  vendor 
relates  back  to  the  time  of  the  execution  of  the  contract."  3 
Pomeroj  Eq.  section  1163.  The  same  principle  is  stated  in 
Minor  on  Real  Property,  section  474.  Section  1047,  Pomeroy- 
Eq.,  says  as  follows:  "By  the  well  settled  doctrines  of  equity 
a  constructive  trust  arises  whenever  one  party  hae  obtained 
money  which  does  not  equitably  belong  to  him  and  which  he 
cannot  in  good  conscience  retain  or  withhold  from  another  who 
is  beneficially  entitled  to  it;  as  for  example  when  money  has 
been  paid  by  accident,  mistake  of  fact  or  fraud,  or  has  been 
acquired  through  a  breach  of  trust  or  violation  of  fiduciary  duty 
and  the  like.  It  is  true  the  beneficial  owner  can  often  recover 
the  money  due  to  him  by  a  legal  action  upon  implied  assumpsit, 
but  in  many  instances  a  resort  to  the  equitable  jurisdiction  is 
proper  and  even  necessary."  And  the  same  book,  section  1051, 
says:  "As  a  necessary  consequence  of  this  doctrine,  whenever 
property  subject  to  a  trust  is  wrongfully  sold  and  transferred  to 
a  boTia  fide  purchaser  so  that  it  is  freed  from  the  trust,  the 
trust  immediately  attaches  to  the  price  or  proceeds  in  the  hands 
of  the  vendor,  whetiier  such  price  be  a  debt  yet  unpaid  due 
from  the  purchaser  or  a  different  kind  of  property  taken  in 
exchange  or  even  a  sum  of  money  paid  the  vendor,  as  long  a^ 
the  money  can  be  identified  and  reached  in  his  hands  or  under 
his  control."  Thus  I  repeat  that  that  fund  is  a  trust  fund  in 
the  bank  which  Hogg  may  subject  to  his  claim. 

It  is  suggested  that  Hogg  joined  in  the  paper  by  which  Mc- 
Gnffin  and  others  sold  stocks  to  Dixon  and  thus  is  estopped  to 
make  the  claim  sought  to  be  asserted  in  this  suit.  Of  course, 
that  would  estop  Hogg  as  to  Dixon  from  specific  execution  by 
transfer  to  Hogg  of  the  stock,  on  the  principle  of  estoppel  that 
where  a  party  stands  by  when  he  sees  another  buying  property, 
and  does  not  set  up  his  claim  and  give  warning  to  the  purchaser, 
he  is  estopped  from  claiming  to  that  purchaser's  prejudice. 
Por  that  reason  Hogg  cannot  claim  the  Harvey  stock,  as  also  for 
the  reason  that  Dixon  is  an  innocent  purchaser.  But  that  has 
nothing  to  do  with  this  case.  Hogg's  consent  to  the  sale  was  no 
release  of  the  obligation  of  McOu£Bn  to  him,  no  waiver  of  his 
right  under  another  and  different  contract.  He  did  not  sign  the 
67  w.  T«. 
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scratch  of  a  pen  or  utter  a  word  by  which  he  released  the  con- 
tract between  him  and  McGufBn  or  the  obhgation  of  McGuffin 
to  him.  We  cannot  take  away  from  Hogg  his  vested  property 
right  without  aome  action  of  his  plainly  so  operating.  It  does 
not  appear  that  Hogg  knew  at  the  time  ol  the  Bale  to  Dixon  that 
McGufiin  was  selling  all  his  Harvey  stock;  he  might  have 
thought  he  had  yet  enough  left  to  answer  his  demand. 

But  it  occurred  to  me  whether  he  should  not  have  inquired 
whether  McGu£Bn  yet  owned  enough  stock  to  answer  his  right 
to  fifty  shares.  On  further  reflection  I  conclude  that  that  is 
immaterial;  for  if  even  he  knew  that  McGufBn  was  disposing 
of  all  of  his  stock,  still  that  would  not  bar  his  claim,  because  he 
bad  the  right  to  look  to  that  fund  for  payment.  He  did  not 
releaee  his  rights. 

It  is  argued  on  the  point  put  by  Jones  v.  runts,  99  Va.  230, 
and  Pomeroy's  Eq.,  Vol.  6,  section  837,  that  Hogg  knew  when 
he  sued  that  McGnffiu  had  sold  the  stock  to  Dixon,  end  could 
not  have  specific  performance.  We  admit  this  as  a  general 
rule,  but  we  do  not  decree  specific  performance,  and  ask,  Does 
that  principle  repel  Hogg  from  recourse  to  the  fund  coming  from 
his  property? 

It  is  argued  that  the  contract  was  not  really  a  sale  by  Me- 
Ouflin,  but  a  subscription  to  stock,  a  contract  with  tlie  Pike 
Collieries  Company,  and  that  the  contract  was  only  intended  to 
indemnify  Hogg  to  the  extent  of  his  outlay,  a  guaranty  only 
for  the  Pike  stock.  That  would  deny  the  very  word  of  the 
contract  and  the  fact  that  McGuffin  personally  got  the  money 
for  it. 

It  is  argued  that  there  was  no  consideration  for  this  promise 
to  exchange,  and  a  want  of  mutuality  forbidding  the  enforce- 
ment of  the  exchange.  Obviously  this  cannot  be  so  because 
Hogg  paid  McGuffin  the  large  sum  of  $5,000,  constituting  a 
consideration  not  only  for  the  Pike  stock,  but  also  for  that 
<^^venant  of  the  same  contract  providing  that  McGuflin  would 
exchange  Harvey  stock  for  Pike  stock. 

And  we  ask  how  McGufiin  can  complain  of  our  action  when 
it  only  does  that  which  he  promised  to  do  for  large  considera- 
tion. 

These  views  conduct  us  to  the  reversal  of  the  decree  of  the 
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circuit  court  of  Mercer  county,  and  having  done  this,  this  Court 
rendering  such  decree  as  the  circuit  court  ought  to  have  rendered, 
it  is  by  this  Court  adjudged,  ordered  and  decreed  that  B.  M. 
McGuifm  do  pay  to  Gory  Hogg  the  sura  of  $16,620  with  interest 
from  the  25th  day  of  November,  1908,  and  the  costs  of  said 
Hogg  about  hia  suit  in  the  circuit  court  of  Mercer  county  ex- 
pended, and  that  said  Hogg  has  right  to  have  paid  to  him 
said  sum  and  interest  and  costs,  as  also  his  costs  in  this  Court 
expended,  out  of  the  four  promissory  notes  made  by  S.  Dixon 
to  R.  M.  McGuffin,  three  of  them  for  $35,125  each,  and  one  of 
them  for  $14,575,  all  dated  the  30th  day  of  April,  1906,  and 
in  the  record  described,  and  that  the  moneys  called  for  by  those 
notes  constitute  a  trust  fund  for  payment  of  said  sum  and  costs, 
and  that  Gory  Hogg  has  a  Hen  and  charge  upon  said  notes  and 
the  money  called  for  by  them  for  satisfaction  of  the  same,  and 
that  the  Citizens  National  Bank  of  Charleston  may  collect  of 
said  notes  a  sufficient  sum  to  satisfy  said  sum  and  interest  and 
costs,  and  out  of  such  collection  make  payment  of  said  enm, 
interest  and  costs  to  Gory  Hogg,  and  such  payment  as  it  may 
make  out  of  the  collection  of  said  notes  shall  stand  valid  to  the 
credit  of  said  bank  and  to  the  protection  of  said  bank  against 
any  demand  by  E.  M.  McGuffin;  and  further  that  the  said  bank, 
if  it  collect  said  notes,  shall  and  must  pay  out  of  its  collection 
to  Gory  Hogg  the  said  sum,  interest  and  costs.  It  is  further 
adjudged,  ordered  and  decreed  that  E.  M.  McGnfBn  be  enjoined 
and  prohibited  from  collecting  or  transferring  said  notes,  or 
in  any  wise  disposing  of  them,  or  the  money  called  for  by  them, 
unless  and  until  he  discharge  to  Hogg  said  sum,  interest  and 
costs,  or  until  the  same  shall  be  discharged  from  collections 
made  by  said  bank,  and  that  said  notes  and  the  money  called 
for  by  them  remain  intact  in  the  hands  of  said  bank  as  a  trust 
fund  to  answer  this  decree.  It  is  further  adjudged,  ordered  and 
decreed  that  E.  M.  McGuffin  has  right,  on  such  payment,  to  the 
50  shares  of  stock  ia  the  capital  stock  of  the  Pike  Collieries 
Company  owned  bif  Gory  Hogg  represented  by  the  stock  certifi- 
cate issued  by  that  company  to  Hogg  on  file  in  this  case,  and 
that  when  Hogg  shall  have  been  paid  said  money  and  costs, 
R.  M,  McGuffin  may  withdraw  from  the  papers  of  this  cause 
remaining  in  the  circuit  court  of  Mercer  county,  and  bold  as 
his  own,  the  said  stock  certificate.  And  this  cause  is  remanded 
87  w.  v«. 
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to  the  said  circuit  court  for  any  further  order  found  necesBary 
to  enforce  and  execute  this  decree. 

Reversed  and  Remanded. 


CHARLESTON. 

NORVELL   V.    KjNAWHA  &   MlCHIQAN    RAILWAY   CO. 

Decided  May  3,  1910. 

Carbibrs — Injury  to  Passenger  on  Platform — Negligence. 

It  l8  negligence  In  a  possenKer,  under  ordinarj'  circumstances, 
to  Btand  upon  an  open  platform  of  a  rapidly  movlns  railroad 
car.     If  one  voluntarily  and  unnecessarily  takes  such  position 
and  is  injured  in  it  he  cannot  recover  dama^^. 
Same— P(M«en(7W  Ritling  on  Platform — Negligence. 

To  ride  on  a  car  platform  18  not  always  a  negligent  act.  If  the 
train  Is  so  crowded  that  one  cannot  reasonably  enter  a  car,  it  la 
not  negligent  to  ride  on  tbe  platform  when  ttie  carrier  ac- 
quiesces in  the  use  of  such  accommodations  by  collecting  fare 
for  the  same  or  some  other  indicative  act 
Saub — Carriage  of  Pasaengen — Duty  Towards  Paaienger  Rid- 
ing on  Platform. 

The  carrier  owes  to  a  passenger  unvoluntarlly,  necessarily 
and  rightfully  riding  on  tbe  platform  the  high  degree  of  care 
cwnmensurate  with  the  circumstances  and  Its  act  m  undertak- 
1ns  to  carry  him  there. 
Same — Injury  to  Patsenger  on  Platform — Negligence. 

Injury  to  a  passenger  while  ozcueably  riding  on  the  platform 
because  of  the  overcrowding  of  the  train  usually  constitutes  a 
prima  facie  case  of  negligence  on  the  part  of  the  carrier. 
BAio—Carriage  of  Patxengert — Daty  ToicarOs  Pataenger  Rill- 
ing on  Platform. 

The  liability  of  the  carrier  to  one  excusably  riding  on  the 
platform  Is  not  absolute.  If  It  used  reasonable  diligence  to 
provide  cars  for  hfa  eafe  carriage,  and,  with  fair  excuse  for  fail- 
ing to  provide  them,  exercleed  the  Increased  care  demanded  by 
the  passenger's  enforced  position  on  the  platform,  It  is  not  liable 
for  injury  to  him. 

Same — Carnage  of  Passengers — Injury  to  Passenger  on  Plat- 
form—lAaWtty  of  Carrier. 
It  a  railroad  company  negligently  and  unreasonably  fails  to 
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provide  sufficient  cars  bo  tbat  paaaangerB  are  compelled  to  ride 
on  the  platforms  and  then  accepts  passengers  for  carriage  In 
BUch  haEardouB  places,  it  Is  liable  for  damages  to  one  injured 
tberein,  unlees  he  has  contributed  to  the  injury  by  negligence 
on  his  pan. 

7.  Same— Ziio'fciHtv  of  Carrier  for  Coaaaclor'a  Act». 

The  conductor  of  a  train  represents  the  railroad  company  In 
relation  to  the  transportation  of  passengers  on  his  train,  and 
bis  acts  In  receiving  nnd  carrying  paaaengers  on  the  platforms 
when  the  train  is  overcrowded  binds  the  company. 

8.  Trial — Dtrection  of  Verdicf. 

The  court  cannot  properly  direct  a  verdict  in  a  caae  turning 
on  a  conflict  of  evidence  which  makes  tbe  material  facts  so 
doubtful  that  a  verdict  for  either  party  would  be  auatalned. 

9.  Release — Release  Executed  Through  Fraud. 

A  written  release  or  acqnltance  of  a  claim  for  persona]  in- 
jury will  not  sustain  &  plea  of  accord  and  satlBtactlon  In  (be 
premises  If  Ite  execution  was  obtained  by  deception  and  fraud. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  J.  C.  Xonell  againgt  the  KsDaiFha  &  Michigan 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Reversed,  and  New  Trial  Granted. 

Charles  E.  Hogg  and  •^omcrville  &  Soinerville,  for  plaintiff 
in  error. 

BrotvH.  Jacl-son  £  Knight,  for  defendant  in  error. 
Robinson',  Phesidest: 

Xorvell,  the  plaintiff,  riding  on  a  platform  of  a  crowded  train. 
fell  therefrom  and  was  injured.  He  sued  the  railroad  company 
for  damages.  The  company  defended  upon  the  ground  that 
there  was  no  negligence  on  its  part;  that  plaintiffs  injury  was 
caused  by  his  own  negligenc-e;  and  that,  at  any  rate,  full  accord 
and  satisfaction  for  the  injury  had  been  made.  The  case  came 
on  for  trial  and  all  the  evidence  was  adduced  before  the  jury. 
The  defendant  moved  the  court  to  direct  a  verdict  in  its  favor. 
The  motion  was  granted,  verdict  for  the  defendant  was  returned, 
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and  judgment  upon  the  same  was  entered.    The  plaintiff  Ksks  a 
reversal  of  that  judgment. 

Was  the  case  one  for  jury  determination?  It  is  contended 
that  the  evidence  iras  conflicting  and  that  therefore  the  case 
should  have  been  submitted  to  the  jur;.  The  pleadings  made 
the  case  to  involve  two  main  inquiries — ^whether  negligence  on 
the  part  of  defendant  in  the  overcrowding  of  its  care  caused ' 
plaintiff's  injury,  and,  if  so,  whether  accord  and  satisfaction 
therefor  had  been  made.  A  conflict  of  evidence  as  to  each  of 
these  propositions  is  claimed. 

It  is  negligence  in  a  passenger,  under  ordinary  circumstances, 
to  stand  upon  an  open  platform  of  a  rapidly  moving  railroad 
car.  If  one  voluntarily  and  unnecessarily  takes  such  position 
and  is  injured  while  there  he  cannot  recover  damages.  His 
contributory  negligence  bars  recovery.  But  to  ride  in  such  place 
is  not  always  a  negligent  act.  Whether  it  is  negligent  to  ride 
on  the  platform  may  depend  on  circumstances.  If  tlie  train  is 
80  crowded  that  one  cannot  reasonably  enter  a  car,  and  no 
safer  place  on  the  train  is  reasonably  obtainable,  it  is  not  negli- 
gent to  ride  on  the  platform  when  the  circumstances  thus  forces 
thepassenger  to  do  so  and  the  carrier  acquiesces  in  the  use  of  . 
such  accommodations  by  collecting  fare  for  the  same  or  by  some 
other  indicative  act.  What  other  choice  has  a  passenger  hut 
to  ride  on  the  platform  when  the  carrier,  negligently  or  un- 
avoidably, fails  to  provide  safer  accommodations  for  him  F  Must 
he  forego  his  journey  and  the  engagements  dependent  upon  it, 
or  his  return  to  home  at  the  expected  time?  It  is  not  reason- 
able to  say  that  he  is  obliged  to  do  so.  He  may  accept  such 
accommodations  when  they  are  the  best  offered  to  him  and  rely 
upon  the  carrier  to  take  the  greater  care  and  diligence  in 
transporting  him  which  are  commensurate  with  the  increased 
dangers  of  the  situation  in  which  it  has  placed  him  as  a  pas- 
senger. The  carrier's  duty  to  him  in  such  situation  is  to  use 
the  high  degree  of  care  which  its  act  in  undertaking  to  carry 
him  on  the  platform  demands.  If  it  fulfills  that  duty,  and 
is  free  from  negligence  in  other  particulars,  it  may  be  absolved 
from  damages  if  he  is  injured.  Its  liability  for  injury  to  him 
in  the  premises  is  not  absolute.  But  injury  to  him  in  such 
dangerous  situation,  if  h^  is  obliged  to  take  that  place  of 
carriage  for  want  of  a  safer  one,  may  make  a  prima  facie  case 
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of  liaitility.  The  liability  will  not  exist,  however,  when  the 
carrier  shows  that  it  exercised  reasonable  diligence  to  provide 
ears  for  his  safe  carriage,  and,  with  a  fair  excuse  for  failnre 
to  provide  tiiem,  used  the  increased  care  demanded  by  the  lack 
of  a  safer  place  for  his  transportation.  Nor  will  the  liability 
exist  when  it  appears  that  the  passenger,  by  not  conducting 
himself  with  the  care  and  prudence  which  his  position  on  the 
platform  required,  did  that  which  was  the  proximate  cause  of 
hie  injury.  Baldwin  on  American  Bailroad  Law,  309;  Moore 
on  Carriers,  856;  Hutchinson  on  Carriers,  (3d  Ed.)  sections 
1197,  1198;  6  Cyc.  623,  653. 

If  a  railroad  sees  lit  to  earn  a  revenue  by  offering  to  the 
public  hazardous  accommodations  on  the  platform,  why  should 
it  not  assume  liability  for  the  dangers  incident  to  its  own  act 
in  BO  doing?  In  justice  and  reason  it  must  do  so,  unless  it 
shows  that  it  provided  the  best  accommodations  that  it  could 
under  all  the  circumstances  attending  the  running  of  its  train 
and  then  exercised  the  degree  of  care  that  it  owed  to  those 
it  undertQok  to  carry  in  those  accommodations.  This  is  neither 
a  strict  nor  an  iinjuBt  rule.  If  the  carrier  is  taken  unawares 
.  by  unusual  and  unexpected  demand  for  passage  and  has  not 
safe  accomraodntiona  to  offer,  it  may  justly  and  without  liabil- 
ity decline  to  take  on  board  more  than  the  room  within  its  cars 
will  admit.  The  conductor  in  charge  of  the  train  may  refuse 
to  receive  passengers  that  by  reason  of  unavoidable  circum- 
stances cannot  be  given  safe  places  of  carriage.  To  do  this 
is  surely  within  the  line  of  his  authority.  He  is  in  charge  of 
the  train  and  must  neceesarily  represent  the  carrier  in  the 
transportation  of  passengers  thereon.  On  the  other  hand,  when 
he  permits  passengers  to  ride  on  the  platform  because  there  is 
no  room  for  them  inside,  and  rec<^iiizeB  them  ae  passengers 
and  not  trespassers  by  accepting  faxes  for  such  carriage,  or  by 
doing  some  other  ^t  indicative  of  the  fact,  he  also  indeed  repre- 
sents the  company.  It  is  within  the  line  of  his  duty  and  author- 
ity, and  he  binds  the  company  by  the  act.  Baldwin  on  American 
Bailroad  Law,  311,  What  weight  can  be  given  the  notice  which 
is  usually  posted  on  the  cars  that  "psBsengers  are  not  allowed 
to  stand  on  the  platform"  if  in  fact  passengers  are  allowed  to 
stand  there  for  the  convenience  of  the  company  ?  Surely  none. 
The  company  waives  this  notice  and  the  rule  which  it  recites 
87  w.  v«. 
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when,  for  its  own  coovemence  and  gain,  it  receives  passengers 


as  such  on  the  platform — oses  the  platform  to  earn  a  i 
It  is  nonsensical  to  give  force  to  such  rule  when  the  company 
does  not  enforce  the  same,  but  violates  the  rule  for  its  own  pur- 
poses. Of  course  the  question  whether  in  a  pairticular  ease  the 
rule  IB  violated  for  the  convenience  or  gain  of  the  carrier  is 
always  an  important  question  to  be  considered  and  determined. 

A  railroad  company  knows  .the  usual  amount  of  travel  on 
any  one  of  its  trains.  The  sale  of  tickets  and  the  reports  by 
the  conductor  or  train  auditor  give  it  accurate  haaiB  of  informa- 
tion upon  which  it  can  furnish  cars  to  meet  all  usual  demands 
for  passage.  And  when  it  is  advised  of  an  occasion  that  will 
make  demand  upon  any  of  its  trains  for  more  than  t^e  usual 
accommodationE,  it  owes  a  duty  to  the  public  to  take  reasonable 
precaution  to  furnish  the  same.  Partieulatly  is  this  so  when 
excursion  occasiozis  are  advertised  by  the  railroad  company  and 
excursion  tickets  sold.  If  it  is  made  to  appear  that  an  over- 
crowding of  cars  was  bo  great  that  passengers  were  compelled 
to  ride  on  the  platforms,  that  the  lack  of  sufficient  room  was 
due  to  the  negligence  of  the  company  itself,  that  the  passengers 
were  accepted  for  carriage  on  the  platforms,  and  that  such 
conditions  and  acts  caused  injury  to  a  passenger,  why  should 
not  the  company  be  liable  in  the  premises  ?  Bailroad  companies 
seek  and  demand  much  from  the  public.  They  are  entitled  to 
the  goodwill  and  fair  consideration  which  the  people  through 
right  views  and  just  laws  should  always  give  them.  They  are 
the  great  commercial  arteries  which  indeed  feed  our  prosperity 
and  give  life  and  vitality  to  our  riches  and  comfort.  But  they 
owe  a  reciprocal  relation  to  the  public.  They  are  in  duty  bound 
to  render  good  and  reasonable  service  and  at  all  times  to  refrain 
from  neglect,  carelessness  and  imposition  in  their  operations. 
They  peculiarly  owe  a  duty  to  provide  safe  and  sanitary  accom- 
modations for  passengers — to  refrain  from  imposing  conditions 
that  cause  the  inconvenient  and  dangerous  overcrowding  of 
trains  and  the  unhealthy  and  barbarous  use  of  filthy  stations. 

Since  it  depends  upon  the  circumstances  of  each  particular 
case  whether  the  act  of  a  passenger  in  using  the  platform  as  a 
place  of  carriage  is  negligence  on  his  part,  the  question  is  usually 
one  for  jury  determination.  6  Cyc.  6S4.  It  is  always  a  ques- 
tion for  the  jury,  and  is  not  determinable  by  the  court  as  a 
67  w.  Va. 
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matter  of  law,  when  circumstancee  reasonably  excoaiDg  the 
passeDger  for  riding  there  are  not  admittedly  shown.  If  the 
alleged  necessity  for  riding  on  the  platform  ia  baaed  on  an 
overcrowding  of  the  train  aod  evidence  supporting  the  fact  of 
overcrowding  ia  introduced  which  is  met  with  other  evidence 
tending  to  disprove  the  fact,  a  conflict  is  presented  which  it  is 
the  province  of  the  jury  to  settle.  Again,  if  there  are  con- 
flicting facts  and  circnmstances  in  relation  to  the  excuse  of 
the  carrier  for  its  alleged  failure  to  provide  ample  places  of 
safe  carriage,  or  in  relation  to  the  degree  of  care  which  it  used 
for  the  transportation  of  one  necessarily  on  the  platform,  the 
jury  should  pass  upon  them.  It  is  the  province  of  the  jury 
to  pass  upon  conflicting  oral  testimony  of  witnesses  which  is 
given  in  their  presence,  and  that  province  should  not  be  invaded. 
But  when  the  evidence,  though  orally  given  in  the  presence  of 
the  jury,  and  though  conflicting  as  a  whole,  embraces  uncon- 
tradicted facts  or  circumstances  which  cause  the  case  admittedly 
to  turn  in  favor  of  one  of  the  parties  so  that  a  verdict  against 
him  'would  be  set  aside,  the  court  may  properly  direct  a  verdict 
in  his  favor.  The  court  cannot  properly  direct  a  verdict,  how- 
ever, in  a  case  turning  on  a  conflict  of  evidence  which  make* 
the  material  facts  so  doubtful  that  a  verdict  in  favor  of  either 
party  would  bo  euBtained.  Ketterman  v.  Eailroad  Co.,  48 
W.  Va.  606:  While  v.  Brewing  Co.,  51  W.  Va.  259;  Coalmer  v. 
Barren,  61  W.  Va.  237;  and  other  cases. 

Now,  in  the  case  before  us,  the  first  pertinent  inquirv'  in 
relation  to  the  alleged  negligence  of  the  railroad  company  is 
whether  a  safe  place  of  carriage  was  provided  for  plaintiH. 
Was  piaintifl",  as  he  claims,  compelled  by  insufficient  passenger 
acconiniodations  to  ride  on  the  platform?  Or,  did  he  volun- 
tarily and  unnecessarily  ride  there  so  that  his  own  act  in  thug 
doing  was  the  proximate  cause  of  his  injury?  Then,  if  the 
overcrowding  was  so  great  that  plaintifl  was  excusable  for  taking 
passage  on  the  platform,  was  that  overcrowding  the  fault  of  the 
railroad  company  in  failing  to  provide  ample  accommodations? 
Or,  was  the  overcrowding  so  unexpected  and  unusual  that  pro- 
vision reasonably  could  not  be  made  to  prevent  it?  Did  the 
company  accept  and  receive  plaintiff  as  a  passenger  on  the  plat- 
foim  of  its  train  for  lack  of  space  in  the  cars?  If  so,  and  if  it 
was  excusable  -therein,  did  it  then  exercise  the  degree  of  care 
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that  was  due  to  plaiatifT  in  tite  hazardous  poeition  in  which  he 
wae  permitted  to  ride?  Readily  is  it  to  be  seen  that  a  charge  of 
negligence  inTolving  so  many  questions  of  fact  must  make,  in 
practically  every  instance,  a  case  for  the  jury.  The  determina- 
tion of  any  of  these  questions  would  usually  and  naturally  turn 
upon  a  mass  of  conflicting  facts  and  circumstances.  So  it  is 
in  this  case.  A  substantial  conSict  of  testimony  is  involved. 
So  decisive  facts  are  so  admittedly  shown  aa  to  make  the  general 
issue  detenninable  as  one  of  law,  Many  facts  and  circumstances 
tend  to  prove  that  plaintifF  made  a  reasonable  effort  to  enter 
the  cars,  that  he  was  prevented  by  the  overcrowding  from  doing 
so,  and  that  he  was  thus  compelled  to  ride  on  the  platform. 
Other  facts  and  circumstances  tend  to  prove  that  there  was 
ample  room  in  the  cars  and  that  he  took  passage  on  the  platform 
from  choice.  If  this  primary  issue  should  be  determined  in 
favor  of  plaintiff,  then  conflicting  facts  and  circumstances  appear 
which  must  be  settled  in  order  to  determine  whether  the  com- 
pany was  negligent  by  an  inescusable  failure  to  provide  ample 
cars;  and,  if  not  so  negligent,  whether  it  then  failed  to  take 
the  degree  of  care  that  it  owed  plaintifE  because  of  the  unsafe 
position  in  which  he  was  obliged,  through  unforeseen  and  un- 
avoidable circumstances,  to  ride.  It  is  not  our  purpose  to 
multiply  words  by  a  recital  of  the  particular  facts  pertaining  to 
this  case.  It  suffices  to  say  that  witnesses  as  to  controlling 
facts  and  circumstwices  on  the  proposition  of  negligence  are 
in  direct  contradiction. 

To  support  its  plea  of  accord  and  satisfaction  the  defendant 
railroad  company  introduced  a  receipt  for  seventy-five  dollars, 
signed  by  the  plaintiff,  which  recites  in  substance  that  the  sum 
is  paid  by  the  company  and  accepted  by  plaintifE  in  full  pay- 
ment of  any  liability  for  his  injury.  Plaintiff  admitted  that  the 
signature  thereto  is  his  own.  He,  however,  introduced  evidence 
tending  to  prove  that  he  was  deceptively  induced  to  sign  the 
receipt  by  representatives  of  the  company  at  a  time  when  he  was 
in  the  hospital  suffering  from  the  injury,  lying  on  his  back, 
with  his  senses  deadened  by  pain  and  narcotic  medicines;  that 
he  was  made  to  understand  and  believe  that  the  company  was 
gratuitously  giving  him  the  amount  for  the  purpose  of  paying 
the  hospital  charges  and  for  none  other ;  that  the  paper  which 
he  was  asked  to  sign  was  falsely  represented  to  him  as  a  check 
67  w.  Vb. 
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for  that  purpose ;  and  that  the  paper  was  bo  folded  when  pre- 
sented to  his  reclining  position  for  signature  that  he  was  de- 
ceived, excusably  on  hie  part,  as  to  its  real  character  and  purport. 
The  evidence  of  his  witnesses  in  this  behalf  is  flatly  contra- 
dicted by  the  company's  physician,  in  whose  hospital  he  was, 
and  who  was  present  at  the  time  the  receipt  was  obtained. 
Thus  we  have  a  conflict  of  testimony  in  this  branch  of  the  case 
also.  If  the  paper  was  obtained  by  deception  and  fraud  it . 
cannot  sustain  the  plea  of  accord  and  satisfaction.  If  the 
receijit  was  fraudulently  obtained  it  is  no  bar  to  this  action, 
24  Amer.  &  Eng.  Enc.  of  Law,  308,  309.  While  it  is  admitted 
that  plaintiff  did  not  read  the  paper  before  signing  it,  yet  there 
is  evidence  tending  to  prove  that  he  used  as  much  prudence 
and  eireuraepeetion  as  a  man  ordinarily  would  under  the  cir- 
cumstances stated  as  existing  at  the  time.  Wlfether  he  did 
exercise  such  prudence  and  circumspection,  whether  he  was  in- 
capacitated 60  that  he  was  thrown  off  his  guard,  were  questiona 
to  be  determined  by  the  jury.  The  disputed  questions  of  fact 
relating  to  the  validity  and  binding  force  of  the  terms  of  the 
paper  claimed  to  be  a  release  should  have  been  submitted  to 
the  jury  under  proper  instructions  by  the  court  as  to  the  law 
in  the  premises. 

The  case  was  improperly  taken  from  the  consideration  of  the 
jury.  It  involved  in  its  material  points  such  disputed  ques- 
tions of  fact  that  a  case  was  not  presented  for  the  court's  acticm 
in  directing  a  verdict.  Jury  trial  in  cases  to  which  it  rightly 
belongs  is  sacredly  guaranteed  to  all. '  This  fundamental  right 
must  not  be  curtailed.  The  judgment  will  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  granted. 

Reversed  and  New  Trial  Qranted. 
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CHARLESTON. 

Kennedy  v.  Meechants  &  Minehs  Bank  et  al. 
Decided  May  3,  1910. 

1.  Appral  akp  Ebboii — Revieio — Questiojia  for  Jury. 

In  trial  of  right  to  property  levied  on,  conflicting  facts  and 
circiimatances  in  relation  to  fraud  vitiating  claimant's  title  as 
'  against  creditors  are  properly  determinable  by  the  Jury  and 
their  verdict  upon  such  tacts  and  circumstances  will  not  be 
dfsturbed. 

2.  Corporations — Sale  of  Corporation  Property. 

When  all  the  stoclcholdera  of  a  corporation  Informally  but 
plainly  authorize  a  sate  of  all  the  corporate  property,  a  transfer 
thereof  on  behalf  of  the  corporation  In  pursuance  of  the  au- 
thority BO  given  Is  the  corporate  act  and  paBsee  title. 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Bettie  Kennedy  againat  the  Merchants'  &  Miners' 
Bank  and  others.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

Affirmed. 

Hiibard  <fe  Lee  and  Payne  <£  Hamilton,  for  plaintiffs  in  error. 

Osenton  £  McPeak  and  Charles  E.  Hogg,  for  defendant  in 
error, 

Robinson,  President: 

Executions  were  levied  on  personal  property  as  belonging  to 
the  Allegheny  Bottling  Company,  a  corporation.     These  writs 

^.;were  issued  on  judgments  against  that  company,  G.  L.  Hooper 
was  its  president  and  general  manager.    While  suits  were  pend- 

■  ing  in  which  the  judgments  were  obtained  he,  acting  ostensibly 
for  the  corporation,  sold  and  transferred  to  his  sister-in-law, 
Bettie  Kennedy,  all  the  property  that  it  owned.  When  the 
officer  took  charge  of  the  property  under  the  levies  she  sought 
to  establish  her  ownership  thereto  by  petition  pursuant  to  the 
statute.  The  justice  found  that  she  was  not  the  owner;  but  on 
appeal  a  trial  by  jury  in  the  circuit  court  resulted  in  verdict 
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and  judgment  for  her.  The  execution  creditors  have  obtained 
the  irrit  of  error  we  must  now  consider. 

It  was  perBonal  property  only  that  the  corpora'tioD  owned  and 
Hooper  sold.  He  executed  and  delivered  to  his  aieter-in-law 
a  written  bill  of  sale  for  it.  That  writing  is  made  by  him  as 
president  and  general  manager  of  the  corporation.  It  plainly 
purports  to  have  been  made  on  behalf  of  the  corporation  by  its 
authority  duty  given.  The  consideration  for  the  sale  was  the 
Eurrender  of  two  notes  made  by  Hooper  to  his  sister-in-law, 
for  borrowed  money.  These  parties  assert  that  the  corporation 
in  fact  assumed  the  repayment  of  this  money,  and  that  the 
corporation  actually  did  repay  it  by  the  transfer  of  the  prop- 
erty in  satisfaction  of  the  debt.  After  the  sale  was  consum- 
mated, Hooper  was  employed  by  the  new  owner  and  took  chai^ 
of  the  property  for  her. 

The  ownership  of  the  claimant  is  attacked  upon  two  grounds. 
It  is  submitted  that  the  sale  was  a  fraudulent  and  invalid  one 
as  far  as  creditors  were  concerned — that  the  transfer  was  made 
for  the  manifest  purpose  of  defeating  creditors.  Then,  it  is 
insisted  that  the  sale  of  the  property  was  not  by  corporate  action 
and  that  therefore  the  whole  transaction  was  ineffectual  to  pass 
title  to  the  corporate  property. 

The  question  of  fraud  is  foreclosed  by  the  determination  of 
the  ]ur}'.  It  was  properly  submitted  to  them  and  plainly  called 
to  their  attention  by  an  instruction.  They  saw  the  witneaaes 
and  judged  of  their  credibility.  There  is  nothing  in  the  evi- 
dence so  admittedly  contrary  to  their  finding  as  to  call  for  a 
disturbance  of  that  finding.  But  there  is  evidence  sufficient  to 
uphold  the  verdict  in  this  particular.  The  purchaser  testified 
that  she  had  no  knowledge  whatever  of  the  claims  of  creditors 
other  than  herself,  that  she  bought  the  property  in  good  faith, 
and  that  she  paid  a  valid  consideration  therefor.  In  all  this 
she  is  not  directly  contradicted.  Other  facts  and  circumstances 
in  the  case  tended  to  overthrow  her  claims  in  these  particulars, 
but  the  jury  evidently  found  that  these  facts  and  circumstances 
did  not  overthrow  her  direct  evidence.  It  was  peculiarly  their 
province  so  to  find  if  they  believed  the  evidence  warranted  the 
conclusion. 

It  is  true  that  the  sale  was  not  made  by  formal  corporate 
action.     The  corporation  appears  to  have  had  practically  no 
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existence  but  in  name.  Though  it  was  duly  chartered  there  was 
no  formal  and  regular  corporate  organization.  The  stock  be- 
longed wholly  to  two  persona,  it  is  proved.  Hooper  owned  two- 
thirds  of  it,  and  another  party.  Blizzard,  owned  the  other  third. 
The  wives  of  these  two  and  a  brother  of  Hooper  were  originally 
merelj'  nominal  stockholders,  for  the  purposes  of  incorporation. 
The  corporation  simply  succeeded  a  partnership  composed  of 
Hooper  and  Blizzard,  which  had  been  carrying  on  the  identical 
business  under  the  same  name  that  the  corporation  assumed. 
No  more  in  fact  was  done  than  to  make  the  name  a  corporate 
one  instead  of  a  partnership  one.  Hooper  continued  as  in  the 
partnership  to  exercise  the  power  to  do  everything  about  the 
business  which  he  saw  fit  without  regard  to  formal  corporate 
action.  He  was  indeed  the  mind  of  the  corporation.  He  was 
the  majority  stockholder,  the  sole  director,  and  the  only  officer. 

Was  the  sale  by  corporate  action?  The  contract  evidencing 
it  is  executed  ostensibly  by  the  corporation.  The  officer  who 
executed  the  contract  professedly  in  its  behalf  was  the  ap- 
propriate one  to  execute  such  a  contract  in  behalf  of  the  cor-' 
poration.  The  law,  under  these  circumstances,  presumes  a 
precedent  authorization  regularly  and  rightfully  made,  if  the 
corporation  itself  had  the  power  to  make  such  contract.  10 
Cyc.  1003.  Certainly  a  corporation  legally  may  make  a  sale 
of  ite  property,  such  as  is  evidenced  by  this  writing.  So  the 
written  contract  or  bill  of  sale  is  clearly  prima  facte  evidence  of 
the  corporate  act  which  it  evidences.  But  it  is  shown  pretty 
clearly  that  no  meeting  of  the  stockholders  was  formally  held 
at  which  the  execution  of  this  writing  could  have  been  author-  [ 
ized.  Thus  its  regularity  and  efficiency  is  attacked.  For,  under 
our  law  action  by  the  stockholders  is  essential  to  the  authoriza- 
tion of  a  sale  of  the  property  and  assets  of  a  corporation. 

It  was  proved  before  the  jury  that  Hooper  and  Blizzard 
owned  all  the  stock  of  the  corporation  and  that  they  both  as- 
sented that  the  sale  should  be  made.  As  to  these  facts  parol 
evidence  was  admissible.  Handle^  v.  Stutz,  139  U.  S.  417.  The 
corporation  did  not  necessarily  cease  to  exist  because  the  number 
of  stockholders  became  reduced  to  a  number  less  than  five. 
Code  1906,  chapter  53,  section  17.  It  had  not  been  dissolved. 
Then,  was  the  joint  assent  and  authorization  of  all  the  atock- 
holders,  obtained  other  than  at  a  meeting  regularly  called  as 
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provided  by  law,  a  Bufficient  authority  for  the  sale  and  tite 
execution  of  the  writing  in  that  behalf?  We  are  of  the  opinion 
that  it  was. 

Our  statute  ezpreeely  empowers  the  stockholders  of  a  cor- 
poration to  authorize  a  sale  of  ite  property.  In  this  case  the 
corporate  property  was  sold  by  the  authority  of  the  stockholders. 
The  irregularity  of  the  corporate  organization — ^the  failure  to 
maintain  a  board  of  directors  or  whatever  it  may  be — does  not 
annihilate  this  power,  if  the  corporation  actually  exists.  If 
there  are  stockhplderB  they  may  authorize  a  sale,  provided  they 
do  BO  by  an  observance  of  the  true  purposes  of  the  statute. 
The  language  of  that  statute  is:  "On  the  afOrmative  vote,  in 
person  or  by  proxy,  of  the  holders  of  at  least  sixty  per  centum 
of  the  outstanding  stock  of  the  corporation,  such  corporation 
may  sell,  transfer  or  assign  in  good  faith,  all  of  ite  property 
and  assets;  but  a  smaller  majority  shall  not. have  the  right  to 
make  such  a  sale,  transfer  or  assignment.  But  no  sale,  transfer 
or  assignment  of  property  and  assets  of  such  corporation  shall 
be  made,  except  at  a  general  or  special  meeting  of  the  stock- 
holders, called  in  the  manner  provided  by  law."  Code  1906, 
chapter  54,  section  83.  Does  this  law  demand  that  in  all 
cases  there  shall  be  a  formal  meeting,  called  in  the  manner 
therein  stated?  If  such  meeting  is  called  in  the  manner  pro- 
vided, the  sale  may  be  authorized  by  a  vote  of  the  holders  of 
at  least  sixty  per  cent,  of  the  stock;  but  is  such  formally  called 
meeting  essential  to  the  sale  when  all  the  stockholders  clearly 
assent  that  it  be  made  by  the  corporation  and  in  truth  authorize 
it?  May  not  all  the  stockholders  voluntarily  assemble,  express 
their  assent  to  a  sale,  and  direct  that  some  officer  or  agent 
execute  the  same  on  behalf  of  the  corporation?  This  statute 
is  to  be  construed  in  the  light  of  its  evident  purpose.  It  directs 
a  meeting,  called  in  the  manner  provided  by  law,  so  that 
each  and  every  stockholder  may  have  the  opportunity  to  express 
his  views  and  cast  his  vote  upon  the  question  of  a  proposed 
sale,  and  so  that  it  may  thus  be  ascertained  fairly  that  the 
holders  of  at  least  sixty  per  cent,  of  the  stock  do  in  fact  author- 
ize a  sale.  Its  object  is  the  protection  of  the  minority  stock- 
holder. It  exists  for  his  protection.  By  it  he  is  given  the 
opportunity  to  be  heard  by  argument  and  vote,  l^e  formal 
call  of  a  meeting  is  directed  in  order  that  each  and  every  stock- 
6T  w.  v>. 
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holder  shall  have  a  say.  Only  for  that  purpose  does  the  statute 
require  a  formally  called  meeting.  But  when  all  the  stock- 
holders infonnallj  but  plainly  authorize  a  sale  of  all  the  cor- 
porate property  on  its  behalf,  as  we  must  assume  the  jury 
found  was  true  in  this  case,  then  the  very  object  of  the  statute 
does  not  demand  its  technical  application.  In  the  case  before 
us,  all  the  stockholders  had  an  opportunity  to  be  heard  on  the 
question  of  a  sale  and  all  of  them  assented  to  it,  we  may  say 
from  the  verdict.  That  is  even  more  than  the  statute  demands. 
It  does  demand  the  opportuni^  for  all  to  be  heard,  but  not  the 
assent  of  all.  If  the  statute  had  been  technically  followed,  the 
same  result  would  hare  been  reached.  Its  spirit  has  not  been 
violated.  The  statute  undoubtedly  saya  that  the  stockholders 
may  authorize  a  sale.  When  they  all  do  so  in  a  manner  not 
formally  in  accord  with  the  directions  of  the  statute  but  just 
as  clearly  and  as  fairly  as  it  requires,  why  should  not  the  act 
be  sustained  as  a  valid  one  by  the  corporation? 

We  have  heretofore  held  that  a  stockholder  who  owns  more 
than  sixty  per  cent,  of  the  stock  of  a  corporation  cannot,  in 
justice  to  public  policy,  bindingly  contract  to  sell  all  the  cor- 
porate property  before  a  meeting  and  vote  as  required  by  law. 
Bias  V.  Atkinson,  64  W,  Va,  486,  But  even  by  the  qualifica- 
tions  expressed  in  that  decision  it  appears  that  such  contract 
may  he  made  if  the  contracting  stockholder  is  acting  for  all 
the  other  stockholders  and  by  their  consent. 

Let  it  be  distinctly  observed  that  we  do  not  hold  that  stock- 
holders have  such  title  to  the  corporate  property  that  they 
may  pass  it  by  a  sale  to  which  all  of  them  assent.  They  do  not 
own  the  property.  The  title  is  in  the  corporation.  But  we  do 
hold  that  assent  by  all  the  stockholders,  clearly  and  fairly 
expressed,  may  constitute  corporate  action  for  the  sale  of  all 
the  corporate  property  and  assets  and  may  authorize  the  cor- 
porate title  to  be  passed.  7  Thompson  on  Corporations,  sections 
8403,  8403 ;  Clark  on  Corporations,  9 ;  Ounningham  v.  German 
Jns.  Co.,  101  Fed.  977. 

If  the  sale  in  question  was  one  in  good  faith  and  one  which 
every  stockholder  authorized  after  an  opportunity  to  be  heard, 
it  was  legally  made  by  the  corporation  itself.  And  if  there  was 
evidence  upon  which  the  jury  could  find  these  conditional  facts 
to  be  true,  the  verdict  in  this  particular  was  also  justified. 
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Clearly  there  was  before  the  jury  sufficient  evidence  upon  which 
to  base  a  finding  of  these  facta.  The  facts  which  we  mnst 
aeeunte  that  the  jury  found,  and  the  law  applicable  thereto, 
characterize  the  sale  as  an  honest  and  valid  one  between  the 
corporation  and  the  purchaser.  Though  its  effect  may  hare  been 
to  prefer  a  creditor  of  the  corporation,  under  the  finding  of 
facts  by  the  jury  it  is  nevertheless  valid  as  between  the  parties 
to  pass  title  to  the  property.  How  far  it  may  have  been  affected 
by  suit  in  equity  under  the  statute  relating  to  preferences  we 
cannot  here  properly  inquire. 

No  error  for  which  the  judgment  should  be  reversed  ia  per- 
ceived.   An  affirmance,  therefore,  will  be  ordered. 

Affirmed. 


CHARLESTON. 

MiTCUELL  V.  TJ.  S.  Coal  &  Coke  Co. 
Decided  May  10,  I9I0. 

Master  akd  Servant— /ttiwry  to  Bervant — Safe  Appliantxt. 

It  la  the  duty  of  the  master  to  furnish  reoBonably  safe  Appli- 
ances In  and  about  the  working  place  of  his  servanU.    This  duty 
is  Don-asslgnable. 
SiMB — Injuriei  to  Bervant — Dangerous  AppUimcet. 

An  electric  wire  uaed  on  a  motor  car  to  carry  the  electric 
current  from  the  overhead  trolley  wire  to  the  machinery  of  the 
motor  car,  on  which  the  iosulatfon  is  allowed  to  become  bo 
broken,  or  defective,  ab  to  permit  the  naked  wire  to  come  la 
contact,  either  with  the  metal  top  of  the  circuit  breaker,  or 
with  the  body  of  a  servant  whose  duties  are  such  as  to  require 
him  to  work  on.  and  about,  such  motor  car,  is  not  a  reason- 
ably safe  appliance. 
B\iiE—Injitnet  to  Bervant— Defective  Appliance*. 

The  master  is  liable  tf  a  servant  who  has  no  knowledge  of 
such  defective  appliance  Is  Injured,  or  killed,  thereby. 
New  TaiAL — Bv/Hciency  of  Evidence. 

When  the  plaintilTa  evidence  is  such  that  the  court  diouid 
not  sustain  defendant's  motion  to  exclude  it,  itia  error  to  set 
aside  a  verdict  found  for  plaintiff. 
«T  W.  V». 


.DKjiizccDvGoOgle 


May  1910.]        Mitchell  v.  Coal  &  Cokb  Co.  481 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  6.  C.  Mitchell,  adminiBtrator,  againet  the  United 
States  Coal  &  Coke  Company.  Verdict  for  plaintiff.  From  an 
order  setting  it  aside,  he  brings  error. 

Reversed,  and  Judgment  for  Plaintiff, 

Cook  (£  Howard,  for  plaintifE  in  error. 

Anderson,  Sirother  &  Hughet,  for  defendant  in  error. 

Williams,  Jcdgb  : 

Writ  of  error  to  an  order  of  the  circuit  court  of  McDowell 
county  setting  aside  a  verdict  rendered  in  favor  of  plaintiff. 

Lawrence  Mitchell,  a  boy  seventeen  years  of  age,  was  employed 
as  brakeman  and  trapper  in  defendant's  coal  mine  in  McDowell 
county.  Hie  duties  were  to  brake  the  cars  which  were  hauled  in 
and  out  of  the  mine  to  the  tipple  by  means  of  an  electeic  motor, 
and  to  open  and  close  the  trap  doors  across  the  entry.  When  the 
care  were  going  up  grade  and  it  was  not  necessary  to  apply  the 
brakes,  his  duty  required  him  to  ride  on  the  motor  in  order  to  be 
in  position  to  open  the  doors  to  permit  the  passage  of  the  motor 
and  cars.  He  was  riding  on  the  hind  end  of  the  motor  by  the 
side  of  the  motonnan  on  the  6th  of  May,  1907,  when  he  received 
a  severe  electric  shock  which  caused  him  to  fall  backward  off  the 
motor,  and  to  be  crushed  to  death  by  the  passing  cars.  His  ad- 
ministrator brought  an  action  against  defendant  for  damages  for 
negligently  causing  the  death,  and  on  the  3d  of  March,  1908, 
recovered  a  verdict  for  $1,200.  The  court  set  it  aside  and 
granted  the  defendant  a  new  trial,  by  order  made  October  1, 
1908..  To  this  order  a  writ  of  error  was  awarded  by  this  Court. 
Plaintiff  insists  that  the  court  erred.  This  depends  upon 
whether  or  not  there  is  sufficient  evidence  to  prove  the  negli- 
gence of  defendant,  as  the  proximate  cause  of  tlie  death.  De- 
fendant offered  no  evidence,  and  relies  wholly  upon  the  alleged 
failure  of  plaintiff's  evidence  to  establish  negligence,  Ed  Wolfe, 
the  motorman,  is  the  only  eye  witness  to  the  fatal  accident  who 
testified  at  the  trial.  Mr,  C.  Reedy,  the  mine  foreman,  was 
sitting  on  the  front  end  of  the  motor  at  the  time  the  accident 
happened,  but  his  testimony  was  not  taken. 

The  proof  shows  that  the  electric  current  used  to  operate  the 
67  w.  v«. 
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motor  was  conducted  to  the  machinery  of  the  motor  car  by 
means  of  an  insulated  wire  on  the  trolley  pole,  which  connected 
with  the  trolley  wire  over  head.  Wolfe  says  the  rubber  insula- 
tion on  this  wire  was  broken  on  the  top  side,  and  also  that  the 
rubber  insulator  that  went  over  the  circuit  breaker  was  burnt 
from  the  circuit  breaker;  that  at  a  point  near  where  the  wire 
enters  the  circuit  breaker  on  the  motor  it  was  not  insulated; 
and  that  two  days  before  the  accident  occurred  he  called  the 
attention  of  Mr.  Sharp,  the  defendant's  electrician,  to  this 
defective  insulation.  Mr.  Sharp  was  dead  at  the  time  of  the 
trial.  It,  therefore,  does  not  appear  whether  he  considered 
the  insulation  to  be  safe,  or  not.  Plaintiff's  theory  is  that  this 
defective  insulation  permitted  the  naked  wire  to  corae  in  con- 
tact with  the  metal,  and  thus  to  charge  the  whole  motor  car 
BO  as  to  shock  deceased  and  cause  him  to  fall  off  the  motor ;  or, 
that  his  body,  in  some  way,  came  in  contact  with  the  exposed 
wire,  and  thus  caused  him  to  receive  the  shock.  That  the 
electric  shock  caused  him  to  fall  is  not  denied.  The  defendant's 
theory  is  that  the  shock  resulted  from  what  is  known  by  motor- 
men  and  electricians  as  a  "sand-ground."  Sand  is  sometimes 
applied  to  the  track,  when  going  up  grade,  to  prevent  the  wheels 
of  tiie  motor  from  slipping.  It  is  a  non-iconductor  of  electricity; 
and  if  there  is  a  sufBcient  quantity  applied  to  prevent  ibe 
wheels  of  the  motor  from  coming  in  contact  with  the  rails, 
the  circuit  will  be  thereby  broken.  This  causes  what  is  called 
a  sand-ground.  If  a  sand-ground  occurs,  and  the  current  is 
communicated  to  the  motor-car  by  means  of  some  other  con- 
nection with  the  rails  than  by  its  own  wheels,  the  entire  motor- 
car will  become  charged,  and  is  liable  to  produce  a  shock  to 
any  one  who  happens  to  be  on  it.  The  testimony  of  the  motor- 
man  is,  that  young  Mitchell  was  sitting  on  the  circnit  breaker 
with  one  hand  resting  on  the  front  end  of  the  metal  car  next 
to  the  motor,  and  the  other  npon  the  motorman's  shoulder; 
that  he  had  been  sitting  in  this  position  for  a  minute,  or  sach 
time,  while  they  were  drifting  dovra  an  incline,  and  that  when 
they  reached  the  bottom  of  the  Bwag,  and  started  up  grade, 
he  (Wolfe)  opened  the  trolley,  and  immediately  young  Uitchell 
fell  backward  off  the  motor.  It  Js  insisted  that,  while  the  motor 
was  sand -grounded,  Mitchell's  body  formed  a  short  circuit  by 
means  of  his  hand  resting  on  the  metal  car  behind  the  motor ; 
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that  the  wheels  of  the  car  on  which  hie  hand  rested  commuoi* 
cated  the  current  to  the  rails.  But  this  is  only  a  theory.  There 
is  no  evidence  that  a  eand-ground  actually  did  occur.  The 
evidence  only  shows  that  the  shock  might  have  resulted  in  such 
manner.  But  we  fail  to  see  why  a  short  circuit  would  not 
have  been  formed  by  tiie  coupling  device  between  the  car  and 
the  motor  as  well  as  by  Mitchell's  hand  being  on  the  rear  car. 
The  evidence  is  that  his  hands  were  gloved.  It  would,  there- 
fore, seem  that  the  car  coupling  would  be  a  much  better  con- 
ductor of  electricity  than  Mitchell's  gloved  hand.  The  jury 
were  justified  in  concluding  that  his  body  may  not  have  caused 
the  short  circuit  which  gave  him  the  shock.  The  presentation 
of  defendant's  theory  may  have  occasioned  some  doubt  in  the 
minds  of  the  jury  as  to  what  actually  caused  the  short  circuit. 
They  may  have  donbted  whether  it  was  the  defective  insulation 
of  the  wire  at  ^e  circuit  breaker,  or  a  sand-ground,  that  caused 
the  shock ;  still  it  was  their  province  to  resolve  this  doubt.  It 
is  clearly  a  jury  question.  It  is  both  proven,  and  virtually 
admitted,  that  the  shock  caused  the  boy  to  fall  off  the  motor, 
and  there  is  evidence  which  tends  strongly  to  prove  that  the 
shock  was  caused  by  the  defendant's  negligence  in  not  keeping 
its  wire  and  circuit  breaker  properly  insulated.  While  the 
evidence  does  not  amount  to  absolutely  certain  proof,  it  is 
sufficient,  nevertheless,  to  warrant  a  verdict  for  plaintiff.  Car- 
rico  V.  B.  B.  Co..  35  W.  Va.  389 ;  Powell  v.  Love,  36  W.  Va.  96. 
These  cases  were  decided  upon  a  motion  to  exclude  evidence, 
but  the  same  value  is  given  to  such  evidence  whether  on  motion 
to  exclude,  or  on  a  motion  to  set  aside  a  verdict.  If  there  is 
snfBcient  evidence  to  permit  a  case  to  go  to  the  jury,  it  is  also 
snfficient  to  support  a  verdict,  if  one  should  be  fonnd  on  it,  and 
the  conrt  will  not  be  warranted  in  setting  it  aside,  simply 
because  it  may  not  have  found  with  the  jury.  This  is  a  corol- 
lary to  the  rule  recently  reviewed  and  affirmed  in  the  case  of 
Butcher  v.  Sommerville,  decided  by  this  Court,  67  W.  Va.  261 
(67  S.  E.  726),  that  the  court  is  not  bound  to  submit  a  case 
to  the  jury  when  the  evidence  is  so  slight  that  it  would  not 
support  a  verdict,  if  one  should  be  found  on  it.  They  were 
clearly  warranted,  by  the  facts  proven,  to  infer  that  the  defective 
insulation  of  the  wire  and  of  the  circuit  breaker  was  the  proxi- 
mate cause  of  Mitchell's  death.  It  is  insisted  that  he  was  not 
«T  w.  Va. 
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riding  in  his  proper  place.  But  there  ie  no  evidence  that  he 
wafl  forbidden,  by  any  rule  of  the  defendant  company,  to  ride 
on  the  rear  end  of  the  motor,  or  that  he  was  instructed  by  any 
one  having  authority  over  him  not  to  ride  there.  Neither  does 
it  appear  that,  if  there  had  been  proper  ineulation,  it  would 
have  been  any  more  dangerous  to  ride  on  the  rear  end  of  the 
motor  than  it  waa  to  ride  on  the  front  end..  It  is  true  the 
motorman  told  hini  it  was  dangerous  to  ride  on  the  rear  end. 
But  he  did  not  tell  him  why  it  was  so,  nor  point  out  to  him 
any  particular  element  of  danger.  It  was  very  natural  for  the 
boy  to  suppose  that  he  encountered  no  more  danger  there  than 
the  mptonuan  himself  was  exposed  to.  He  had  only  been 
employed  in  this  capacity  for  about  three  weeks.  He  had  ridden 
in  this  same  position  frequently,  and  no  previous  accident  had 
occurred.  The  motorman  had  told  him  only  once  that  the 
rear  end  was  a  dangerous  place  on  which  to  ride.  He  may  hate 
thought  the  motorman  meant,  by  this  warning,  tliat  he  would 
be  more  liable  to  fall  ofF,  if  he  occupied  that  position,  and  he 
may  not  have  appreciated  that  he  was  in  any  danger  from  the 
electric  wire;  neither  do  we  see  how  he  could  have  been  in  any 
danger  from  the  wire,  provided  it  was  insulated.  If  the  de- 
fendant failed  to  keep  the  wire  properly  insulated  at  those  places 
where  its  employees  were  liable  to  come  in  contact  with  it  in 
the  discharge  of  their  duty,  it  was  guilty  of  negligence,  in  that 
it  did  not  provide  reasonably  safe  appliances  in,  and  about,  the 
place  where  its  8er\ants  were  recjuired  to  labor.  The  master's 
duty  in  this  regard  is  not  assignable.  The  defendant  could 
not  entrust  the  keeping  of  its  electric  appliances  in  proper  con- 
dition to  its  electrician,  or  mining  boss,  so  as  to  escape  liability 
for  injuri,-  to  its  servant  X.  &  IF.  Jt.  B.  Co.  v.  Ampeii,  93  Ta. 
108;  Richmond  Locomotive  Worls  v.  Fori!,  94  A'a.  627;  Lane 
Bros.  £  Co.  V.  Bauserman,  103  Va.  146. 

"If  a  master  is  guilty  of  negligence  in  failing  to  procure 
suitable  appliances  and  machinery  for  cartjing  on  his  business. 
and  injuries  result  therefrom  to  his  servant,  he  must  respond 
in  damages."'  Humphreys  v.  Newport  Neu's  rf-  M.  V.  Co.,  33 
W.  Va.  135;  Giehel  v.  CollitM  Co..  54  W.  Va.  518. 

Young  Mitchell  was  not  guilty  of  contributory  negligence  in 

occupying  a  position  on  the  circuit  breaker,  unless  he  knew  of 

the  uninsulated  condition  of  the  wire,  and  there  is  no  evidenee 
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that  he  knew  of  it.    Thomas  v.  Electrical  Co.,  54  W.  Va.  395, 
and  authorities  cited  on  pages  405  and  406  of  the  opinion. 

"It  is  manifest  that  a  servant  can  not  be  deemed  to  have 
been  in  fault  for  the  reason  that  lie  failed  to  take  precautions 
which  he  did  not  know  to  be  necessary  for  his  safety."  1 
Labatt  on  Master  and  Servant,  section  319.  This  doctrine 
applies  as  well  to  Mitchell's  having  his  hand  on  the  car  next 
to  the  motor,  as  it  does  to  his  sitting  on  the  rear  end  of  the 
motor. 

It  follows,  from  what  we  have  said,  that  the  circuit  court 
erred  in  setting  aside  the  verdict  and  in  granting  the  defend- 
ant a  new  trial.  Therefore,  the  order  made  on  the  Ist  of 
October,  1908,  will  be  reversed,  and  this  Court  will  render 
judgment  on  the  verdict  for  the  plaintiff. 

Reversed,  and  Judgment  for  Plaintiff. 


CHARLESTON. 

Ryan"  et  al.  v.  XucE  et  ah. 
Decided  May  10,  1910. 

EviD^ncE — Parol  Evidence — Contradicting  Written  Contract. 

A  contract  when  reduced  to  writing  becomes  the  reposltor;;' 
of  the  common  intentions  of  the  parties,  all  prior  or  cotem- 
poraneous  negoUatliHis  becoming  mersed  therein,  and  It  can 
not  be  contradicted  bjr  extrinsic  evidence. 
Cakcbllatioh    of    Ikstbitments — Pleading — Offer    to    Restore 

Benefit*. 

A  bill  to  cancel  a  contract  for  fraud  in  Its  procurement  should 
as  a  general  rule  allege  plalntlfTs  willingness  and  ability  ta  do 
so,  and  tender  to  defendants  all  property  and  rights  derived  un- 
der the  contract. 
S AME — Fra udiilent  Representa lions — Pleading. 

As  a  general  rule  a  bit)  to  cancel  a  contract  for  fraud  In  Its 
procurement  should  speclflcallr  allege  the  facts  constituting 
the  fraud;  and  where  false  representations  are  relied  on  such 
representatloDB  must  not  only  be  averred,  but  It  must  also  be 
alleged  that  they  were  In  fact  false,  were  relied  on  by  plaintiff 
and  that  plaintiff  did  not  know  the  falsity  thereof,  and  was  In- 
jured thereby. 

67  W.  V». 
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4.     Equity — Amendment  to  Bill — Dismissal. 

Where  a  good  case  for  relief  is  shown  by  the  evidence  but 
the  facte  are  not  sufBcieatly  pleaded  la  the  bill,  the  court 
should  not  dlamlsa  the  bill  without  first  giving  plaintiff  an  op- 
portunity to  amend. 

Appeal  from  Circuit  Court,  Monongalia  County, 
Bill  by  BoBB  F.  Byan  and  others  against  David  C.  Nuce  and 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed  and  Remanded. 

Lazelle  £  Stewart  and  M.  E.  Gorman,  for  appellants. 
C.  G.  Rose,  for  appellees. 

Miller,  Judge: 

Boss  F.  and  Bebecca  Byan,  by  their  bill  seek  caocellation 
and  uumlment  of  a  contract,  made  December  7,  1906,  with 
David  C.  Nuce,  whereby,  in  consideration  of  one  hundred  and 
fifty  dollars,  evidenced  by  their  three  notes,  each  for  fifty 
dollars,  made  payable  to  Nuce's  wife,  in  four,  eight  and  twelve 
months  respectively,  with  interest,  Nnce  undertook  to  grant 
to  plaintiffs  "the  sole  and  exclusive  right  to  sell  'Lotts  Steam 
Washer"  in  Monongalia  county,  W.  Va.,  during  the  life  of  the 
patent  and  all  improvements  thereon,  and  to  purchase  same  at 
the  regular  wholesale  price  of  $5.00,  $6.00  and  $8.00  each  from 
the  Chicago  Hardware  Foundry  Company,  North  Chicago,  Illi- 
nois." The  bill  also  prays  that  plaintiffs  have  judgment  for 
the  amount  of  their  notes  mentioned  in  the  contract,  and  a 
note  for  $12.00  given  Nuce  by  Byan,  growing  out  of  the  same 
transaction,  on  which  latter  note  the  bill  alleges  suit  was  then 
pending  against  Byan  before  a  justice,  and  that  said  suit  be 
enjoined. 

The  ground  of  relief  is  that  defendMit,  David  C.  Nuce,  by 
fraud  and  fraudulent  representations  induced  and  procured 
plaintifFs  to  enter  into  aaid  contract,  and  to  execute  said  notes. 
The  particular  acts  of  fraud  relied  on,  but  we  think  not  snf- 
ficiently  pleaded,  are,  first,  that  before  and  at  the  time  of 
entering  into  said  contract,  K^uce,  to  induce  plaintiffs  to  enter 
into  said  contract,  falsely  and  fraudulently  represented  to  tbem 
that  he  owned  the  right  to  sell  said  washers  in  Preston  county, 
and  agreed  to  give  plaintiffs  the  right  to  sell  in  a  certain  part 
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of  that  county  also,  but  that  after  plaintiffB  had  sold  some 
machines  there  and  ordered  them  shipped  from  Chicago,  to 
£11  these  orders,  they  learned  by  letter,  alleged  to  be  eshibited 
with  the  bill,  but  not  found  in  the  record,  that  Nuce  did  not 
own  the  right  to  sell  said  washers  iu  Freston  county,  and  that 
such  right  was  owned  by  other  parties ;  secopd,  that  as  a  further 
inducement  to  plaintiCTs  to'  enter  into  eaid  contract  said  Nuce 
also  falsely  and  fraudulently  represented  to  them  that  he  had 
procured  four  certain  contracts  in  writing  with  other  persons 
for  the  Bale  and  purchase  of  said  washers,  which  he  exhibited, 
and  agreed  to  and  did  turn  over  to  plaintiffs,  and  which  be 
falsely  and  fraudulently  represented  were  as  good  as  the  money, 
and  that  all  that  was  necessary  for  them  to  do  was  to  deliver 
the  washers  and  receive  the  money;  but  they  allege  that  on 
presentation  of  said  contracts  to  the  parties  whose  names  were 
eigned  thereto,  three  of  them,  Anderson,  Brushel  and  Mundell 
pronounced  them  forgeries,  and  each  refused  to  take  the  washers; 
third,  tiiat  as  another  inducement  to  enter  into  said  contract 
said  Nuce  gave  plaintiffs  the  names  of  twelve  prospective  buyers, 
representing  to  them  that  he  had  talked  to  all,  and  to  all  of 
.  them  washers  could  be  sold,  but  they  charge  that  a  part  of  said 
prospective  purchasers  when  seen  by  them  represented  that  they 
had  not  seen  Nuce,  nor  talked  to  him  on  the  subject;  that  t« 
one  of  them.  Otto  Sigwart,  Nuce,  after  the  contract  with 
plaintiffs,  had  sold  a  machine  and  himself  had  collected  the 
money  therefor. 

With  respect  to  said  $12.00  note  it  is  alleged  that  plaintiff 
Ross  F.  Ryan  was  induced  to  execute  said  note  to  said  David 
C.  Nuce  by  the  false  representation  of  said  Nuce,  shortly  after 
ordering  twelve  machines,  that  said  hardware  com.panj  required 
an  advance  of  one  dollar  on  each  machine,  which  said  Nuce 
loaned  to  plaintiff  and  took  his  note  therefor. 

Defendants  did  not  demur  to,  but  answered  the  bill.  The 
answer  we  think  substantially  denies  all  the  material  allega- 
tions of  the  bill,  except  that  allegation  respecting  the  four 
contracts  in  writing  for  machines  turned!  over  to  plaintiff, 
and  if  the  facts  in  relation  thereto  were  well  pleaded  in  the 
bill  we  think  plaintiffs  on  the  evidence  would  be  entitled  to 
relief. 

While  the  bill  charges  that  these  four  contracts  were  turned 
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over  to  plaiotiffs  to  ioduce  them  to  eater  into  said  contract, 
and  that  the  persons  whose  names  were  signed  thereto,  denied 
Bigning  the  same,  the  bill  does  not  distinctly  allege  that  these 
persons  did  not  in  fact  sign  said  contracts,  or  that  the  alleged 
representations  of  the  defendant  Nnce  were  false,  or  that  plain- 
tiffs were  at  the  time  of  entering  into  said  contract  ignorant 
of  the  facts,  and  relied  on  the  false  representations  of  said 
Nuce.  The  same  general  criticism  will  apply  to  other  alle- 
gations of  the  bill  relied  on,  one  of  which,  however,  that 
relating  to  the  right  to  sell  machines  in  Preston  county,  we 
do  not  think  presents  good  ground  for  the  relief.  The  rig^t 
to  sell  in  Preston  county  isnot  coTered  by  the  contract.  Nuce 
denies  that  he  sold  or  proposed  to  sell  that  county  or  any  part 
of  it.  Plainti%  admit  the  subject  was  discussed  prior  to  the 
execution  of  the  contract,  and  that  he  knew  it  was  not  covered 
by  contract  before  he  signed  it.  The  contract  havli^  been 
afterwards  reduced  to  writing  became  the  repository  of  the 
common  intentions,  and  all  prior  or  co-temporaneons  negotia- 
tions became  mei^d  into  it,  and  it  can  not  now  be  contra- 
dicted by  extrinsic  evidence.  Home  Gas.  Co,  v.  Window  Glaes 
Co.,  63  \y.  Va,  266  (61  S.  E.  329) ;  Page  on  Cont.,  section 
1189. 

A  question  presented  by  the  evidence,  but  not  specifically 
covered  by  the  pleadings,  is  whether  defendant  Nuce  did  not 
undertake  to  sell  plaintiff  what  he  had  no  right  to  sell  him, 
namely,  the  exclusive  right  to  sell  in  Monongalia  county  "during 
the  life  of  the  pa-lent^  and  all  improvements  thereon."  He 
exhibits  with  his  answer  his  contract  with  the  patentee  and 
manufacturer.  As  we  now  see  it  his  contract  was  a  mere  agency, 
authorizes  him  to  sell  and  to  appoint  sub-agents,  and  on  whose 
sales  he  was  to  have  a  commission.  This  contract  by  its  terms, 
however,  if  certain  conditions  therein  were  broken,  was  termin- 
able at  the  end  of  a  year.  Where  then  did  Nuce  get  his  right 
to  sell  plaintiffs  the  exclusive  right  to  sell  during  the  life  of 
the  patent  and  all  improvements  thereon?  We  do  not  decide 
the  question  but  in  view;  of  the  disposition  we  shall  make  of 
the  case  we  suggest  it  in  furtherance  of  the  ends  of  justice, 
and  to  avoid  unnecessary  litigation. 

The  bill  is  also  defective  we  think  in  failing  to  tender  to 

defendant  Xuoe  all  the  property  and  benefits  derived  under 
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the  contract,  particularly  pay  for  the  washer  and  wringer  previ- 
ously purchased,  the  contract  for  R-hicli  was  surrendered  to 
them  at  the  time  the  contract  they  ask  to  liare  cancelled  vas 
made.  The  evidence  of  Kyan  shows  that  he  is  \\'illiDg  on  cancel- 
lation of  his  contract  and  notes  to  make  projrer  restitution  to 
defendant,  but  the  bill  does  not  allege  this  as  we  think  it 
should.  Hogg's  Eq,  Prin.,  section  60;  Worthington  v,  Collim, 
39  W.  Va.  406;  Christian  v.  Vance,  41  W.  Va.  75-i;  Enifeman 
V.  Taylor.  46  W.  Va.  669,  713. 

Generally  a  bill  to  cancel  or  rescind  a  written  contract  on 
the  gronnd  of  fraud  in  its  procurement  must  specifically  allege 
the  facts  constituting  the  fraud.  And  the  authorities  hold  that 
where  false  representations  are  relied  on  such  representations 
must  not  only  be  averred,  but  it  must  also  be  averred  that 
they  were  in  fact  false,  were  relied  on  by  plainti£E  and  that 
plaintiff  did  not  know  of  the  falsity  of  the  false  representation, 
and  was  injured  thereby.  1  Hogg  Eq.  Proc.,  section  115; 
Burhy  v.  Weller,  14  W.  Va.  264,  273.  The  bill  in  this  case 
plainly  does  not  come  up  to  these  requirements. 

We  take  it  from  the  saving  in  favor  of  plaintiffs  in  the 
decree  appealed  from,  the  court  below  dismissed  the  bill  on 
the  theory  that  there  was  adequate  remedy  at  law,  and  that 
equity  did  not  have  jurisdiction  to  grant  relief.  If  so  we  think 
the  court  was  in  error.  Cancellation  of  instruments  because 
of  fraud  is  a  specific  ground  of  equitable  jurisdiction.  Hogg's 
Eq.  Pr.,  section  48,  and  many  cases  cited.  In  Nease  v.  In- 
surance Co.,  32  W.  ^'a,  283,  Judge  Snyder  says:  "The  well 
settled  general  rule,  that  equity  has  no  jurisdiction,  where  there 
is  a  plain  and  adequate  remedy  at  law,  does  not  of  itself  afford 
a  sufficient  test  of  the  jurisdiction.  "  *  •  It  is  safe  to  say 
however,  that,  where  it  is  doubtful,  whether  or  not  there  is  an 
adequate  and  complete  remedy  at  law,  a  court  of  equity  will 
take  jurisdiction."  Hogg's  Eq.  Pr.,  section  3.  To  deny  equity 
jurisdiction  because  of  remedy  at  law  the  legal  remedy  must 
not  be  partial,  but  must  be  adequate,  and  as  complete  and 
efficacious  as  that  given  by  equity.  Carney  v.  Barnes,  56  \V.  Va. 
581.  We  do  not  think  plaintiffs'  remedy  at  law  as  adequate  and 
complete  as  in  equity.  Besides  the  contract  there  are  their 
notes  outstanding,  which  the  evidence  we  think  shows  are  simply 
in  the  bank  for  collection,  and  if  still  onned  or  imder  the  con- 
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trol  of  defendants  should  along  with  the  contract  be  Burrendered 
and  cancelled.  A  conrt  of  equity,  all  parties  being  before  it, 
may  in  one  suit  dispose  of  all  matters  involved  and  put  an  end 
to  litigation. 

The  bill  being  defective,  liowever,  in  the  particulars  indicated, 
but  the  evidence  showing  good  grounds  for  relief,  should  the 
court  have  dismissed  the  bill?  We  think  not,  without  giving 
plaintiffs  an  opportunity  to  amend  their  bill  so  as  to  present 
by  pleadings  the  case  as  proven.  For  such  error  we  may  reverse 
the  decree,  remand  tie  cause,  and  give  the  plaintiffs  leave  to 
amend  their  bill.  Blue  v,  Campbell,  57  W.  Va.  34;  Lamb  v. 
Laughlin,  25  W.  Va.  300;  Boonan,  v.  Glynn,  86  W.  Va.  285, 
228;  Qilchfist  v.  Oil  Co,,  21  W.  Va.  115;  Van  WinkU  v.  Black- 
ford, 33  W.  Va.  573 ;  Bigg  v.  Parsom,  29  W.  Va.  532. 

Being  of  opinion  that  a  case  calling  for  relief  is  shown  in 
the  evidence  we  will  reverse  the  decree  below  and  remand  the 
cause,  giving  leave  to  plaintiffs  to  amend,  if  they  desire  to  do 
so. 

Reversed  and  Remanded. 


CHARLESTON. 

B.4RKER  el  ah.  r.  Stephenson-  et  ah. 

Decided  May  10,  1910. 

Exceptions,  Bill  of — Signing — Time. 

1.  The  occurrence  of  a  regular  or  special  term  ol  a  circuit 
court  wlttalo  tbe  tlilrty  days  after  adjournment  of  the  last  pre- 
ceding term  does  not  cut  oft  the  time  given  the  court,  by  section 
9,  of  chapter  131,  Code  1906,  to  make  up  and  sign  blUs  of  ex- 
ception. 

The  thirty  days  after  adjoununeat  of  the  term  given  the 
court  by  Eald  section  9,  chapter  131,  Code  1906,  to  make  up 
and  slgu  bills  of  exception  means  thirty  days  after  adjournment 
of  the  term  at  which  final  Judgment  is  pronounced. 
Appeal  and  Erbor — Pinal  Order — Motion  to  Bet  Aiide  VerSict— 

"Final  Judgment." 

A  Judgment  or  order  overruling  a  motion  to  set  aside  a  verdict 
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for  defendant,  and  refusing  plointtfl  a  new  trial,  la  not  sucb 
Onal  Judgment.    Tlie  judgment  to  be  final,  in  euch  a  case,  must 
be  a  Judgment  nit  capiat. 
4.     Tboveb  AKn  ConvEBsioN — Evidence— Directing  Veratct. 

A  caae  In  vblch  the  trial  court  erred  In  excluding  plaintlS's 
evidence  and  directing  a  verdict  for  defendant 

Error  to  Circnit  Court  of  Kanawha  County. 

Action  by  J.  Q.  Barker  and  others,  partners,  as  the  Kana- 
wha Hardwood  Company,  against  Samuel  Stephenson  and 
others.    Judgment  for  defendants,  and  plaintiffs  bring  error. 

Reversed. 

S.  B.  Avis,  J.  W.  Kennedy,  and  Morgan  Owen,  for  plaintifFs 
in  error. 

Chilton,  MacCorkled:  Chilton,  for  defendants  in  error. 

MiLLEa,  Judge: 

Plaintiff,  as  Kanawha  Hardwood  Company,  sued  defendants 
in  trover  and  conversion  for  the  value  of  about  350,000  feet  of 
lumber,  which,  they  alltige,  while  they  were  in  the  actual  pos- 
session thereof  and  in  the  act  of  branding  and  inspecting  the 
same,  defendants  with  force  and  arms  and  without  their. con- 
sent and  against  their  protest  seized,  carried  away  and  con- 
verted to  their  own  use,  damaging  them  in  the  sum  of  $15,000. 

On  the  trial,  concluded  March  17,  1906,  defendants  offering 
no  eYidenee,  the  court  below,  on  motion  of  defendants  excluded 
the  plaintiffs'  evidence  and  directed  a  verdict  for  defendants. 
Plaintiffs  excepted,  and  moved  the  court  to  set  aside  said  ver- 
dict and  grant  them  a  new  trial,  which  motion  was  overruled, 
they  again  excepted,  No  judgment,  however,  was  pronounced 
on  the  verdict  until  the  September  term  following,  when  on 
October  6,  1906,  plaintiffs  moved  the  court  to  arrest  the  judg- 
ment. This  motion  being  overruled,  they  again  excepted,  and 
final  judgment  was  then  pronounced  that  plaintiffs  take  nothing 
by  their  action,  and  that  defendants  go  hence  without  day  and 
recover  their  coats.  Plaintiffs  again  excepted,  and  were  given 
thirty  days  from  the  rising  of  the  court  within  which  to  pre- 
pare and  have  signed  proper  bills  of  exception. 

A  term  of  court  haying  been  begun  according  to  law  before 
thft  thirty  days  expired,  the  bills  of  exception  were  not  signed 
■  and  made  a  part  of  the  record  in  vacation,  but  the  record  shows 
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that  by  an  order  eotitled  in  the  cause,  entered  Deceniber  12, 
1906,  ia  teim,  plaintiffs  tendered  their  bills  of  exception  num- 
bered one  and  two,  which  were  signed,  sealed  and  certified,  and 
properly  identified  and  ordered  to  be  made  parts  of  the  record. 

Defendants  interpose  two  objections  here  to  a  consideration 
of  the  case  upon  its  merits.  First,  that  judgment  of  March  17, 
1906,  directing  a  verdict,  and  overruling  plaintiffs'  motion  to 
set  aside  that  verdict  and  grant  them  a  new  trial,  ivas  a  final 
judgment,  and  that  do  bills  of  exception  having  been  taken  or 
signed  during  that  term,  or  within  thirty  days  after  the  ad- 
journment thereof,  the  court  was  without  jurisdiction  there- 
after to  certify  the  evidence,  and  make  the  same  a  part  of  the 
record.  Second,  that  if  wrong  in  their  first  contention,  the 
statute,  section  9,  chapter  131,  Code  1906,  giving  the  court  in 
vacation,  within  thirty  days  after  adjournment  of  the  term, 
authority  to  make  up  and  sign  bills  of  exception  and  certify  the 
same,  is  exclusive,  and  that  a  special  or  a  regular  term  occurring 
within  thirty  days  after  such  adjournment  cuts  off  the  time 
given  by  statute  and  precludes  the  court  at  a  succeeding  special 
or  regular  term  from  any  action  on  such  bills  of  exception. 

The  first  proposition  is  specifically  negatived  by  numerous 
decisions  of  this  Court:  Damron  v.  Ferguson,  32  W.  Va.  33; 
Hannah  v.  Bank,  53  \V.  Va.  82 ;  Bank  t.  Bee,  60  W.  Va.  386 ; 
DeArmit  v.  Town  of  Whitmer,  63  W.  Va.  300;  ^trt  v.  Camden 
Interstate  Ry,  Co.,  66  W.  Va.  486  (66  S.  E.  683).  Tlie  judg- 
ment of  March  17,  1906  was  not  final.  It  contained  no  judg- 
ment of  nil  capiat;  therefore  no  n-rit  of  error  would  lie  thereto. 
Kirk  V.  Camden  Interstate  By.  Co.,  supra,  citing  Riley  v.  Jarvis, 
43  W.  Va.  44 ;  Parsons  v.  Snider,  42  T\'.  Va.  517 ;  Biiehler  v. 
Cheuvront,  15  AV.  Xa.  479.  The  statute,  section  1,  chapter 
135,  Code  1906,  gives  no  right  to  a  writ  of  error  in  cases  like 
this  except  to  a  final  judgment.  The  ninth  clause  thereof  does 
give  a  writ  of  error  to  a  judgment  granting  a  new  trial,  but 
none  is  given  from  a  judgment  or  order  overruling  a  motion 
for  a  new  trial.  Until  there  has  been  a  final  judgment  or  de- 
cree, from  which  an  appeal  or  writ  of  error  will  lie,  the  whole 
matter  of  controversy  remains  in  the  breast  of  the  court.  Wickes 
v.  B.  S  0.  R.  R.  Co..  14  W.  Va.  157,  165,  citing  1  Rob.  (Old) 
Prac.  638,  and  3  Tho.  Co.  Lit.  333.  Until  such  final  judgment 
a  complete  trial  has  not  been  had.     Section  2,  chapter  159, 
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Code  1906,  proyidee  that  "a.  pergon  indicted  for  felony  ehall  be 
persoDiilIy  present  during  the  trial  therefor."  In  State  v. 
StepheMon,  64  W.  Va.  392,  399,  following  State  v.  Parsone.  39  • 
\i.  Va.  464,  we  held  this  meant  from  arraignment  to  judgment 
ioclnsiTe. 

But  it  is  argued  on  the  authority  of  Crowe  v.  Corporaiion  of 
Charles  Town,  62  W.  Va.  91,  and  Jordan  v.  Jordan,  48  W.  Va. 
600,  that  the  trial  was  had  at  the  term  at  which  the  order  of 
March  li',  1906  was  entered,  and  that  according  to  these  de- 
cisions the  court  was  without  jurisdiction,  except  during  that 
term  or  within  thirty  days  after  its  adjournment,  to  make  up 
and  sign  bills  of  exception.  The  first  point  of  the  syllabus  of 
Crowe  V.  Charles  Town  does  say :  '"Bills  of  exceptions  are 
required  to  be  signed  at  the  term  at  which  the  trial  is  had,  or 
within  tliirty  days  after  the  adjournment  thereof,  and  after  the 
expiration  of  such  time,  there  is  no  jurisdiction  to  sign  such 
bills."  But  Jordan  v,  Jordan,  as  do  many  previous  decisions, 
decides  that  bills  of  exceptions  may  he  signed,  either  during 
the  term  at  which  final  judgment  is  rendere<l  or  within  thirty 
days  after  its  close.  State  v.  Strayer,  58  W.  Va.  676;  Welty  v. 
Campbell.  37  W.  Va.  797,  802;  State  v.  McQlutfiphy,  Id.  805; 
Griffitk  T.  Corrothers,  42  W.  Va.  59.  The  case  of  Crowe  t. 
Charles  Tou-n  does  not  mean  to  depart  from  the  prior  decisions. 
Manifestly  it  was  intended  simply  to  reaffirm  the  rule  of  the 
previous  decisions.  "At  the  term  at  which  the  trial  is  had"  ac- 
cording to  Jordan  v.  Jordan,  and  the  other  decisions,  means 
at  the  term  at  which  final  judgment  was  rendered,. 

The  second  proposition  has  berfi  fully  negatived  by  two  de- 
cisions at  the  present  term,  not  yet  officially  reported,  namely, 
LatjM  V.  The  C.  &  0.  Ry.  Co.,  66  W.  Va.  607,  and  Jacobs  v. 
WiHiams.  67  W.  Ya.  377,  Point  one  of  tlie  pyllalnis  of  the 
first  case  holds:  "Bills  of  exc-cption  may  be  signed,  cer- 
tified and  made  a  part  of  the  record  of  a  trial,  at  any 
time  within  thirty  da>-a  after  the  adjournment  of  the 
term  at  which  the  judgment  in  the  action  was  rendered, 
eitber  in  yacation  or  in  a  special  or  regular  subsequent  term  of 
the  court,  occurring  within  said  period  of  thirty  days,"  Point 
four  of  the  syllabus  of  the  latter  case  is  a^  follows :  "Interven- 
tion of  a  special  term  in  the  thirty  day  period,  allowed  for 
taking  hills  of  exception  after  adjournment,  does  not  shorten 
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said  period  nor  deprive  the  court  or  judge  of  power  to  allow 
such  bills.  Within  said  period,  tiiey  may  be  alloved  either  in 
court  or  in  vacation."  We  must  dispose  of  the  case,  therefore, 
on  its  merits. 

Did  the  court  err  in  excluding  the  plaintiifs'  evidence  and 
directing  a  verdict  for  defendants?  The  lumber  in  controversy, 
or  that  which  it  represents,  was  manufactured  by  defendants 
from  timber  taken  from  a  tract  of  land  originally  containing 
something  over  ten  thousand  acres.  Thie  tract  was  in  1866,  by 
decree  of  the  Federal  court,  partitioned  among  the  owners,  five 
thousand  acres  thereof  falling  to  those  under  whom  defendants 
claim,  and  a  triangular  piece  containing,  exclusive  of  claims 
of  prior  occupante,  about  1320  acres,  and  designated  on  the 
plat  and  in  the  record  as  the  "Cole  and  Chapman"  tract,  going 
to  Maria  Byrne,  under  whom  plaintiffs  claim.  The  controversy 
here  does  not  seem  to  involve  title,  but  the  true  location  of  the 
original  dividing  line  between  the  Byrne,  or  Cole  and  Chapman 
1330  acres,  and  the  five  thousand  acres,  designated  on  the  plat 
of  surveyor  Mathews,  who  made  the  survey  in  the  partition  suit, 
as  the  line  "F.  L.  D."  Mathews  was  a  witness  for  plaintiffs  on 
the  trial  and  was  examined  and  croee-examined  with  reference  to 
the  true  location  of  this  line  as  reported  to  the  court  in  said 
partition  suit.  He  proved  what  seems  to  be  conceded,  that 
his  report  called  for  eight  dogwoods  at  the  comer  at  "F"; 
"thence  north  33°  west  675  poles  crossing  same  branch  of  Coal 
Fork  to  a  white  oak  and  black  oak  in  a  line  of  the  Banks  survey 
at  D."  Mathews  swears  positively  that  the  eight  dogwoods 
found  on  the  ground  by  Jftinson,  one  of  plaintiffs'  vendors, 
from  the  information  furnished  by  him,  and  afterwards  shown 
to  him,  are  the  identical  dogwoods  called  for  in  his  report  in 
the  partition  suit,  and  are  located  on  the  ground  at  the  point 
claimed  by  plaintiffs  as  the  corner  at  "F".  Other  witnesses, 
including  Johnson  himself,  corroborate  Mathews  on  this  ma- 
terial fact.  It  is  conceded  that  if  this  line  is  where  plaintiffs 
claim  it,  this  lumber,  or  that  which  it  represents,  was  the  pro- 
duct of  timber  belonging  to  them  or  to  Burdett  Brothers  and 
Johnson,  their  immediate  vendors.  Evidence  was  brought  out 
on  cross  examination  of  plaintiffs'  witnesses  tending  to  show 
that  plaintiffs,  or  their  immediate  vendors,  had  recognized  an- 
other ]ine,  substantially  the  line  claimed  by  defendants  as  the 
67  w.  v«. 
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true  diyiding  line  between  the  five  thousand  acre  tract  and 
the  Cole  and  Chapman  J330  acre  tract,  but  it  is  explained  by 
them  that  thie  was  merely  a  trial  tine  run  when  they  were  try- 
ing to  find  the  correct  line. 

The  timber  from  which  the  lumber  in  controversy  was  man- 
ufactured is  the  same  as  that  involved  in  the  chancery  cause  of 
Stephenson  &  Coon  v.  Burdett,  and  othera,  decided  here  ia  Oc- 
tober, 1904,  and  reported  in  56  W.  Va.  109.  In  that  case  juria- 
diction  in  equity  to  determine  the  matters  in  controveray  was 
denied  and  injunctionB  obtained  by  both  parties  vrere  dissolved, 
and  the  bill  and  answer  on  which  the  injunction  had  been 
awarded  were  dismissed  and  relief  denied..  Pending  that  suit 
in  the  court  below,  two  orders  in  evidence  in  this  ease,  were 
made  therein  in  June,  1903,  the  last  being  a  consent  order  in 
modification  of  the  first.  By  the  first  order  the  plaintiSs  there- 
in, Stephenson  &  Coon,  on  their  motion  and  upon  a  bond  of 
$20,000,  with  security,  and  conditioned  as  prescribed,  were  au- 
thorized to  proceed  with  the  manufacture  and  sale  of  the  tim- 
ber and  lumber  covered  by  the  temporary  injunction  thereto- 
fore awarded  upon  the  answer  of  Burdett  Brothers  and.  John- 
son, and  instead  of  paying  the  proceeds  thereof  to  the  parties 
designated  in  a  prior  agreement  as  trustees,  to  pay  the  same 
into  the  hands  of  the  general  receiver  of  the  court.  The  second 
order  provided  that  the  "plaintiffs  shall  leave  on  the  mill  yard 
of  A.  W.  Moses,  manufactured  and  in  condition  for  market  and 
properly  assorted,  stacked  and  sticked,  250,000  feet  of  lumber 
coming  off  the  territory  in  dispute  as  between  plaintiffs  and  de- 
fendants Burdetts  and  Johnson,  or  to  be  substituted  for  lum- 
ber coming  off  said  disputed  territory  by  lumber  from  elsewhere 
said  250,000  feet  of  lumber  to  be  of  like  kinds,  grades,  and  of 
equal  market  value  in  the  average,  as  that  taken  from  said 
disputed  territory,  said  250,000  feet  to  be  left  and  to  be  and 
remain  on  said  mill  yard  subject  to  the  defendani^s  said  in- 
junction, and  to  the  future  order  of  the  court;  but  nothing 

either  in  the  said  order  entered  on  the day  of  June,  1903, 

as  aforesaid,  or  in  this  order,  shall  be  construed  as  deciding  or 
affecting  in  any  wise,  any  question  or  rights  as  between  plain- 
tiffs and  defendants  Burdetts  and  Johnson,  or  of  any  of  the 
parties  to  this  suit,  on  the  merits  of  the  case;  any  violation  of 
the  terms  of  this  order  on  the  part  of  plaintiffs  shall  be  taken 
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aod  conBtrued  as  a  violation  of  said  defendants  Burdetta  and 
Johnson  injunction  heretofore  awarded  against  the  plaintiffs  in 
this  eaufie."  It  was  clearly  contemplated  by  the  paxties  to  this 
agreement  that  their  rights  would  be  adjudicated  in  that  cause. 
But  the  court  denying  jurisdiction  in  equity  to  do  so,  and  the 
bill  being  dismissed  the  parties  were  thereby  left  to  their  legal 
rights. 

The  plaintiffs  in  the  present  action  claim  right  and  title  to 
the  lumber  in  controversy  derived  immediately  from  Burdett 
Brothers  and  Johnson  by  contract  in  writing  dated  October  26, 
1901;  also  by  a  verbal  contract,  the  exact  date  of  which  is  not 
shown,  but  confessedly  after  the  250,000  feet  had  been  cut  and 
stacked  on  the  mill  yard,  and  before  the  decision  of  said  chancery 
suit  by  this  Court.  By  the  original  or  written  contract  in 
evidence  Burdett  Bros.  &  Johnson,  after  reciting  their  purchase 
from  Cole  and  Chapman,  of  a  certain  boundary  of  timl>er  on 
Coal  Fork  branch  of  Cabin  Creek,  and  that  they  were  desirous 
of  selling  the  product  of  said  timber,  of  the  kinds  and  grades 
thereinafter  mentioned  to  the  plaintiffs,  thereby,  in  considera- 
tion of  one  dollar  and  other  valuable  considerations  therein- 
after mentioned,  sold  and  agreed  to  deliver  to  them  on  board 
cars  Kanawha  Bailway  Company,  the  poplar,  red  and  white 
oak,  basswood,  ash  and  yellow  linn  of  the  grades  and  at  the 
prices  therein  named,  and  not  necessary  to  recite  herein.  This 
contract  further  provided  that  the  prices  named  were  subject 
to  a  discount  of  two  per  cent,  for  cash,  when  loaded  on  cars  by 
order  of  the  purchasers,  but  that  should  they  desire  said  lumber 
to  remain  on  stick  longer  than  should  be  necessary  for  it  to 
drj',  then  the  value  of  such  lumber  was  to  be  estimated  in 
car  lots  of  each  grade  and  thickness  and  payment  made,  subject, 
however,  to  final  measurement  and  grade  when  loaded  on  cars 
at  the  time  of  shipment,  said  lumber  to  be  cut  to  their  order 
as  to  length  and  thickness,  and  should  the  sellers  desire  it  the 
contract  provided  that  they  should  have  the  privilege  of  dis- 
posing of  their  cull  oak  and  poplar  for  local  building  purposes. 

The  oral  contract,  as  testified  by  Barker,  who  signed  the 
written  contract  on  behalf  of  plaintiffs,  covered  the  250,000 
feet  of  lumber  on  the  mill  yard.  He  says  plaintiffs  were  thereby 
to  take  the  lumber,  accept  it  on  the  yard,  and  that  while  there 
engaged  in  grading,  measuring  and  branding  it,  and  after  they 
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had  been  thua  engaged  with  their  inspector  from  Thursday  to 
some  day  in  the  following  week,  defendants,  Stephenson  and 
Coon,  with  their  men  went  upon  the  mill  yard  and  seized  the 
lumber.  Barker  seems  to  admit,  however,  that  neither  their 
written  contract  nor  their  oral  contract  covered  all  the  lumber 
to  be  taken  oS  the  land,  but  only  certain  grades  specified  in 
the  written  contract.  On  the  other  hand  J,  F.  Burdett,  one 
of  the  vendors,  and.  a  witness  for  plaintiffs,  states  that  there 
was  no  modification  of  the  written  contract  by  the  oral,  except 
that  plaintiffs  were  to  take  and  accept  the  lumber  on  the  milt 
yard  in  place  of  delivering  it  on  the  cars,  and  he  explains  that 
the  written  contract  covered  or  was  intended  to  cover  all  the 
lumber  that  was  to  be  manufactured  from  the  land,  to  be  paid 
for  according  to  the  prices  stipulated  for  the  different  grades. 

No  deeds  showing  title  to  the  land  or  the  various  boundary 
lines  thereof  were  offered  in  evidence.  Plaintiffs  apparently 
relied  on  the  common  source  of  title,  their  written  and  alleged 
oral  contract  for  the  timber  and  lumber,  shown  in  evidence, 
and  the  evidence  introduced  by  them  on  the  true  location  of 
the  division  line  between  the  two  tracts  of  land,  and  upon  this 
evidence  rested  their  ease.  The  question  is,  Did  they  make  out  a 
prima  facie  case,  one  entitling  them  to  have  the  ease  submitted 
to  the  jury? 

The  position  of  defendants'  counsel  on  this  question  is,  first, 
that  by  their  written  executory  contract  with  Burdett  Brothers 
and  Johnson  plaintiffs  did  not  buy  the  timber  in  place,  but  the 
lumber  to  be  manufactured  and  delivered  by  the  sellers  on  cars 
at  the  railway,  and  by  which  they  acquired  no  legal  title  to 
the  lumber  on  the  mill  yard  on  which  they  could  maintain  this 
action.  The  oral  contract  they  say  was  simply  to  holster  up 
plaintiffs'  case,  and  besides,  that  according  to  the  evidence  of 
Barker  this  contract  changed  the  written  contract,  and  that  at 
most  the  oral  contract  according  to  his  evidence  was  conditioned , 
on  the  250,000  feet  of  lumber  being  decreed  to  Burdett  Brothers 
and  Johnson,  and  that  as  the  court  did  not  in  the  chancery 
fluit  BO  decree  the  condition  failed,  and  that  their  title  to  the 
lumber,  by  the  very  terras  of  the  contract,  failed  also;  that 
Burdett  Brothers  and  Johnson  might  have  sued  but  plaintiffs 
could  not  do  so. 

In  each  of  these  positions  we  think  counsel  are  in  error.     It 
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18  true  plaintiffs  did  not  buy  timber,  but  lumber  to  be  delivered. 
The  contract  did  provide,  however,  that  if  plaintiflfs  should 
desire  the  lumber  to  remain  on  stick  longer  than  should  be 
necessary  for  it  to  dry,  the  value  thereof  should  be  estimated 
and  paid  for  subject  to  subsequent  inspection  on  delivery.  But 
this  is  not  important.  The  parties  were  competent  to  waive  de- 
livery on  cars  at  the  railroad,  and  accept  delivery  on  the  mill 
yard.  Their  evidence  uncontradicted  is  that  they  did  by  their 
oral  contract  do  bo,  and  had  actually  taken  posseseion  of  the 
lumber,  and  were  engaged  in  inspecting,  measuring  and  brand- 
ing it,  and  had  been  so  engaged  for  several  days  when  defend- 
ants seized  it.  J.  F.  Burdett  says  plaintiffs  not  only  accepted 
the  lumber  on  the  mill  yard,  but  that  by  the  oral  contract  they 
agreed  to  take  the  mill  culla  not  covered  by  the  written  con- 
tract, and  that  there  was  no  other  modification  of  the  written 
contract,  except  that  they  were  to  pay  all  expenses  of  delivering 
the  lumber  on  board  cars.  He  does  not  say  'what  prices  were 
to  be  paid  for  mill  culla.  One  difficulty  in  the  way  haa  beea 
the  want  of  satisfactory  evidence  of  the  amount  of  the  different 
grades  of  lumber  called  for  in  the  original  contract  upon  which 
the  jury,  by  reference  to  the  prices  stipulated  in  the  original 
contract,  might  have  arrived  at  the  proper  verdict.  We  have 
concluded,  however,  that  the  jury  might  from  the  evidence 
reasonably  have  found  some  damages,  and  that  the  lack  of 
more  certain  evidence  did  not  warrant  the  court  on  this  ground 
in  directing  a  verdict  for  defendants. 

We  see  little  foree  in  the  argument  that  the  oral  contract 
WAS  conditioned  on  a  decree  in  favor  of  Burdett  Brothers  and 
Johnson.  The  parties  to  the  contract  evidently  contemplated 
that  their  rights  would  be  finally  adjudicated  in  the  chancery 
suit.  The  new  conditions  created  by  the  two  decrees  therein 
called  for  a  modification  of  the  first  contract,  which  they  under- 
took to  cover  by  their  oral  contract.  Plaintiffs'  rights  under 
both  contracts  so  far  as  the  lumber  to  be  stored  on  the  mill 
yard  by  defendants  was  concerned  necessarily  depended  on  the 
right  of  their  vendors  to  the  lumber,  which  it  was  assumed 
would  be  finally  adjudicated  in  the  pending  suit.  Failing  to 
obtain  an  adjudication  of  their  rights  in  that  suit  the  parties 
to  these  contracts  have  attempted  to  adjust  the  respective  legal 
rights  thereunder  to  the  conditions  in  which  they  were  left  by 
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the  result  of  the  previous  litigation.  Burdett  Bros,  and  Joha- 
SOQ  affirm  that  plaintiffs  are  entitled  under  their  contracts  to 
the  lumber  in  coDtroversj,  or  at  least  to  such  rights  thereto  aa 
but  for  the  contracts  they  would  have  had.  With  wliat  con- 
sistfintrr  then  can  defendants  deny  plaintiffs  the  right  which 
they  practically  concede  Burdett  and  Johnson  would  have.  With 
this  right  we  do  not  see  that  the  question  of  posaession,  much 
discussed  by  plaintiffs'  couuBel  in  their  brief,  is  important. 

The  record  shoivs  but  one  side  of  the  case,  and  we  express 
no  opinion  on  the  merits,  but  we  are  clearly  of  opinion  that 
on  the  evidence  submitted  plaintiffs  were  entitled  to  have  the 
case  go  to  the  jury,  and  that  the  court  below  erred  in  directing 
a  verdict  for  defendants.  We  need  not  burden  the  opinion  by 
citation  of  decisions  previously  decided  by  this  Court  prescribing 
the  rule  in  such  cases.  The  judgment  will  therefore  be  reversed 
and  plaintiffs  granted  a  new  triaU 

Reversed. 


CHARLESTON. 

Ludwick  v.  Johnson  et  als. 

f 

Decided  May  10,  1910. 

1.  Tan 8T8— Beau IH»ff  Trvttt — Proof  to  Bttahlish. 

In  the  case  of  a  convBrance  at  land  to  a  wife,  a  parol  trust 
therein  In  favor  of  her  huabaud  may  be  established  hj  proof 
that  the  latter  paid  the  purchase  money  In  pursuance  of  an 
oral  agreement  between  thnn,  antedating,  or  contemporaneous 
with,  the  conveyance,  that  he  should  do  bo  and  that  the  wife 
diould  take  the  legal  title  In  trust  tar  him. 

2.  Same — Conveyance    to    Wife — Pretumption    of    Oift — Reiuttinff 

Trutta. 

Prima  facie,  such  a  conveyance  is  a  gift  from  the  husband  to 
the  wife,  but  the>  presumption  ot  donation,  arising  from  mere 
payment  of  the  purchase  money  by  the  husband,  is  rebuttable. 

Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  Jacob  M.  Ludwick  against  John  W.  Johnson  and 
others.    Decree  for  complainant,  and  certain  defendants  appeal. 

Affirmed. 
67  w.  v». 
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C.  M.  MurpJiy,  W.  B.  D.  Dent,  and  Dent  £  Dent,  for  appel- 
lants. 

J,  Hop  Woods,  for  appellee. 

POFFENBARQEH,  JCDQE : 

The  nature  and  object  of  this  suit  are  fully  discloaed  by  the 
opinion  in  Johnson  v.  Ludwick,  58  W.  Va.  464.  After  the 
cause  was  remanded,  an  amended  bill,  GubBtsntially  the  same  in 
its  allegations  as  the  original  bill,  'svas  filed.  To  this,  the  de- 
fendants demurred,  and,  their  demurrers  having  beeuiOverruled, 
filed  an  answer.  Depositions  were  taken  and  filed,  and,  on  the 
liearing,  a  decree  was  pronounced,  granting  to  the  plaintiff  the 
relief  prayed  for  in  his  bill.  It  was  adjudged,'  ordered  and 
decreed  that  the  full  equitable  title  to  the  tract  of  land  in 
question  was  in  the  plaintiff  and  the  defendants  were  required, 
within  ten  days  from  the  adjournment  of  the  term  of  the  court 
at  which  the  decree  was  pronounced,  to  convey  and  release  to 
the  {daintiff,  by  an  apt  and  proper  deed,  their  interests  in  the 
land,  which  is  liere  construed  to  be  the  legal  title  inherited 
from  plaintiff's  deceased  wife,  and  it  was  further  ordered  that, 
on  their  failure  to  do  so,  such  deed  should  be  executed  by  a 
commissioner  who  was  appointed  by  the  decree  for  the  purpoee. 
From  this  decree,  the  defendants  have  appealed. 

As  the  sufficiency  of  the  original  bill,  differing  in  no  sub- 
stantial respect  from  the  amended  bill,  was  declared  by  this 
Coiirt  on  the  former  appeal,  and  the  evidence,  adduced  in  sup- 
port of  its  allegations,  adheres  to  the  theory  of  the  bill,  no 
separate  discussion  of  the  demurrer  is  necessarj'.  What  is  to 
1)6  said  of  the  sufficiency  of  the  evidence  and  the  nature  of 
the  case  made  by  it  will  fully  suffice. 

The  evidence  consists  almost  wholly  of  proof  of  oral  declara- 
tions on  the  part  of  the  wife,  the  grantee  in  the  deed,  that, 
thougli  the  deed  was  to  be  taken  in  her  name,  because,  in  that 
way,  the  land  could  be  purchased  for  $100.00  less  money,  she 
was  wholly  unable  to  pay  the  purchase  money,  that  the  same 
«as  to  be  paid  by  her  husband;  the  plaintiff,  and  that  she  was 
to  convey  the  land  to  him  later,  and  proof  of  her  inability,  and 
his  ability,  to  pay  it  and  actual  payment  thereof  by  him.  Kany 
of  these  declarations  were  made  before  the  deed  was  executed, 


May  1910.]  LrmviCK  r.  Johssos.  501 

while  others  of  subsequent  date  recognize  and  admit  the  trust 
and  express  intention  to  execute  it.  The  cireumatancea  dis- 
closed by  the  evidence  indicate  that  the  husband  did,  in  fact, 
pay  the  purchase  money.  The  purchaee  price  was  $250.00, 
of  which  $200.00  was  paid  on  the  delivery  of  the  deed.  Of 
this  cash  payment,  $150.00  was  borrowed  of  Isaac  Martin  on  a 
note,  executed  to  him  by  the  plaintiff  and  bis  wife.  The  wife 
of  Isaac  Martin  testifies  that  the  plaintiff  paid  the  note,  her 
husband  giving  him  receipts  for  the  payments  and  endorsing 
the  same  on  the  note.  A  paper  is  filed  in  the  record  which  pur- 
ports to  show  copies  of  these  receipts,  indicating  payment  bj 
the  plaintiff.  A  witness  testifies  positively  to  the  admission 
by  one  of  the  grantors  of  his  receipt  from  the  plaintiff  of  a 
steer  and  other  property  in  part  payment  of  the  note,  held  for 
the  remaining  $50.00  of  the  purchase  money,  and  another  wit- 
ness to  the  payment  by  t^e  plaintiff  of  a  balance  due  on  that 
note.  In  view  of  some  controversy  as  to  the  relative  financial 
ability  of  the  husband  and  wife  to  make  payment,  their  assess- 
ments for  purposes  of  taxation  are  put  into  the  record  and 
disclose  pronounced  superiority  of  the  husband  in  this  respect. 
There  is  some  contradiction  between  his  testimony  and  that 
of  some  of  the  defendants,  respecting  alleged  admissions  on 
his  part,  as  well  as  his  ability  to  pay  for  the  land  and  the 
impecuniousneas  of  the  wife  at  the  time  it  was  bought.  A  letter 
from  him  to  one  of  the  defendants,  in  which  he  proposed  to  pur- 
chase their  interests,  is  also  put  in  evidence,  but  he  insists  his 
proposition  was  an  offer  to  compromise  and  get  rid  of  their 
claims,  and  the  letter  bears  some  evidence  of  that  on  its  face. 
In  one  place  he  says,  "If  I  can  buy  you  out,  and  if  I  can't  it 
will  be  something  else."  The  letter  is  by  no  means  a  disclaimer 
of  title.  Witnesses  for  the  defendants  say  the  plaintiff  had 
nothing  at  the  time  of  his  marriage  and  that  the  wife  had,  in 
addition  to  her  household  goods,  some  horses,  cattle  and  sheep, 
but  others  say  she  had  no  stock  or  other  property  of  any  sub- 
stantial value.  One  of  the  defendants,  a  sister  of  the  deceased 
wife,  testifies  that  she  told  her  she  would  not  convey  the  land 
to  her  husband,  but  her  evidence  cannot  be  considered,  since 
she  is  a  party  to  the  suit,  interested  in  the  event  thereof,  and 
the  subject  matter  is  a  personal  communication  with  a  deceased 
person  under  whom  she  claims. 
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Ae  the  declarationB  of  the  deceaaed  wife,  put  in  evidence,  are 
plain,  clear  and  nneqaivocal,  certain  as  to  the  beneficiary  of 
the  trust,  the  coneideration  upon  which  it  i8  founded  and  the 
Bubject  matter,  and  consistent  with  the  surroundings  and  cir- 
cumstances disclosed,  and  the  evidence  preponderates  in  favor 
of  the  plaintiff,  we  are  unable  to  see  that  the  trial  court  erred 
in  its  finding  upon  the  issue  of  fact. 

The  remaining  and  important  inquiry,  therefore,  is  whether 
the  statute  of  frauds  excludes  the  claim,  thus  set  up,  and  this 
question  seems  to  be  foreclosed  by  our  decisions,  Johnson  v.  . 
Ludwick,  58  W.  Va.  464;  Cvrrence  v.  Ward,  43  W.  Va.  367, 
370,  371 ;  and  Troll  t.  Carter,  15  W.  Va.  567.  Taking  these 
cases  in  their  inverse  order,  they  hold  as  follows:  "But  if  a 
party  obtains  a  deed  without  any  consideration  upon  a  parol 
agreement  that  he  will  hold  the  land  in  trust  for  third  parties, 
such  a  trust  ao  proven  will  be  enforced  in  a  court  of  equity,  as 
to  permit  a  party  to  hold  the  land  so  obtained  for  his  own  use 
would  be  to  permit  the  grantee  to  commit  a  fraud."  Troll  v. 
Carter.  "Where  one  buys  land  under  executory  agreement,  and 
afterwards,  before  legal  title  passed,  verbally  agrees  that  if 
another  will  pay  the  purchase  money  he  shall  have  the  land, 
and  that  other  does  so,  the  trust  is  enforcible  in  equity."  Cvr- 
rence V.  Ward.  "But  where  land  is  purchased  and  paid  for  by 
the  husband,  and  the  conveyance  taken  in  the  name  of  the  wife, 
pursuant  to  an  understanding  and  agreement  between  them  at 
the  time  of  the  purchase  and  conveyance,  that  the  land  is  to 
be  held  by  the  wife  for  the  benefit  of  the  husband,  this  creates 
an  express  tmat  which  will  be  enforced  in  favor  of  the  husband." 
Johnson  v.  Ludwick.  The  doctrine  of  these  cases  seems  to  be 
sustained  by  the  text  and  cases  cited  in  28  A.  &  E.  Ency.  Law 
S72. 

A  purchase  by  the  husband  in  the  name  of  the  wife  would 
be  regarded,  on  the  face  of  the  transaction,  as  a  gift  io  the 
wife,  but  this  is  only  a  rebuttable  presumption  which  can  be 
overthrown  by  evidence  to  the  contrary.  Johnson  v.  Ludaick, 
cited.  Here,  the  evidence  is  amply  sufficient,  in  our  opinion, 
to  accomplish  this  result. 

For  the  reasons  stated,  the  decree  will  be  affirmed. 

Affirmed, 
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CHARLESTON. 

Ashland  Coal  &  Coke  Co.  v.  Hdll  Coal  &  Coke  Cokpobation. 
Decided  May  10,  1910. 

1.  Contracts — Waiver  of  Breach — Acceptance  of  Part  Performance. 

Altbou^  a  condition  precedent  In  a  contract  must  be  fully 
performed.  In  order  to  bind  tbe  opposite  party  to  pertormaoce  of 
tils  r^lprocal  obligation,  acceptance  of  performance  of  only  a 
substantial  part  thereof  precludes  reliance  upon  the  breach  as 
matter  Justifying  renunciation  or  discharge  of  the  contract 

2.  Same. 

I^rtlal  Interruption,  for  a  time,  of  a  continuous  duty,  im- 
posed by  a  contract,  amounting  to  a  breach  of  a  condition  pre- 
cedent, is  unavailing  as  ground  of  repudiation.  If  such  partial 
performance  bae  been  accepted  until  the  period  of  interruption 
hsa  ceased. 

3.  Same. 

Under  such  circumstances,  waiver  of  the  breach  to  the  extent 
aforesaid,  follows  aa  a  matter  of  law,  and  Is  not  a  mere  ques- 
tion of  Intent  foi-  jury  determination. 

i.  .  Same — Suipenairm  of  Perfoi-mance — Election  Bettceen  CanixUa- 

tion  and  Acceptance. 

A  clause  In  a  contract  between  a  coke  producing  company  and 
Its  sales  agent,  providing  that,  for  certain  specified  causes, 
deliveries  thereunder  may  be  suspended  or  partially  suspended, 
or,  at  the  option  of  the  party  not  In  default,  may  be  tramedl- 
ately  canceled,  ilurlng  the  period  of  such  interruption,  by  Im- 
mediate notice  io  that  effect,  contemplates  partial  performance, 
under  such  circumstances,  In  the  absence  of  cancellation,  and  im- 
poses  upon  the  [tarty  not  in  default  the  dnty  of  election  be- 
tween cancellation  and  acceptance  of  partial  performance,  on 
the  happening  of  the  contingency  or  as  soon  thereafter  as  may 
be  prnctlcable. 

5.  Same. 

Such  clause  does  not  autborlze  cancellation  for  all  time,  but 
only  during  the  period  of  interruption. 

6.  Same— Brencft — Kightt  of  Other  Parties. 

Failure  of  full  performance,  due  to  causes  other  than  those 
specified  In  such  clause,  amounts  to  a  breach,  but,  If  the  oppo- 
site party  Induced  or  caused  such  breach  by  Its  own  default.  It 
can  take  no  advantage  of  It. 

67  W.  Va. 
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7.  Sbt-Oft  and  Cockter  Claim — Claim  for  CnUquidated  Dttmatei. 

A.  claim  for  unliquidated  damages  is  not  available  as  a  set- 
oft. 

8.  Sake. 

Sucb.  a  claim  may  be  proved  In  reduction  or  bar  of  tbe  plaint- 
iffs demand,  ff  it  stows  out  of  tbe  contract  on  wUcIl  the  plaint- 
IfF  sues,  but  no  recover;  over  in  favor  of  tife  defendant  can  be 
bad  tbereon. 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  the  Ashland  Coal  &  Coke  Company  against  the 
Hull  Coal  &  Coke  Corporation.  Judgment  for  plaintiff  and 
defendant  brings  error. 

Reversed  and  Remanded. 

A.  W.  Reynolds  and  Lucien  S.  Cocke,  for  plaintiff  in  error. 

Anderson,  Strother  &  Hughes,  for  defendant  in  error. 

POFFEXBAHQER,  JuiXJE: 

The  refusal  of  certain  instructions,  asked  for  by  the  defend- 
ant, and  the  giving  of  an  iiutruction,  prepared  and  given  by 
the  court  in  lieu  of  those  requested,  constitute  the  grounds  of 
complaint  on  this  writ  of  error. 

The  Ashland  Coal  &  Coke  Company  sued  The  Hull  Coal  & 
Coke  Corporation,  in  assumpait,  for  about  $2,800.00,  the  price 
of  coke  sold  to  the  latter  in  the  months  of  June  and  July,  1906. 
The  defendant  claimed  by  way  of  set-off,  $4,362.34,  as  com- 
mission on  certain  other  coal,  and,  by  way  of  recoupment, 
$2,575.37,  both  of  which  cross-claims  grew  out  of  an  alleged 
breach  of  contract  on  the  part  of  the  plaintiff.  The  jury  dis- 
allowed both  and  rendered  a  verdict  for  the  full  amount  of  the 
claim  of  the  plaintiff. 

The  contract  involved  was  made  about  the  first  of  February, 
1906,  and  is  evidenced  by  two  letters,  one  written  by  Frank  A.Hill, 
President  of  The  Hull  Coal  &  Coke  Corporation,  dated  February 
3,  1906,  proposing,  on  behalf  of  said  corporation,  to  act  as  sales 
agent  for  the  coke  manufactured  by  the  Ashland  Coal  &  Coke 
Company  from  February  1,  1906,  until  October  1,  1906,  and 
to  t^e  and  dispose  of  the  entire  output  of  said  company's  plant, 
on  a  commission  of  eight  per  cent,  on  the  selling  price  of  the  ■ 
coke  on  board  the  cars  at  the  ovens  guaranteed  to  be  not  less 
07  >y.  v». 
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than  $1.85  per  ton  of  two  thouBand  pounds,  and  to  guarantee 
all  accounts  and  remit  in  cash  on  the  35th  of  each  month  for  all 
coke  passing  over  the  scales  during  the  previous  month;  and  the 
other,  dated  March  5,  1906,  accepting  said  proposal.  Said  first 
letter  contained  the  following  additional  provision :  "Our  usual 
strike,  accident  and  transportation  clause  which  reads  as  follows 
to  mutually  govern: —  'In  case  of  strike,  accident,  deficient 
transportation  or  other  cause,  unavoidably  causing  stoppage  or 
pariia]  stoppage  of  the  work  of  the  manufacturer  of  this  coke, 
or  of  its  shipment,  or  in  case  of  accidents  unavoidably  causing 
stoppage  or  partial  stoppage  of  the  works  of  the  buyer,  deliver- 
ies herein  contracted  for  may  be  suspended  or  partially  sus- 
pended, as  the  case  may  be,  or,  at  the  option  of  the  party  not 
in  default,  may  be  immediately  canceled  during  the  continuance 
of  such  interruption  by  immediate  notice  to  that  effect  given  to 
the  other  party.' " 

Whether  teclinically  the  defendant  was  a  sales  agent  or  a  pur- 
chaser of  the  coke  is  an  immaterial  question,  since  it  does  not 
deny  its  liability  for  the  price  of  the  coke  sued  for.  Its  answer 
to  the  demand  of  the  plaintiff  is  a  claim  of  recoupment,  founded 
upon  the  alleged  breach  of  the  contract. 

Jn  the  months  of  Februarj',  March  and  April,  1D06,  the  con- 
tract was  observed  and  complied  with  by  both  parties;  but,  in 
Afay  of  that  year,  the  defendant  was  unable  to  handle  the  entire 
ootput  of  the  plaintifiFs  plant.  This  disability  continued  through 
the  month  of  June.  As  to  whether  it  was  able  to  take  all  the 
coke  contracted  for  in  July,  is  a  controverted  matter  and  con- 
stitutes the  crucial  question  in  the  case.  About  May  1st,  the 
defendant  lost  a  large  contract  with  the  Algoma  Steel  Company 
at  Sault  Ste  Marie.  Sometime  after  that,  an  accident  liappened 
to  the  plant  of  another  customer  at  Eoanoke,  Virginia.  These 
adversities  seem  not  to  have  been  reported  to  the  plaintiff  at 
once,  bnt  the  requisitions  for  coke  from  its  plant  fell  off  greatly, 
with  the  result  tiiat  many  of  its  ovens  had  to  be  put  out  and  its 
force  of  laborers  greatly  reduced.  However,  it  continued  to 
deliver  such  quantities  of  coke  as  the  defendant  called  for  and 
never  ceased  to  do  so  until  about  July  24th.  In  February,  the 
defendant  took  190  cars,  in  March  261,  in  April  318,  in  May 
60,  and  in  June  104,  The  plaintiff  had,  at  its  two  plants, 
Ashland  and  Monitor,  410  ovens,  of  whicli  flie  largest  number 
67  w,  Va. 


506  Coal  &  Coke  Co.  r.  Coal  &  Coke  Cor.  [May  1910. 

in  operation  at  any  time  was  260.  These  were  reduced  -from 
time  to  time  until  the  niunbei:  in  blast  fell  to  64.  This  la  said 
to  have  been  attended  by  a  loee  of  from  five  to  ten  thousand 
dollars  a  month.  Ko  notice  of  any  intention  to  cancel  or 
repudiate  the  contract  waa  given,  however,  and  the  plaintiff 
continued  to  take  the  benefit  of  it,  as  has  been  stated.  It  was 
4,  advised  of  the  imbarraasment  under  which  the  agent  company 
was  laboring.  On  May  7th,  it  addressed  an  inquiry  to  the 
agent  company  as  to  why  it  was  not  receiving  orders  for  its 
output  of  coke,  saying  "we  are  burning  only  175  ovens  at 
present,  but  you  are  furnishing  us  with  orders  for  only  50." 
This  letter  was  replied  to  on  May  10th,  and  the  loss  of  the 
Algoma  contract  reported,  with  the  additional  information  that 
another  company  had  defeated  the  Hull  Corporation  by  cutting 
the  price  ten  to  fifteen  cents  and  representing  superiority  of 
their  coke.  The  following  further  statement  in  this  connec- 
tion was  made:  "It  is  not  hard  for  them  to  convince  the  Soo 
people  of  this  fact  as  when  we  made  claim  for  our  coke  being 
of  as  high  quality  as  the  other  people  they  showed  us  con- 
tinuous analyses  of  coke  from  two  of  our  plants  which  we 
had  been  shipping  them  there,  the  ash  for  days  ran  as  high 
as  fifteen  per  cent.  This  has  temporarily  reduced  our  coke 
shipment.  We,  however,  expect  to  close  a  business  tomorrow 
of  equal  volume  to  that  which  we  have  lost,  and  should  we  be 
successful  in  this,  we  will  at  once  advise  you,  and  it  will  not 
be  necessary  to  put  out  any  more  ovens ;  in  fact  it  would  almost 
be  necessary  to  put  in  some  additional  ovens  to  obtain  the 
output."  On  June  .13th,  1906,  the  Hull  Corporation  reported 
the  accident  to  the  Boanoke  furnace  and  then  said :  "Our  sales 
for  shipment  after  July  Ist,  as  of  today,  would  indicate  an 
output  from  yoiir  oven  of  five  to  seven  cars  daily  unless  we 
should  be  able  to  increase  our  sales  between  now  and  July  1st. 
This,  of  course  we  espeet  to  do.  Until  July  Ist,  the  indica- 
tions are  that  we  will  have  to  live  from  hand  to  mouth  and  the 
tonnage  we  can  take  from  will  be  very  uncertain,"  They  also 
sent  the  result  of  an  analysis  of  coke  shipped  in  April,  made 
by  tiie  Algoma  Steel  Company  people,  showing  17.17%  ash, 
an  amount  considerably  in  excess  of  that  allowed  in  Standard 
Pocahontas  coke  which  the  plaintiff  had  agreed  to  furnish.  The 
record  discloses  no  intimation  of  intention  on  t)ie  part  of  the 
6T  w.  Va. 
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plaintiff  to  cancel  or  repudiate  the  contract  on  account  of  the 
breach  thereof  by  the  defendant,  after  the  receipt  of  this  in- 
formation, until  July  25th.  As  we  have  stated,  it  furnished 
104  care  in  June  and  from  July  Ist  until  July  24th,  when  it . 
ceased  to  make  deliveries,  it  furnished  61  ears,  but  there  is  evi- 
dence tending  to  show  more  were  demanded  of  it  in  July, 

In  the  meantime,  without  the  knowledge  of  the  Hull  Cor- 
poration, the  plaintiff  entered  into  negotiations  with  the  Norton 
Iron  Works,  of  Ashland,  Ky.,  through  an  agent,  for  the  sale  of 
its  coke  to  that  company,  which  culminated  in  a  contract  for 
the  entire  out-put  of  the  plant,  bearing  date  June  30,  1906, 
but  it  is  admitted  that  it  was  not  actually  signed  untU  Aug.  1, 
1906.  W.  A.  Phillips,  President  of  The  Ashland  Coal  &  Coke 
Company,  said  in  his  testimony :  "I  think  the  contract  had  been 
entered  into  on  July  20th,  but  had  not  been  signed  until  Aug. 
Ist,  The  mistake  was  made  in  placing  June  instead  of  July, 
the  earlier  date."  Said  company,  on  July  25,  1906,  forhialty 
notified  the  defendant  that  it  had  sold  the  product  of  its  ovens 
to  the  Norton  Iron  Works  and  could  not  ship  any  more  to  the 
Hull'  Corporation.  Thereafter  it  ceased  to  do  so  and  sold  all 
of  its  coke  to  tlje  Norton  Iron  Works.  It  is  on  the  coke  so  sold 
that  the  defendant  claims  a  commission  of  eight  per  cent. 

As  to  the  situation  of  the  defendant  and  its  relation  to  the 
plaintiff  from  July  1st  until  July  35th,  there  is  conflict  in  the 
testimony.  The  former  claims  that,  relying  upon  the  silence 
and  acquiescence  of  the  latter,  with  full  notice  to  the  plaintiff 
of  the  circumstances,  causing  embarrassment,  and  its  Intention 
to  relieve  the  situation  by  securing  new  contracts,  it  did  secure 
them  and  was  in  a  condition  on  or  before  July  25th  to  take 
the  entire  out-put  of  the  plaintiffs  ovens,  and,  from  July  Ist 
until  July  25th,  made  requisition  upon  it  covering  the  entire 
out-put  of  the  plant,  and  gave  shipping  directions  for  all  of 
the  carp,  the  latter  reported  as  having  been  received  and  loaded. 
It  continued,  through  the  months  of  July,  August  and  Sep- 
tember, to  send  in  its- written  requisitions,  which  were  ignored. 
The*  plaintiff  says  these  requisitions  were  not  made  in  good 
faith,  but  simply  to  bolster  up  a  claim.  It  denies  that  the 
defendant  had  any  customers  for  the  coke  and  says  these  requi- 
sitions named  nobody  as  consignees,  wherefore  no  shipments 
could  be  made  under  them.  Some  of  its  agents  say  in  their 
67  w.  vb. 


-ODJ^Ie 


508  Coal  &  Coke  Co.  r.  Coal  &  Coke  Cor.  [May  1910. 

teBtimony  they  repeatedly  called  up  Mr.  French,  the  agent  of 
the  defendant,  and  asked  him  for  shipping  directions  which  henas 
unable  to  give.  On  the  other  hand,  Mr.  French  testifies  to  the 
number  of  cars  for  which  lie  gave  consignments  from  June  32nd 
to  June  30th,  and  closes  by  saying:  "On  June  30th  we  con- 
signed three  cars  that  were  loaded  by  The  Ashland  Coal  &  Coke 
Company  on  the  27th  of  June,  which,  according  to  the  records 
furnished  us  by  The  Ashland  Coal  &  Coke  Company  were  the 
last  unconsigned  ears  on  their  yards."  He  then  stated  facts 
tending  to  show,  and  claimed,  that  sU  the  coke  loaded  in  June 
had  been  removed  on  July  2nd  except  seven  cars  and  said  they 
were  consigned.  He  then  stated  what  occurred  in  July  and 
said  the  Ashland  Company  reported  19  loaded  cars  on  tiieir 
tracks  on  July  10th,  but  they  had  been  tagged  for  shipment 
and  were  allowed  to  stand  there  by  the  railroad  people,  and  that 
on  July  12th  they  reported  the  receipt  of  ten  empties  and  the 
loading  of  four,  leaving  on  hand  sis  empties  and  nine  loaded 
cars.  He  then  said:  "After  that  date  they  were  evidently 
shipping  to  other  parties  and  did  not  give  us  this  information, 
though  we  were  demanding  that  our  orders  be  filled."  In  his 
testimony  in  chief,  he  said  that,  on  discoveringi  liist  his  orders 
were  not  being  filled,  he  went  to  the  ofiSce  of  the  Ashland  Com- 
pany and  demanded  of  Mr.  Phillips,  their  manager;  Mr,  O'Neal, 
their  superintendent,  and  Mr.  Babb,  their  bookkeeper,  the  filling 
of  his  orders.  He  further  aavs  he  gave  them  information  that 
his  company  needed  coke  and  asked  them  to  increase  their  ship- 
ments and  says  he  urged  them  to  prepare  to  increase  their 
out-put.  He  says  that,  in  the  effort  to  obtain  coke  from  them, 
he  visited  their  plant  on  July  7th,  11th  and  18th,  and  made  a 
vigorous  protest  against  their  shipping  to  other  parties,  adding 
"I  found  out  they  had  quite  a  number  of  cars  billed  to  other 
parties  than  ourselves  and  I  demanded  that  they  destroy  the 
tags  on  the  cars  consigned  to  other  parties  than  ourselves  and 
to  tag  the  cars  in  conformity  with  our  requisitions." 

After  the  introduction  of  all  the  evidence,  the  defendant 
asked  the  court  to  instruct  the  jury,  (1)  that  the  letter  of 
July  25th,  1906,  was  an  effort  to  cancel  the  contract,  and  that, 
in  so  doing,  the  plaintiff  broke  its  contract,  if  the  jury  should 
believe  that,  on  that  date  and  prior  thereto,  the  parties  had 
been  executing  the  contract,  and  at  that  time  the  defendant  was 
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tendering  and  ready  and  willing  and  able  to  tender  orders  for 
coke  sufficient  to  cover  the  out-put  of  the  ovens;  (2)  that, 
if  the  jury  should  find  for  the  defendant,  they  could  assess  in 
its  favor  such  damages  as  nrould  compensate  it  for  losses  result- 
ing from  the  breach  of  the  contract  by  the  plaintiffs,  whether 
snch  losses  consisted  of  advanced  prices,  paid  for  coke  by  the 
defendant,  to  fill  its  contracts,  made  on  account  of  coke  the 
plaintifF  was  to  furnish,  or  loss  of  commission  on  coke  sold  by 
the  plaintiff  to  other  parties  than  the  defendant;  (3)  that,  if 
the  jury  believed  the  defendant  had  failed  to  comply  with  its 
contract  prior  to  June  13,  1906,  and'  that  the  plaintiff  was 
informed  of  this  fact  on  or  about  that  date,  and  that  said 
failure  would  continue  until  July  Ist,  and,  after  that  date,  the 
defendant  would  be  able  to  take  from  five  to  seven  cars  per 
day,  and  the  plaintiff  accepted  such  information  and  continued 
thereafter  to  take  the  benefit  of  the  contract  and  led  the  de- 
fendant to  believe  the  promise  of  its  letter  was  satisfactory, 
such  acts  constituted  a  waiver  on  the  part  of  the  plaintiff,  and 
that  if  they  believed  the  defendant  was  ready,  willing  and  able 
to  furnish  orders  during  the  month  of  July  and  thereafter  for 
five  to  seven  cars  per  day,  and  the  plaintiff  was  informed  of  that 
fact,  the  action  of  the  plaintiff  on  July  25th  constituted  a 
breach  of  the  contract;  (4)  that  the  defendant  was  entitled  to 
a  commission  of  eight  per  cent,  on  the  coke  sold  to  the  Norton 
Iron  Works  and  persons  other  than  the  defendant  or  its  con- 
signees, during  the  time  covered  by  the  contract,  February  1, 
1&06,  to  October  1,  1906,  iC  the  jury  believed  such  sales  had 
been  made  by  the  plaintiff,  and  the  defendant  had  made  con- 
tracts for  the  sale  of  said  coke  and  was  demanding  delivery 
thereof  by  the  plaintiff  on  its  orders  and  consignments;  (5)  that, 
if  the  jury  believed  the  defendant,  before  notice  from  the  plain- 
tiff of  its  intention  to  cease  to  make  deliveries  of  co"ke  under 
the  contract,  the  defendant  was  demanding  delivery  thereof, 
and,  under  the  belief  that  the  plaintiff  would  continue  to  observe 
its  contract,  had  made  contracts  for  the  sale  of  the  coke  to  be 
delivered  to  it  by  the  plaintiff,  and,  by  reason  of  the  breach 
of  the  contract  on  the  part  of  the  plaintiff,  the  defendant  had 
been  compelled  to  buy  coke  from  other  parties  to  enable  it  to 
comply  with  its  own  contracts,  made  as  aforesaid,  at  a  price 
greater  than  it  received;  for  the  same,  the  plaintiff  was  liable 
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to  the  defendant  for  the  difference  between  the  pricea  it  paid 
and  the  prices  received  for  such  coke  and  tlie  defendant  en- 
titled to  off-set  such  dama^B  against  the  account  sued  on; 
(6)  and  "that  if  they  believe  from  the  evidence  in  this  case  that 
the  defendant  did  not  furnish  to  the  plaintiff  sulBcient  orders 
to  cover  all  the  coke  manufactured  by  it  or  which  it  was  able 
and  desired  to  manufacture  during  the  months  of  May,  June 
and  the  early  part  of  July,  1906,  and  further  believe  from  the 
evidence  that  on  the  25th  day  of  July,  when  the  plaintiff  in- 
formed the  defendant  of  its  intention  to  cease  delivery  of  the 
coke  under  the  contract'  sued  on  in  this  case,  the  defendant  had 
secured  contracts  for  and  was  demanding  the  delivery  of  all  the 
coke  that  the  plaintiS  was  then  making  and  was  able  and  desired 
to  make  between  that  date  and  the  first  day  of  October,  1906, 
then  the  failure  of  the  defendant  during  the  months  of  May, 
June  and  the  early  part  of  July,  1906,  to  furnish  sufficient 
orders  to  the  plaintiff  for  its  coke  as  aforesaid,  did  not  give  the 
plaintiff  the  right  to  cancel  and  refuse  to  comply  with  the  said 
contract  on  and  after  the  35th  day  of  July,  1906." 

The  court  refused  all  of  these  instructions  and  gave  one, 
prepared  by  itself,  embodying  in  a  general  way,  practically  all 
that  is  included  in  those  rejected,  and  covering  nearly  two 
pages  of  the  printed  record.  It  is  not  separated  into  para- 
graphs nor  even  sentences  and-  is  very  much  involved.  We  will 
not  undertake  to  analyze  it  fully.  It  suffices  to  point  out  one 
faj;al  defect  in  it,  and  to  show  which  of  the  instmctions, 
requested  by  the  defendant,  should  have  been  given. 

In  lieu  of  the  defendant's  6th  instruction,  above  quoted,  the 
court  inserted  this  in  its  instruction:  "And  that  such  breach 
was  not  waived  by  the  plaintiff."  The  difference  between  the 
two  instructions  on  the  subject  of  waiver  is  manifest.  The  one 
requestea  by  the  defendant  sets  forth  hypothetically  the  facta 
and  tells  the  jury  that,  if  they  find  they  are  established,  the 
plaintiff  has  waived  the  breach,  committed  by  the  defendant, 
and  cannot  rely  upon  it  as  matter  of  defense  to  the  claim  of 
recoupment.  Sometimes  a  waiver  is  a  mere  matter  of  intention, 
a  fact  to  be  ascertained  by  the  jury;  but  it  is  not  always  so. 
It  is  often  a  mixed  question  of  law  and  fact  and,  when  it  is, 
the  court,  if  asked  to  do  so,  should  submit  only  the  questions  of 
fact  to  the  jury,  and  declare  the  law  thereon  itself.  The  in- 
e?  w.  vb, 
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structiou  on  this  queation,  prepared  by  the  court,  submitfi  to  the 
jury  both  the  law  and  the  facta.  The  one  asked  for  by  the 
defendant  vould  have  submitted  the  questions  of  fact  only,  and 
it  should  have  been  given,  if  it  embodies  iii  the  hypothetical 
statement  all  of  the  elements  necessary  to  constitute  a  waiver. 
Beading  it  in  the  light  of  the  evidence,  we  think  it  does.  That 
the  plaintiff  continued  to  take  the  benefit  of  the  contract,  as 
far  afl  the  defendant  was  able  to  perform  it,  through  the  months 
of  May  and  June  and  up  into  the  month  of  July,  ia  an  uncon- 
troverted  fact.  In  its  bill  of  particulars  and  the  testimony  of 
its  witnesses,  the  plaintiff  claims  from  the  defendant  the  pur- 
chase money  of  coal  delivered  as  late  as  July  23rd  and  possibly 
July  24th.  This  instruction  does  not  affirmatively  and  positively 
state  this  salient  and  vital  fact  in  the  case,  but  it  is  therein 
embraced  by  implication  in  two  places.  It  says  this:  "And 
further  believe  from  the  evidence  that  on  the  S5th  day  of  July, 
when  the  plaintiff  informed  the  defendant  of  its  intention  to 
cease  deliveries  of  coke,"  which  carries  the  necessary  implica- 
tion that  deliveries  had  continued  up  until  that  time.  The 
like  implication  is  found  in  this  clause:  "Then  the  failure  of 
the  defendant  during  the  months  of  May,  June  and  the  early 
part  of  July,  1906,  to  furnish  sufficient  orders  to  the  plaintiff 
for  its  coke  as  aforesaid."  The  assumption  of  an  admitted  fact 
in  an  instruction  is  always  permissible.  Indeed,  it  would  be 
wrong  to  submit  it  to  the  jury  as  a  matter  in  controversy. 
Blashf.  on  Instruc.  section  3G,  citing  numerous  decisions.  If 
it  could  be  said  this  material  fact  has  been  omitted  from  the 
instruction,  no  possible  injury  or  prejudice  could  flow  from  the 
omission,  so  far  as  we  are  able  to  see.  Both  parties  say  it  is 
true.  The  plaintiff's  claim  is  founded  upon  it  as  true  and  the 
defendant  admits  it.  Can  it  be  supposed,  for  an  inatant,  that' 
the  jury  could  overlook  it  or  that  it  could  escape  their  attention? 
However  this  may  he,  it  has  not  been  omitted.  Though  informal 
arid  only  impliedly  expressed,  it  is  included  in  the  instruction 


If  the  plaintiff  had  desired  to  do  so,  no  doubt  it  could  have 
suspended  the  contract  on  the  failure  of  the  defendant,  for  the 
reasons  disclosed  by  it,  to  take  the  product  of  the  plant.  The 
contract  contemplated  it,  by  giving,  to  the  party  not  in  default, 
the  alternative  right  of  cancellation,  during  the  continuance 
67  w.  v«. 
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of  an  interruption,  by  immediate  notice  to  "that  effect,  but  that 
would  have  been  mere  Buspension,  during  the  period  of  the 
interruption,  founded  upon  a  came,  specified  in  the  contract. 
This  clauBe,  therefore,  cannot  be  construed  aa  precluding  right 
of  repudiation  for  a  breach  of  the  contract,  a  failure  to  take 
the  product  of  the  plant,  not  juatified  by  such  cause.  But  as 
the  instructions  we  are  now  considering  assume  or  concede, 
for  their  purpose,  tlie  Qoo-exiBtence  of  such  cause,  thia  phase 
of  the  case  turns  on  the  ability  of  the  defendant  to  take  the 
out-put  of  the  plant,  when  the  plaintiff  gave  notice  of  renuncia-. 
tion  or  repudiation.  Hence  the  construction  of  the  strike  clause 
will  be  deferred  for  the  present.  It  seems  clear  that  the  plain- 
tiff, after  having  taken  the  benefit  of  the  contract  to  the  extent 
of  the  ability  of  the  defendant  to  "perform  it,  with  full  knowl- 
edge of  the  non-performance  and  the  conditions  relied  upon  by 
way  of  escuee  therefor,  could  not;  after  the  breach  on  the  part 
of  the  defendant  had  ceased  to  exist,  repudiate  or  cancel  the 
contract  on  the  ground  of  such  past  breach.  Full  performance 
by  the  defendant,  or  partial  performance,  justified  by  the  cause 
specified,  may  have  been  originally  a  condition  precedent,  or- 
the  fulfillment  of  a  dependent  or  concurrent  promise  or  under- 
taking, but,  if  that  be  true,  failure  on  the  part  of  the  plaintiff 
to  avail  itself  of  the  breach  or  non-performance  thereof  reduced 
it  to  a  mere  warranty  and  rendered  it  no  longer  available  as 
justification  for  non-performance  of  the  reciprocal  obligatirai. 
"A  condition  precedent  may  change  its  character  in  the  course 
of  performance  of  the  contract ;  and  a  breach  that  would  effect 
a  discharge,  if  treated  as  such  at  once  by  the  promisee,  ceases 
to  be  such,  if  he  goes  on  with  the  contract  and  takes  a  benefit 
under  it.  Accordingly,  if,  after  breach  of  a  condition  pre- 
cedent, the  promisee  continues  to  accept  performance,  the  con- 
dition loses  its  effect  as  such,  and  becames  a  warranty  in  the 
sense  that  it  can  be  used  only  as  a  means  of  recovering  damages." 
Hammond  on  Contracts,  p.  923;  Clarke  on  Con.,  p.  466;  Page 
on  Con.,  sections  194-1505;  9  Cy.  646;  7  A.  4  E.  Enc.  Law 
152.  This  principle  is  well  stated  in  WUey  v.  Athol,  150  Mass. 
426,  in  the  following  terms :  "But  although  conditions  pre- 
cedent must  be  performed,  and  a  partial  performance  is  not 
sufficient,  yet  when  a  contract  has  been  performed  in  a  sub- 
stantial part,  and  the  other  party  has  voluntarily  accepted  and 
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received  the  benefit  of  the  part  performance,  knowing  that  the 
contract  was  not  being  fully  performed,  the  latter  may  thereby 
be  precluded  from  relying  upon  the  performance  of  the  residue 
as  a  condition  precedent  to  hie  liability  to  pay  for  what  he  has 
received,  and  may  be  compelled  to  rely  upon  his  claim  for 
damages  in  respect  of  the  defective  performance."  To  the  same 
effect  Bee  Li/on  v.  Bertram,  20  How.  140;  Witers  v.  Green,  9 
How.  213;  Thornton  v.  Wynn,  12  Wheat.  183;  Perley  v.  Balch, 
33  Pick.  283;  Bvmett  v.  Stanton.  2  Ala.  183;  Ease  v.  John, 
10  Watts.  107;  Kenworthy  v.  Stevens,  132  Mass.  123.  The 
principle  was  applied  under  conditions  similar  to  those  pre- 
sented here  in  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  417, 
in  which  it  is  said  and  held :  "That  although  an  interruption 
of  the  mill  power  might  be  construed  to  be  the  breach  of  a 
condition  precedent,  which  would  authorize  the  defendant  to 
break  off  from  the  performance  of  his  contract,  yet  if  lie  con- 
tinued in  the  performance  until  the  power  was  re-established, 
this  would  amount  to  a  waiver,  and  he  would  no  longer  be 
excused  frtrnj  further  performance;  although  if  he  had  suffered 
loss  by  the  delay  in  furnishing  the  power,  he  would  have  a 
remedy  by  an  action  for  damages." 

Under  this  principle,  waiver  follows  as  matter  of  law,  if  the 
facts  conditionally  assumed  in  the  instruction  are  true  Hence, 
the  refusal  of  said  instruction  and  failure  to  give  a  proper  one 
on  the  subject  matter  thereof  constitute  error  to  the  prejudice 
of  the  defendant,  for  which  the  judgment  will  have  to  be  reversed 
and  a  new  trial  allowed. 

The  same  principle  sustains  defendant's  instructions  Nob. 
1  and  5.  All  the  others  were  properly  refused.  Nob.  2  and 
4  are  bad,  for  lack  of  a  limitation  on  the  amount  of  the  dainages 
claimed  by  way  of  recoupment.  Neither  of  these  claims  is  a 
set-off,  A  set-off  is  a  debt  due  the  defendant  from  the  plain- 
tiff. Case  Mfg.  Co.  v.  Sweeney,  47  W.  Va.  638 ;  Clark's  Cove 
Ovano  Co.  v.  Appling,  33  W.  Va.  470;  Harrison,  v.  Workman, 
8  Leigh  296 ;  Robertson  v.  Hogshead,  3  Leigh  667 ;  Christian 
v.  Miller,  3  Leigh  78.  Unliquidated  damages  cannot  be  the 
subject  of  a  setoff.  The  loss  of  commission  by  reason  of  plain- 
tiff's alleged  breach  of  the  contract  is  a  claim  of  that  kind. 
The  commissions  were  not  earned.  The  defendant  did  not 
sell  the  plaintiff's  coke  to  the  Norton  Iron  Works,  on  account 
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of  which  the  commieBioiiB  are  claimed.  Therefore,  the  claim 
ia  for  unliquidated  damages,  arising  out  of  an  al1ee:ed  wrongful 
prevention  of  gain  or  profit  the  defendant  would  have  earned, 
if  it  had  been  permitted  to  make  the  Bales.  Such  damages, 
lilce  those  embodied  in  the  other  claim,  constitute  mere  matter 
of  defense,  going  to  reduce  or  bar  recovery,  but  affording  no 
baeia  for  a  verdict  or  judgment  over  in  favor  of  the  defendant, 
Qae  Co.  v.  Hecdy,  33  W.  Va.  102,  106;  Baltimore  £c.  Co.  y. 
Biiner,  15  W.  Va.  455,  464;  Bidtimore  £c,  Co.  v.  Jameson, 
13  W.  Va.  833,  838. 

Instruction  No.  3  embodies  defendant's  interpretation  of  the 
Huspension  or  strike  clause  and  claims  the  benefit  thereof  under 
a  state  of  facte  hypothetically  submitted  to  the  jury.  For  the 
purpose  of  testing  the  correctness  of  this  instruction  and  settling 
the  principles  of  the  case  for  the  new  trial,  it  becomes  neces- 
sary to  construe  this  clause.  We  think  it  gives  right  to  the 
party  not  in  default,  in  the  case  of  an  accident  of  any  of  tiie 
kinds  therein  mentioned,  not  to  cancel  the  contract  wholly 
and  for  all  time,  but  only  during  the  period  of  the  interruption. 
This  accords  with  the  letter  of  the  clause.  It  says  immediate 
notice  of  cancellation  shall  be  given,  if  such  party  desires  to 
cancel.  This  negatives  the  right  to  cancel  by  notice  at  any  time 
such  party  may  see  fit  to  do  so,  within  the  period  of  interrup- 
tion. The  desire  to  cancel  must  be  communicated  immediately 
on  the  happening  of  the  interruption  or  as  soon  as  may  be 
practicable  thereafter.  The  party  having  such  right  must 
elect  at  the  beginning  of  the  period  whether  he  will  cancel  or 
take  partial  performance.  Then  the  clause  says  the  contract 
may  be  canceled  during  the  period  of  interruption,  which 
excludes  the  idea  of  a  cancellation  for  all  time.  Partial  per- 
formance, however,  is  not  optional  with  either  party.  It  ia 
justified  only  by  the  causes  specified.  Partial  performance  not 
justified  in  that  way  is  a  breach  of  the  contract.  When  there 
is  justifiable  partial  performance,  it  does  not  alter  the  con- 
tract nor  confer  any  right  of  alteration.  All  of  this  is  within 
the  contract.  It  is  provided  for  by  it.  Just  what  considera- 
tions induced  the  insertion  of  this  provision  in  the  contract, 
we  do  not  know,  but  it  is  easy  to  perceive  some  upon  which  it 
may  have  been  founded.  Partial  performance  on  the  part  of 
one  company  might,  under  certain  circumstances,  become  very 
6T  w.  Va. 
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embarrasBiDg  to  the  other.  The  producing  company  might  find 
the  cloaing  of  its  plant  decidedly  more  economical  than  partial 
operation  during  the  period  of  interruption;  or  it  might  have 
an  opportunity  to  dispose  of  its  entire  product  to  Bome  person 
other  than  the  agent,  during  such  period,  but  no  chance  to  dis- 
pose of  a  portion  of  it  whUe  bound  to  deliver  the  other  part 
to  the  agent.  Similar  considerations  might  make  this  right  of 
suspension  highly  valuable  to  the  agent  company.  Every  word, 
phrase  and  clause  in  a  contract  must  have  some  force  and  effect, 
and  there  is  a  presumption  that  the  parties  inserted  them  for 
reasons  sufficient  and  satisfactory  to  themselves,  whether  the 
court  is  able  to  see  them  or  not. 

Instruction  No.  3  adopts  the  erroneous  view  that  the  letter 
of  June  13,  1906,  indicating  probability  of  capacity  to  take 
no  more  than  five  to  seven  cars  per  day,  after  July  Ist,  and 
failure  of  the  plaintiff  to  reply  thereto  or  indicate,  in  any 
way,  its  dissatisfaction  with  the  prospect,  amounted  to  a  modifi- 
cation of  the  contract  and  relieved  the  defendant  of  its  obliga- 
tion to  take  more  than  that  quantity  of  coke  after  July  let. 
When  that  letter  was  written,  the  defendant  was  operating 
under  the  suspension  clause,  without  any  notice  of  a  desire  on 
the  part  of  the  plaintiff  to  suspend  the  contract  during  the 
period  of  intermption.  It  was  bound  to  exert  itself  to  over- 
come the  difficulties,  causing  the  interruption  and  put  itself  in 
a  situation,  as  soon  as  possible,  to  take  the  entire  out-put  of 
the  plaintiffs  plant.  Its  pari.ial  performance  was  justified  only 
during  the  period  of  its  inability  to  render  full  performance, 
and  if  it  was  able  to  take  all  the  coke  that  the  plaintiff  could 
produce  after  the  first  of  July,  or,  by  the  exercise  of  reasonable 
diligence,  could  have  been  able  to  do  so,  but  was  not,  it  was 
bound  to  take  it  in  the  one  instance,  and  its  refusal  to  take 
it,  in  the  other,  amounted  to  a  breach  of  the  contract.  There- 
fore, we  think  this  instruction  was  properly  refused. 

In  conformity  with  our  interpretation  of  this  clause,  we  are 
of  the  opinion  that  the  loss  of  the  Algoma  Steel  Company 
contract  was  not  one  of  the  causes  of  interruption  specified  as 
justifying  partial  performance,  if  such  loss  resulted  from  under- 
bidding by  a  competing  company,  and  failure  on  the  part  of 
the  defendant  to  take  all  of  the  plaintiff's  coke,  due  to  such 
loss,  constituted  a  breach  of  the  contract,  Justifying  renuncia- 
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Uon  thereof  by  the  plaintiflE.  But,  if  the  loea  of  that  contract 
■was  due  to  bad  quality  of  coke,  produced  by  the  plaintiff,  it 
would  be  estopped  to  set  up  the  Iobb  of  that  contract  aB  justifi- 
cation for  repudiation.  A  party  to  a  contract  Is  not  discharged 
by  a  breach,  occasioned  by  its  own  failure  of  duty.  Again,  if 
failure  resulted  from  loss  of  said  contract  by  nnder-bidding 
only,  the  plaintiff  waived  the  breach  by  continuing  to  take  the 
benefit  of  the  contract  after  notice,  provided  the  defendant 
was  ready  to  take  the  entire  out-put  of  the  plant,  when  the 
plaintiff  attempted  to  renounce  the  contract.  On  the  other 
hand,  we  think  the  accident  to  the  lioanoke  Furnace  Company, 
causing  partial  failure  of  performance  on  the  part  of  the  de- 
fendant, was  one  of  the  causes  specified  in  tlie  contract.  That 
clause  says  "accidents  unavoidably  causing  stoppage  or  partial 
stoppage  of  the  works  of  the  buyer"  may  suspend  or  partially 
suspend  deliveries,  in  the  absence  of  notice  to  completely  sus- 
pend during  the  period  of  interruption,  given  by  the  party  not 
in  default.  The  Hull  Coal  &  Coke  Corporation  was  not  the 
buyer  within  the  meaning  of  the  contract.  It  was  designated 
therein  as  agent  to  sell  the  coke  to  other  persons  and  guarantee 
and  collect  from  them  the  purchase  m<mey.  Plainly,  its 
customers  were  the  persons  referred  to  as  buyers. 

Our  conclusion  is  that  the  court  erred  in  refusing  defend- 
ant's instructions  Xos.  1,  5  and  6  and  in  giving  its  own  charge 
to  the  jury,  from  which  it  follows  that  the  judgment  must  be 
reversed,  the  verdict  set  aside  and  the  case  remanded  for  a  new 
trial. 

Reversed  and  Remanded. 
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CHARLESTON. 

State  r.  Babklet. 

Decided  May  10,  1910. 

iNTDxicATiNd    LiQuoRs — Illegal    Sale — Nonresidents — Soliciting    Or- 
ders. 
For  syllabus  oee  State  r.  Miller,  66  W.  Va.  436  (66  8.  E.  522). 

Error  to  Circuit  Court,  Jackson  County. 
W.  H,  Barkley  was  indicted  for  an  illegal  Bal«  of  liquor. 
From  an  acquittal,  the  State  brings  error. 

Beversed  and  Remanded. 

William  G.  Conley,  Attorney  General,  and  D.  E.  Matkeivs,  A.i- 
flistant  Attorney  General,  for  the  State. 

Bbannon,  Judge: 

In  the  circuit  court  of  Jackson  county  seven  indictments  were 
fonnd  against  W.  H.  Barkley  for  selling  intoxicating  liquors  and 
soliciting  and  receiving  orders  for  sale  of  such  liquors.  A  jury 
was  waived  and  all  the  cases  submitted  to  the  court  upon  facts 
agreed  between  the  parties,  and  the  court  acquitted  the  defend- 
ant and  rendered  one  judgment  in  all  cases  finding  the  defrtid- 
ant  not  guilty  and  discharging  him  from  the  indictmenta,  ITie 
facta  agreed  show  that  Barkley  sold  no  liquor  in  Jackson  county, 
but  that  in  September,  1905,  he  did  solicit  and  receive  orders 
from  seven  persons  in  that  county  for  the  sale  to  each  of  one 
gallon  of  liquor,  he  acting  only  as  solicitor  or  agent  for  the  Old 
Cannery  Company,  a  company  engaged  in  selling  liquor  in  ihe 
city  of  Cincinnati,  Ohio,  and  that  the  orders  were  sent  to  the 
Cannery  Company,  and  tliat  the  liquors  were  to  be  and 
were  shipped  from  Cincinnati  to  the  purchasing  parties  in  Jack- 
son county.     No  license  appears. 

The  caaes  are  controlled  and  governed  by  the  case  of  Stale 
T.  MUler,  66  W.  Va.  436  (66  S.  E.  538).  We  reverse  the  said 
judgment  of  the  circuit  court,  and  find  upon  the  facts  agreed 
that  the  defendant  is  guilty  as  charged  in  the  indictments.  We 
cannot  here  render  final  judgment  because  we  do  not  consider 


e,yn 


518  Ddnbab  v.  Dohbae.  [May  1910. 

tiiat  this  Court  should  fii  the  punishment  to  be  imposed  upon 
the  defendant,  and  therefore  we  remand  the  cases,  and  each  of 
them,  to  the  circuit  court  of  Jackson  county  with  direeti<Mi  to 
that  court  to  fix  the  puniehment  therefor  in  each  of  the  cases, 
and  lender  judgment  in  favor' of  the  State. 

Reversed  and  Remanded. 


CHARLESTON. 

DONBAR  V.  DUNBAB. 

Decided  May  10,  1910. 

1.  EquiTT— Bill  0/  Review) — Limitations. 

The  limitation  for  a  bill  of  review  from  a  decree  made  be- 
fore chapter  40,  Acta  of  iDQd,  took  effect,  reducing  tbe  limita- 
tion to  one  year,  is  three  years. 

2,  Vekdob  as»  Pobchaskb— Vendor's  Hen—EiiSorcement — Partiu. 

In  a  suit  fa  equity  to  enforce  a  lieu  for  purchase  money  re- 
served in  a  conveyance  Df  land,  persona  not  parties  to  the  oon- 
veyance,  between  whom  and  Its  parties  there  Is  no  equity,  and 
who  claim  title  adversary  to  that  of  the  parties  to  such  con- 
veyance, cannot  be  made  parties  to  such  suit,  and  their  rights 
cannot  be  adjudicated  gainst  them  in  it. 

Appeal  from  Circuit  Court,  Raleigh  County. 
Bill  by  H.'  A.  Dunbar  and  others  against  W.  S.  Dunbar  and 
others.     Decree  for  defendants,  and  plaintiffs  appeal. 

Reversed  and  Remanded. 

Sanders  cC  Crockett,  J.  W.  McCreery,  and  File  &  File,  for 
appellants. 

Price,  Smilh,  Spilman  &  Claij  and  Tl'.  L.  Aslihj,  for  appellees. 

Brassox,  Judge: 

W.  S.  Dunbar  and  wife  conveyed  to  D.  S.  Courtney,  E.  T. 
Crawford  and  W.  L.  Ashby,  Ist,  all  the  right,  title  and  interest 
formerly  lielonging  to  John  Cook  and  JIary  A.  Cook  in  lands  uf 
which  Lenmel  Jarrell,  Sr.,  died  seized,  wliich  interest  was  pur- 
er W.  Vb. 
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chased  by  W.  S.  Bimbar  at  a  sale  under  a  decree,  and  2nd,  all 
the  right,  title  and  interest  of  eaid  Dunbar  and  wife  in  tha 
land  of  Lemuel  Jarrell,  deceased.  This  deed  contained  a  cov- 
enant of  general  warranty  and  a  covenant  for  further  asaur^ 
ance,  and  reserved  ^  lien  for  deferred  purchase  money.  Ijem- 
uel  Jarrell  died  seized  of  ten  tracts  of  land  in  Raleigh  county. 
W.  S.  Dunbar  brought  a  chancery  suit  to  enforce  against  the 
realty  conveyed  by  him  by  that  deed  to  Courtney,  Crawford  and 
Ashby  the  lien  for  purchsAe  money  reserved  in  the  deed.  Court- 
ney, Crawford  and  Ashby  defended  the  suit  by  an  ajiswer  set- 
ting up  that  by  various  conveyances  from  other  parties  they 
had  become  owners  of  all  the  shares  or  interests  in  the  various 
tracts  of  land  of  which  Lemuel  Jarrell  died  seized,  and  that  af- 
terwards W.  S.  Dunbar  claimed  that  said  purchasers  had  not  ac- 
quired all  such  interests,  and  that  he  still  owned  the  Cook  inter- 
est, and  that  in  order  to  get  rid  of  this  claim  of  W.  S.  Dunbar 
they  purchased  of  him  the  said  Cook  interest  and  all  the  inter- 
ests of  Dunbar  in  said  Jarrell  land.  And  said  answer  further 
states  in  effect  that  two  imtereste  had  been  conveyed  by  heirs 
of  Jarrell  to  H.  A.  Dunbar,  and  that  the  deeds  being  defective 
'  those  two  heirs  had  made  second  conveyances  of  those  interests 
to  W.  S.  Dunbar,  thus  making  conflicting  claims  to  those"  inter- 
ests between  H,  A.  Dunbar  and  W.  S.  Dunbar,  Tlie  answer  fur- 
ther stated  that  H,  A.  Dunbar  had  conveyed  to  Michael  Liily 
and  Isabella  Lilly  a  boundary  of  350  acres  of  said  land  and  to 
William  H.  Jarrell  by  one  deed  16^  acres  and  by  another  deed 
63  acres.  The  answer  further  alleged  that  H.  A.  Dunoar  was 
in  possession  of  and  claiming  some  700  acres  or  800  acres  of  the 
Jarrell  land.  How  claiming  ia  not  stated.  The  answer  further 
stated  that  Michael  Lilly  and  C.  N.  Dunbar  had  entered  .on  the 
land  books  in  their  names  18  acres  and  104  poles  of  said  laaJ, 
and  that  C.  N".  Dunbar  had  entered  on  the  land  books  11  acres 
and  5  poles,  such  entries  importing  a  claim-  of  title,  but  how  the 
answer  does  not  certify.  The  answer  further  stated  that  by 
deed  Stephen  Williams  had  conveyed  to  Henry  A.  Williams  60  to 
70  acres  of  the  land  and  had  fenced  a  portion  of  it  and  was  in 
possession  thereof;  and  that  W.  II.  Jarrell  was  claiming  another 
part  of  the  land  containing  about  80  acres,  and  that  C.  P.  Stover 
somehow  claimed  30  acres  of  the  said  lant),  and  alleged  further 
67  W.  Va. 
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that  said  adverse  claimants  were  in  posBesaion.  After  this  an- 
swer was  filed  W.  S,  Dunbar  filed  an  amended  bill  maKiiig  such 
adverse  claimants,  H,  A,  Dunbar,  Michael  S.  Lilly,  Isabella 
Lilly,  W.  H.  Jarrell,  C.  N.  Dunbar,  Henry  A.  Williams,  Stej^en 
Williams,  Jack  Williams,  Daniel  Williams  and  C.  P.  Stover, 
party  defendanls,  and  assailing  their  titles  and  claims  aa  bad 
and  aaking  that  their  rights  be  adjudicated,  &nd  that  their  deeds 
be  canceled  and  set  aside  aa  a  cloud  upon  the  titles  of  the  land, 
and  that  they  be  required  to  stirrender  posaeBBion  to  Courtney, 
Crawford  and  Ashby.  These  adverae  claimants,  the  said  new 
parties,  did  not  appear  and  the  amended  bill  was  taken  for  con- 
fessed against  them.  They  did  not  answer  the  answer  of  Court- 
ney, Crawford  and  Aahby.  Courtney,  Crawford  and  Ashby  an- 
swered the  amended  bill  asserting  their  own  title  to  be  good 
and  alleging  that  the  title  or  right  or  claim  of  H,  A.  Dunbar  and 
other  adverse  claimants  above  named  were  bad  and  added  that 
Jack  Williams  and  Daniel  Wiliams  and  Henry  A.  Williams 
were  also  asserting  title  to  a  portion  of  the  land;  and  this  an- 
swer alleged  that  their  titles  were  worthless  and  asked  that  the 
rights  of  all  such  claimants  be  adjudicated,  and  if  found  \'alid 
that  there  might  be  reduction  of  the  purchase  money.  A  decree 
was  made  of  sweeping  character  declaring  that  the  title  of  Court- 
ney, Crawford  and  Ashby  to  all  the  said  ten  tracts  of  land  of 
which  Lemuel  Jarrell  died  seized  was  superior  and  paramount 
to  any  claim  or  title  of  said  adverse  claimants,  H.  A.  Dunbar, 
Michael  and  Isabella  Lilly,  William  H.  Jarrell,  C.  N.  Dunbar 
and  C.  P.  Stover,  and  setting  aside  the  deeds  from  H.  A.  Dunbar 
to  W,  H,  Jarrell  and  the  deed  from  H.  A.  Dunbar  to  Michael 
S.  Lilly  and  Isabella  Lilly,  and  awarding  Courtney,  Crawford 
and  Ashby  a  writ  of  poaseasion  against  such  claimants,  and  de- 
creeing that  Courtney,  Crawford  and  Ashby  pay  W.  S.  Dunbar 
the  purchase  money  for  which  the  lien  was  reserved  in  the  deel 
from  W.  S.  Dunbar  to  said  purchasers,  and  subjecting  the  land 
to  sale  therefor.  Afterwards  H.  A,  Dunbar,  Michael  S.  Lilly, 
Isabella  Lilly  and  W.  H.  Jarrell  filed  a  bill  of  review  assignin; 
errors  of-  law  in  the  said  decree,  and  praying  that  the  same  be 
reversed.  Courtney,  Crawford  and  Ashby  entered  a  demurrer 
to  the  said  bill  of  review,  and  a  decree  was  pronounced  sustain- 
ing said  demurrer  and  dismissing  the  Mil  of  review,  from  which 
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decree  H.  A,  Dunbar,  Michael  S.  Lilly,  Isabella  Lilly  and  W. 
H.  Jarrell  appeal. 

The  first  point  presented  for  our  consideration  is,  that  the  de- 
imurer  to  the  bill  of  review  was  well  taken  because  it  was  filed 
more  than  two  years  after  the  decree,  which  decree  was  rendered 
S3nd  December,  1905,  and  that  the  bill  of  review  is  barred  by 
limitation.  This  contention  is  rested  on  the  theory  that  though 
the  Code  until  chapter  40,  Acts  of  1909,  reducing  the  limitation 
for  a  bill  of  review  from  three  to  one  year,  allowed  a.  penod  of 
three  years,  yet  that  three  years  limitation  was  reduced  to  two 
by  the  Act  changing  the  limitation  upon  an  appeal  from  five  to 
two  years,  the  argument  being  that  the  statute  reducing  the  lim- 
itation for  an  appeal  to  two  years  by  implication  changed  tho 
limit  of  a  bill  of  review  from  three  to  two  years;  in  other  words, 
though  the  section  of  the  Code  allowing  three  years  for  a  bill  of 
review  was  not  espressly  repealed,  yet  it  was  so  irapliedly  re- 
pealed, and  no  bill  of  review  could  be  entertained,  even  oetore 
the  Act  of  1909,  after  two  years.  To  sustain  this  view  we  would 
have  to  overthrow  Dvnfee  v.  Childa,  45  W.  Va.  157,  holding  that 
notwithstajiding  the  period  of  an  appeal  was  two  yi'ars,  a  bill  of 
review  could  be  entertained  within  three  years.  We  are  asked 
to  reconsider  and  overthrow  that  ease.  We  decline  to  reconsider 
that  subject,  not  only  on  the  principle  of  stare  decisis,  but  also 
because  there  can  now  be  but  few  cases  in  which  the  matter  can 
be  material,  as  time  will  soon  bar  bills  of  review  to  decrees  an- 
terior to  the  Act  of  1909  fixing  the  limit  for  bills  of  review  at 
one  year.  The  matter  then  is  of  little  importance  except  in  this 
case  and  perhaps  a  few  others.  Besides  said  chapter  40  gives 
three  years  as  to  decrees  prior  to  its  passage. 

Coming  to  the  merits  of  the  case,  we  find  that  the  original 
cause  was  a  suit  brought  by  W.  S,  Dunbar  against  Courtney, 
Crawford  and  Ashby  purely  and  only  to  enforce  the  lien  for 
purchase  money  reserved  in  the  deed  from  Dunbar  to  Courtney, 
Crawford  and  Ashby.  We  find  that  parties-  claiming  adversa 
titles  to  much  of  the  laod  mentioned  above  are  brought  into 
this  suit  and  their  rights  adjudicated,  and  their  titles  annulled, 
and  their  deeds  canceled,  and  title  to  all  the  land  declared  to 
be  in  Courtney,  Crawford  and  Ashby  paramount  to  the  claim  of 
other  co-defendants.  A  plain  error  consits  in  the  fact  that  in 
87  w.  Va. 
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a  BTiit  between  grantor  and  grantee  having  for  its  sole  and  only 
purpoee  the  enforcement  of  a  lien  for  purchase  money  reserved 
in  a  deed  for  land,  parties  who  are  etrangerB  to  the  transaction 
between  grantor  and  grantee,  strangers  having  no  connection 
therewith,  having  adverse  titles  and  claims,  are  brought  into 
a  suit  upon  a  matter  entirely  foreign  to  their  righta  and  claims, 
and  their  rights  and  claims  adjudicated  and  destroyed.  That 
deed  made  a  contract  between  W.  S.  Dunbar  and  his  grantees. 
The  rights  between  them  emanate  from  that  deed  only,  a  mat- 
ter with  which  the  adverse  claimants  have  no  connection,  as  that 
contract  or  transaction  is  con&ned  to  the  parties  to  that  deed. 
This  right  to  bring  in  these  trangers  is  predicated  upon  Heav- 
ner  v.  Morgan-,  30  W.  Ya.  335,  asserting  the  right  in  such  a  sntt 
to  bring  in  such  strangers  and  settle  their  rights ;  but  that  case 
has  been  pointedly  overruled  by  Miller  t.  Morrison,  47  W,  Ya. 
664.  I  shall  not  repeat  the  argumentation  tliere  found,  but  will 
simply  say  that  the  authorities  there  cited  do  negative  the  right 
of  the  parties  in  a  suit  for  the  enforeeraent  of  purchase  money 
to  bring  in  and  pass  upon  the  adverse  rights  of  strangers.  I 
will  add  the  strong  case  of  Peters  v,  BoiL-ntan-,  98  U.  S.  56,  hold- 
ing that  such  a  trial  of  adverse  title  is  foreign  to  a  suit  to  en- 
force a  vendor's  lien  reserved,  because  there  is  no  equity  between 
the  adverse  claimant  and  the  parties  to  the  deed.  Indeed, 
equity  has  no  jurisdiction  to  try  adverse  title  unices  there  be 
an  equity  between  the  plaintiff  and  the  party  claiming  adversely 
to  him.  Freer  t,  Davis,  53  W.  Va.  1 ;  Johnson  v  Jarreti,  14  lo. 
p.  235.  If  this  is  not  so,  then  the  right  and  title  of  these 
strangers  would  be  settled  in  equity,  and  they  deprived  of  a  jury 
trial,  and  this  cannot  be.  CecU  v.  ClarJc,  44  W.  Va.  659 ;  DaiU 
T.  Settle,  43  Id.  19.  This  is  the  general  rule  in  equity;  but  in 
this  case  it  is  more  especially  applicable  because  only  the  rights 
between  Dunbar  and  his  grantees  are  involved,  their  contractual 
rights,  and  the  rights  of  the  stranger  parties  are  entirely  foreign 
to  the  matter  of  this  suit  and  to  the  rights  arising  between  Dun- 
bar, the  grantor,  and  Courtney,  Crawford  and  Ashby,  his 
grantees  under  the  deed  between  them. 

The  decree  is  erroneous  for  the  additional  reason  that  this  bill 
was  to  enforce  a  lien  only  against  certain  interests  in  the  land, 
not  all  the  interest ;  but  the  decree  gives  Courtney,  Crawford  and 
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Ashby  title  to  the  entire  ten  tracts  of  the  Jarrell  land.  How 
could  that  be  done  in  a  suit  to  enforce  a  lien  ooly  against  certain 
interests  therein?  The  decree  goes  far  beyond  the  scope  of  the 
suit. 

I  have  considered  the  case  as  if  the  deed  from  W.  S.  Dimbar  to 
Courtney,  Crawford  and  Ashby  conveyed  only  the  interest  of 
Mary  A.  Cook  in  the  Jarrell  land.  Under  the  indefimte  plead- 
ings it  is  difficult  to  say  whether  this  is  so  or  not.  In  some  re- 
spects they  justify  that  position  and  the  parties  in  some  respects 
80  regard  the  deed ;  but  the  deed  conveys  not  only  that  interest 
but  any  other  interest  of  Dunbar  by  a  second  item.  It  may  be 
that  this  second  clause  in  the  deed  was  put  in  to  shut  out  any 
further  claim  by  Dunbar,  not  aa  intending  to  convey  any  more 
than  the  Cook  interest,  but  as  precautionary  against  any  further 
claim  by  Ihmbar  to  the  prejudice  of  his  grantees  in  the  Jarrell 
land.  If  we  regard  the  deed  as  conveying  only  the  Cook  in- 
terest, with  what  show  of  reason  could  the  decree  pass  on  other 
interests  when  the  suit  was  only  to  sell  one  interest  for  its  pur- 
chase money?  How  could  the  decree  give  title  not  only  as 
against  Dunbar  but  other  parties  to  the  whole  land  and  all  in- 
terests therein?  But  if  we  regard  the  deed  as  conveying  not 
only  that  Cook  interest,  but  other  interest  we  can  say  that  those 
other  interests  are  not  specified,  and  that  the  import  of  the  plead- 
ings is  not  that  the  sale  covered  all  the  interests  in  the  land,  but 
only  some  of  them.  Then,  there  could  not  be  a  decree  conferring 
title  to  all  upon  Courtney,  Crawford  and  Ashby  in  a  suit  to  sell 
for  purchase  money  for  part  only  and  give  title  to  all  the  land 
to  the  destruction  of  any  right  which  those  adversary  parti>!s 
might  have. 

Counsel  for  the  appellant  make  the  point  that  Courtney, 
Crawford  and  Ashby  could  not  set  up  against  Dunbar  any  de- 
fense of  defective  title  to  defeat  tlie  claim  for  purchase  mouey, 
because  the  deed  conveyed  only  the  right,  title  and  interest  of 
Dunbar,  and  though  it  contained  a  general  warranty  and  a 
covenant  for  further  assurance  that  warranty  does  not  operate 
at  all  because  only  right,  title  and  interest  were  conveyed,  not 
the  land  itself,  citing  Hull  v.  Hvll,  35  'W.  Vn.  156,  and  Reyrnhh 
V.  Shover,  43  Am.  St.  E.  36,  and  lVi/n«  v.  TIarman,  5  Grnt.  pp. 
158,  -164,  and  Kent  v.  Watnon,  23  W.  Va.  46?,  and  ITammicJ;  v. 
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Patrick,  119  IT.  S.  156.  And  a  covenant  for  farther  assurance 
applies  to  no  other  estate  than  that  conveyed  in  the  deed  already 
made.  Uhl  v.  Bailroad,  51  W.  Va.  107.  Counsel  eay  that  as, 
for  this  reason,  these  purchasers  could  not  defend  for  bad  title, 
it  followa  that  they  could  not  bring  in  these  adverse  claimants 
and  their  titles.  There  is  some  force  in  that  argument ;  but  ft 
strikes  me  that  that  is  a  matter  between  Dunbar  and  his  grantees. 
Dunbar  might  say  tliat  he  did  not  guarantee  title;  but  we  are 
not  passing  on  the  rights  between  Dunbar  and  his  grantees,  and 
it  occurs  to  me  that  that  matter  is  one  arising  only  between 
them.     What  have  these  strangers  to  do  with  that? 

It  is  hardly  necessarj'  to  say  that  the  decree  cannot  be  vin- 
dicated on  the  theory  that  the  answer  of  Courtney,  Crawford  and 
Ashby  is  to  be  regarded  as  a  cross  bill  against  H.  A.  Dunbar  and 
other  adverse  new  parties.  If  as  we  have  shown  Dunbar  could 
not  bring  into  this  suit  the  rights  of  strangers  claiming  adverse 
title,  for  like  reason  a  cross  bill  answer  could  not  do  so.  Another 
reason  is  that  the  suit  is  only  for  purchase  money,  not  involving 
in  the  slightest  degree  the  rights  of  those  adverse  claimants,  and  a 
cross  bill  must  relate  to  a  matter  properly  involved  in  the  suit. 
Ho^'s  Eq.  Proced.,  section  191 ;  Hansford  v.  C,  dt  0.  Coal  Co., 
22  W.  Va.  70,  75 ;  Peters  v.  Case,  63  Id.  33. 

It  might  occur  to  the  mind  that  as  H.  A,  Dunbar  and  other 
adverse  claimants  suffered  the  amended  bill,  alleging  badness  of 
their  title,  to  be  taken  for  confessed  they  cannot  comjJain ;  but 
there  is  no  force  in  this,  because  taking  everything  to  be  true  as 
appeared  in  the  pleadings,  still  there  could  be  no  decree  against 
these  hostile  claimants.  Their  rights  were  foreign  to  the  matter 
legally  involved  in  the  suit.  Chapter  134  of  the  Code  allows  a 
person  injured  by  error  of  law  by  a  decree  by  default  to  re- 
verse it  on  motion,  as  he  could  do  by  appeal  but  for  that  chapter. 
A  bill  which  does  not  entitle  the  plaintiff  to  any  relief  in  law 
on  its  facta  against  the  party,  though  takea  for  confessed,  does 
not  call  for  relief  and  it  is  reversible  error  to  adjudicate  it. 

For  these  reasons  we  reverse  the  decree  pronounced  upon  the 
bill  of  review  on  the  S3nd  day  of  December,  1908,  and  we  over- 
rule the  demurrer  to  that  bill  of  review ;  and  we  reverse  so  much 
of  the  decree  in  the  main  cause  of  W.  S.  Dunbar  against  D.  G. 
Courtney  and  others  pronounced  on  the  28nd  day  of  December, 
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1905,  as  declared  that  the  title  of  D.  G.  Courtney,  E.  T.  Craw- 
ford and  W.  L.  Ashby  to  the  lands  deecribed  in  the  record  is  su- 
perior and  paramount  to  auy  claim  or 'title  thereto  of  H.  A. 
Dunbar,  Michael  S.  Lilly  and  Isabella  Lilly,  his  wife,  and  Wil- 
liam H.  Jarrell,  and  annuls  the  deed  from  Henry  A.  Dunbar 
and  wife  to  W.  H.  Jarrell,  dated  January  7th,  1904,  recorded  in 
the  county  clerk's  ofBce  of  Raleigh  county  in  Deed  Book  No. 
28,  page  150,  and  the  deed  from  Henry  A.  Dunbar  and  wife  to 
Michael  S.  Lilly  and  Isabella  Lilly,  his  wife,  dated  February 
3rd,  1903,  recorded  in  said  office  in  Deed  Book  No.  28,  page  184, 
and  that  clause  of  said  decree  awarding  to  said  Courtney,  Craw- 
ford and  Ashby  a  writ  of  possession  against  H.  A.  Dunbar, 
Michael  S.  Lilly,  Isabella  Lilly  and  William  H.  Jarrell,  and  we 
dismiss  the  case  as  to  H.  A.  Dunbar,  Michael  S.  Lilly,  Isabella 
Lilly  and  William  H.  Jarrell,  without  prejudice  to  the  rights 
of  any  of  the  pirties  in  any  other  suit  in  which  they  may  be 
involved.  And  this  cause  is  remanded  to  the  said  circuit  court 
for  further  proper  proceedings. 

Reversed  and  Remanded. 


CHARLESTON. 

CiMnEN  Cl4t  Co.  r.  Tows  of  NE^v  Martixsville. 
Decided  May  10,  1910. 

Pleading — Overruling  Demurrer^Leave  to  Replv- 

When  a  demurrer  to  a  plea  la  overruled,  the  plaintiff  caa- 
not  reply  in  point  of  fact  unless  be  withdraws  the  demurrer; 
but  leeve  to  withdraw  the  demurrer  will  be  conceded  as  of 
course  and  answer  in  point  of  fact  then  allowed. 
Same — Demurrer — Demurrer  to  Plea — Withdrawal — Reply. 

Though  a  demurrer  to  a  plea  Is  not  fonnall?  withdrawn  af- 
ter It  iB  overruled,  the  defendant  will  be  held  to  a  recognltlMi 
of  its  Implied  withdrawal  If  he  permits  an  issue  of  fact  to  I>e 
Joined  by  replication  to  the  plea  without  objection  on  his  part 
MiisrciPAL  CoRPOBATioKs — Expenditure  of  Current  Revenues — 

"Contract  Debts." 

A  town  may  expend  its  current  revenues  and  seemed  funds 
07  W.  Va. 
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and  may  make  contracts  to  tbat  end.    To  do  so  Is  not  to  con< 
tract  debta  within  the'  meaning  of  the  conatltutlonal  Inhibition. 

4.     S4ME — Contracti—TaJiditv. 

If  the  contracts  and  ensagements  of  a  municipal  corporatl<«i 
do  not  overreach  the  dependable  current  reaources  for  whlcli 
provision  exists  at  the  time  the  contracts  and  sngagemenu  are 
assumed,  no  lawful  objections  to  them  can  bo  Interposed,  how- 
ever great  the  indebtednesa  of  the  municipality  may  be. 

6.     Same — InvaWitj/ — Except  of  Indebtedneit. 

A.  party  to  assert  Bucceasfully  the  invalidity  of  a  contract 
made  by  a  municipal  corporation,  on  the  ground  that  It  has  ob- 
sumed  an  indebtedness  beyond  that  which  It  conld  legally  as- 
sume by  the  contract,  must  establish  by  clear  eridenca  all  facta 
necessary  to  ahow  the  alleged  invalidity. 

Error  to  Circuit  Court,  Wetzel  County. 
,       Action  by  the  Camden  Clay  Company  agaii^t  the  Town  of 
Xew  Martinsville.    Judgment  for  plaintiff,  and  defendant  brings 

error. 

Thos.  P.  Jacobs  and  Hall  &  Hall,  for  plaintiff  in  error. 

//.  P.  Cantden,  Dan  B.  Leonard,  Eaakin  WHey,  and  Thomas 
IJ.  Comett,  for  defendant  in  error, 

BoBiNsoNj  President: 

The  Town  of  New  Martinsville,  a  municipal  corporation^  od 
June  11,  1902,  entered  into  a  contract  with  C.  Skidmore  for 
the  paving  of  particularly  named  streets.  For  doing  the  vork 
in  the  manner  specified,  Skidmore  was  to  receive  stated  prices 
for  the  curbing,  excess  excavating,  and  brick  paving  necessai;  to 
complete  the  contract.  The  work  was  to  be  completed  by  Wo- 
vember  first,  of  that  year.  Payments  were  to  be  made  to  Skid- 
more every  thirty  days,  upon  estimates  of  eighty  per  cent,  of  the 
work  completed.  Final  payment  was  to  be  made  at  the  comple- 
tion of  all  the  work  and  its  acc^tance.  Just  here  it  may  W 
observed  that  the  contract  was  to  be  performed  and  the  work 
paid  for  during  the  current  municipal  fiscal  year  of  1902  vithin 
which  it  was  made.  The  contract  does  not  relate  to  future 
years,  nor  does  it  pretend  to  bind  future  levies  for  its  payment. 
eT  w.  v«. 
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Skidinore  completed  the  work.  The  municipal  authorities 
accepted  it.  They  accounted  with  him  and  fixed  the  amount  to 
which  he  was  entitled.  Then  Skidmore  asaigned  to  the  Cam- 
den Clay  Company  the  amount  remaining  due  to  him  from  the 
town.  Many  payments  were  made  by  the  town  to  this  assignee. 
But  later  a  balance  of  $10,000  remained  unpaid,  and  the  town 
refused  to  make  further  payment.  This  suit  followed.  The 
town  in  def^ise  claimed  tiiat  the  work  had  not  been  done  ac- 
cording to  the  contract,  and  that,  in  any  event,  the  debt  was  an 
illegal  and  invalid  one  because  the  legal  limit  to  which  the  mu- 
nicipality could  incur  indebtedness  was  exceeded  in  the  making 
of  the  obligation.  From  a  judgment  for  $11,700,  upon  the  verdict 
of  a  jury,  this  writ  of  error  was  obtained. 

Though  many  exceptions  were  presented  in  the  original  as- 
signments of  error,  the  brief  of  counsel  for  the  town  relies  upon 
but  two  poimts.  The  neglected  aaaignments,  however,  have  been 
considered  by  us.  Finding  them  not  well  taken,  we  overrule 
them.  This  written  opinion  may  well  be  devoted  to  the  two 
points  raised  in  the  brief. 

Two  special  pleas  were  interposed  by  the  defendant  town. 
One  of  the  pleas  alleged  a  breach  of  the  comtract  by  Skidmore 
and  averred  that  defendant  was  damaged  by  that  breach  to  the 
amount  claimed  by  plaintiff.  The  other  plea  denied  the  validity 
of  the  contract  upon  tiie  averment  that  the  town  undertone  to 
incur  an  indebtedness  payable  out  of  revenues  for  years  other 
than  the  one  as  to  which  the  contract  was  made.  Plaintiff  de- 
murred to  each  plea,  but  the  court  overruled  the  demurrers. 
Then  plaintifi  replied  generally  to  each  plea.  Issues  were  thus 
joined,  without  objection  on  the  part  of  defendant.  Now,  de- 
fen4ant  insists  that  when  plaintiff  failed  in  the  demurrers  to 
the  pleaa  the  issues  presented  by  the  pleas  were  thereby  iinally 
settled  against  plaintiff.  In  other  words,  it  is  submitted  that 
plaintiff  could  not  reply  to  the  pleas  after  the  demurrers  there- 
to were  overruled  unless  the  demurrers  were  withdrawn.  True 
it  is  that  at  the  common  law  the  plaintiff  could  give  one  answer, 
either  of  law  or  of  fact,  but  no  more,  to  each  plea.  4  Minor's 
Inst.  {3d  Ed.)  1167.  This  common  law  rule  is  changed  by  our 
statute  only  in  one  particular.  More  than  one  answer  in  point 
of  fact  to  a  special  plea  is  now  allowed — ^more  than  one  replica- 
67  w.  Vi. 


628  Clay  Co.  v.  Xew  Martinsville.      [May  1910. 

tion.  But  this  common  law  rule  which  applies  to  the  jJaintiS 
has  not  been  altered  further  in  his  behalf,  as  a  similar  rule  of 
pleading  in  relation  to  the  defendant  has  beea  changed.  The 
defendant  may  demur  and  also  plead  fact.  He  "may  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  he  shall  think 
necessary,"  except  in  a  single  instance  named  in  the  statute.  The 
plaintiff,  however,  has  not  been  given  such  privilege.  He  must 
still  answer  the  defendant's  plea  by  demurrer,  or  answer  it  in 
point  of  fact  by  replication.  He  cannot  demur  and  reply.  He 
must  choose  one  course  or  the  other.  If  he  chooses  the  latter 
course,  then,  to  any  special  plea,  he  "may  plead  as  nmny  special 
replications  as  he  may  deem  necessary."  Code  1906,  chapter 
125,  section  20,  But  the  inconvenience  in  being  compelled  to 
choose  between  a  demurrer  or  a  replication  may  be  evaded  by 
the  plaintiff.  If  a  demurrer  to  a  plea  be  overruled,  leave  to  with- 
draw the  demurrer  will  be  conceded  as  of  course  and  an  answer  in 
point  of  fact  then  allowed.  4  Minor's  Inst.  (2d  Ed.)  1167.  Intbe 
case  at  hand,  plaintiff  did  not  expressly  withdraw  the  demurrers 
upon  which  it  failed,  but  it  was  permitted  to  reply  in  point  of 
fact  without  protest  or  objection  on  the  part  of  defendant.  In 
substance  and  practical  import,  this  course  was  a  withdrawal 
of  the  demurrers.  Defendant  must  be  held  to  a  recognition 
of  the  implied  withdrawal  of  the  demurrers,  since  no  objection 
on  its  part  was  made  to  the  replications.  Defendant  recognized 
the  demurrers  as  withdrawn  when  it  acquiesced  in  the  filing  of 
the  replications.  Applicable  here  are  words  of  the  Vii^nia 
Court:  "In  this  case,  although  the  record  does  not  show  that 
the  demurrer  was  withdrawn,  the  court  and  parties  must  have  ■ 
so  considered  it,  otherwise  the  replication  could  not  have  been 
filed  and  a  trial  had  upon  the  issue  of  fact  raised  by  It.  The 
demurrer  having  been  treated  in  the  trial  court  as  waived  or 
withdrawn,  it  must  be  so  considered  here."  Railway  Co.  v. 
Bank,  92  Va.  495. 

The  court  instructed  ilie  jury  that  the  evidence  was  insuflScient 
to  justify  a  finding  that  the  contract  was  an  illegal  and  invalid 
one.  This  instruction  was  a  proper  one  in  the  premises.  De- 
fendant did  not  prove  that  at  the  time  the  town  entered  into 
the  contract  it  thereby  assumed  an  indebtedness  which,  with 
other  liabilities  then  existing  or  assumed,  overreached  the  de- 
pendable resources  of  the  municipality  for  the  current  year. 
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Were  resources  provided  at  the  time  the  contract  waa  made, 
Bufficient  according  to  reasonable  expectation,  to  meet  all  ex- 
isting liabilities  of  the  town  for  the  current  year  including  the 
indebtedness  under  the  contract?  If  so,  the  contract  was  not 
illegally  made.  Defendant  failed  to  prove  that  such  provision 
was  not  made.  Evidence  clearly  establishing  the  fact  that  no 
such  provision  existed  was  primarily  essential  to  an  overthrow 
of  the  contract  for  illegality  on  the  ground  alleged.  The  con- 
tract and  the  indebtedness  which  it  represents  are  presumed  to 
be  legal.  Armatrong  v.  County  Court,  41  W.  Va.  602.  It  is 
presumed  that  all  steps  necessary  to  the  legality  of  the  contract 
were  taken.  It  is  presumed  that  legal  provision  was  made  for 
the  payment  of  the  indebtedness  when  the  same  was  assumed. 
That  presumption  prevails  and  sustains  the  legality  of  the 
contract  until  the  presumption  is  clearly  overthrown  by  evi- 
dence. It  was  not  overthrown  in  this  case.  The  burden  waa 
on  the  town  to  prove  the  illegality  of  the  contract  by  clear  and 
defined  evidence — so  to  prove  that  the  provided  resources  of  the 
town  were  exceeded  by  the  indebtedness  under  the  contract  at 
the  time  it  was  made.  That  the  dependable  resources  may  have 
been  overreached  during  the  current  year  is  not  enough.  If  this 
contract  did  not  overreach  them,  no  part  of  it  is  invalid,  though 
liabilities  assumed  after  its  execution  may  have  overreached 
those  resources.  The  constitutional  provision  does  not  inhibit 
the  making  of  current  engagements  which  may  be  met  with 
moneys  on  hand  and  the  current  revenues  provided  at  the  time 
the  engagements  are  made.  A  town  may  expend  the  current 
reveDues  and  accrued  funds  and  may  make  contracts  to  that 
end.  To  do  so  is  not  to  contract  debts  within  the  meaning  of 
the  constitutional  inhibition.  Davis  v.  County  Court,  38  W,  Va. 
104,  Principles  which  we  approve  have  been  enunciated  in 
the  following  language:  "If  a  city  has  money  on  hand,  or 
provides  at  the  time  a  present  means  of  raising  it  otherwise 
than  by  loan,  it  may  contract  for  expenditures  without  restric- 
tion, as  there  is  no  constitutional  limitation  on  municipal  ex- 
penditure, provided  the  city  pays  as  it  goes.  What  ia  pro- 
hibited is  the  in<;urring  of  debt.  If  a  contract  made  by  a 
city  pertains  to  its  ordinary  expenses,  and  is,  together  with 
other  like  expenses,  within  the  limits  of  its  current  revenues 
and  such  special  taxes  as  it  may  legally  and  in  good  faith 
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intend  to  levy  therefor,  such  contract  doea  not  constitute  the 
incurring  of  indebtedness  within  the  meaning  of  a  constitu- 
tional provision  limiting  the  power  of  municipalities  to  con- 
tract debts.  If  means  are  adopted  which  in  good  faith, 
according  to  reasonable  expectation,  will  produce  a  sufficient 
fund  to  pay,  a  contract  entered  into  on  the  faith  of  them 
should  not  be  held  unlawful  on  account  of  an  unintentional 
miscalculation,  or  an  accidental  and  unexpected  failure  to  pro- 
duce the  full  result."  Addyston  Pipe  and  Steel  Co.  v.  Gitg  of 
Carry,  197  Pa.  41  (80  Amer.  St.  Hep.  812).  The  evidence  in 
this  case  does  not  disclose  that  these  legal  principles  were 
yiolated  in  the  making  of  the  contract  which  is  the  basis  of 
this  action. 

The  only  issue  of  fact  submitted  for  the  determination  of 
the  jury  related  to  the  alleged  breach  of  the  contract  by  Skid- 
more — to  his  failure  to  do  the  work  contemplated  by  it  in  the 
manner  stipulated.  That  issue  the  jury,  on  conflicting  facta 
and  circumfitances,  determined  in  favor  of  plaintiff.  Their 
finding  is  warranted  by  the  evidence.  Nothing  appears  by 
which  we  can  overthrow  it. 

The  record  plainly  calls  for  an  affirmance  of  the  judgment. 
It  will  be  so  ordered. 

Affirmed. 


CHARLESTON. 

State  v.  Collins, 

(Misdemeanor  Jfo.  3). 

Decided  May  17,  1910. 

IsTOXiCATtKo  Liquors — Itlegat  Sale — Efidence — "Rake-Off."' 

Upon  «n  Indlctmeat  against  C.  for  unlawfully  selllns  qtlritn- 
ouB  liquor,  wine,  porter,  ale,  beer,  etc..  without  a  state  Ucenm, 
the  followfni;  facts  were  proven,  viz:  C.  kept  a  room  Id  wblch 
be  conducted  a  game  vtith  cards,  called  "stud  poker";  chlpe, 
valued  at  Gc,  10c  and  25c  each,  were  used  to  represent  numaj; 
at  the  beginning  of  eacb  game  a  player  would  purcbaae  a  nnm- 
ber  of  these  chlpe  from  C.  and  pay  the  money  for  them;  dur- 
ing the  progress  of  the  game  C.  would  supply  the  players  with 
beer  and  would  talce  a  portion  of  the  chips,  which  waa  called  ■ 
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"rake  olt";  at  the  end  of  the  game  ttie  remalDine  chips  In  the 
hands  of  the  winner  were  "cashed  in,"  or  redeemed  by  C. 

Reld:  The  Jury  could  infer  that  the  "rake  off"  was  In  consid- 
eratlMi  of  the  beer  furnished  to  the  players,  and  that  It  con- 
stituted a  sale  of  the  beer. 

Error  to  Circuit  Court,  Pocahontas  County. 
W.  T.  Collins  was  convicted  of  an  illegal  sale  of  liquor,  and 
brin^  error. 

Affirmed. 

Cunningham  &  Stallings  and  D.  E.  Cuppett,  for  plaintiff 
in  error. 

William  G.  CorHey,  Attorney  General,  for  the  State. 

Williams,  Judge  : 

Defendant  was  tried  and  convicted  in  tlie  circuit  court  of 
Pocahontas  county  on  the  S5tb  of  January,  1908,  for  unlaw- 
fully Belling  spirituouB  liquors,  without  a  state  license,  and  was 
fined  $100  and  sentenced  to  imprisonment  for  thirty  days  in 
the  connty  jail.  Conviction  was  had  upon  the  testimony  of 
Stanley  Conover.  Defendant  offered  no  testimony,  and  relies 
upon  the  insufBciency  of  the  state's  evidence  to  prove  his  guilt. 
The  facts  upon  which  the  jury  found  a  verdict  are  as  follows, 
viz :  Collins  occupied  a  room  in  the  basement  of  a  building  at 
Dunlevie  in  Pocahontas  county,  in  which  he  conducted  a  game, 
called  by  the  witness  "stud  poker".  Persons  would  go  into 
this  room,  sometimes  as  many  as  six  or  eight  in  number,  and 
would  buy  from  Collins  poker  chips  which  were  used  in  the 
game  to  represent  money.  The  gambling  would  continue  some- 
times from  two  to  four  hours  during  the  evening,  or  night. 
Beer  .was  furnished  to  those  engaged  in  the  play,  without  any 
additional  cost  to  the  players,  except  the  price  which  they  paid 
for  the  poker  chips  at  the  beginning  of  a  game.  The  poker 
chips  were  valued  at  5c.,  10.  and  25c.  each.  At  the  end  of 
each  game,  Collins  would  take  a  portion  of  the  chips  es  a 
"rake  ofE".  The  chips  remaining  in  the  hands  of  the  winners 
at  the  end  of  a  game  would  be  "cashed  in",  or  redeemed. 
Counsel  for  Collins  contends  that  the  "rake  ofT'  was  not  for 
the  price  of  the  beer  furnished,  but  was  intended  as  compensa- 
tion to  Collins  fot  maintaining  the  place  of  amnsemeDt.  Con- 
or W.  Va. 
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over  eaya  that  those  who  -were  engaged  in  the  game  got  beer 
when  they  called  for  it ;  that  he  did  not  know  for  what  purpose 
the  "rake  off"  was  taken;  that  when  the  game  'was  finished, 
if  a  player  had  any  chips,  they  were  "cashed  in";  that  some- 
times, in  one  night,  they  would  play  as  many  as  eighty  or  one 
hnndred  "pots",  with  probably  seven  persons  engaged  in  the 
games,  and  that  Collins  would  take  a  "rake  off"  at  the  end  of 
every  "pot",  or  game.  He  further  says  that  he  knew  be  c^uld 
get  beer  by  going  into  this  place,  but  that  he  did  not  pay  for 
it,  unless  it  was  paid  for  by  means  of  the  "rake  off";  that  he 
does  not  know  why  the  "rake  off"  was  taken,  but  that  everyone 
in  the  game  got  beer,  who  called  for  it;  and  that  nothing  was 
paid  for  the  privilege  of  playing  in  tlie  room,  unless  it  was  paid 
for  by  means  of  the  "rake  off". 

The  jury  had  the  right  to  infer,  from  these  facts,  that  the 
gambling  derice  was  a  mere  trick,  or  subterfuge,  adopted  by 
Collins  for  the  purpose  of  selling  beer  in  violation  of  law. 
They  might  well  have  concluded  tliat  the  "rake  off",  taken  out 
of  the  chips  previously  purchased  by  the  players,  represented 
the  price  paid  for  tlie  beer,  because  the  chips  thus  taken  were 
not  redeemed  by  Collins.  All  others  were  redeemed ;  or,  as 
witness  puts  it,  were  "cashed  in"'.  If  the  "rake  off"  was,  in 
fact,  taken  in  consideration  of  the  beer  furnished  to  the  players 
by  Collins,  it  constituted  a  sale  of  the  beer  to  them  by  him, 
and  was  paid  for  in  advance,  by  the  purchase  of  the  chips  at  the 
beginning  of  the  game. 

"In  any  case  where  a  sale,  or  gift,  of  liquors  would  be  con- 
trary to  law,  file  Courts  will  refuse  to  countenance  any  trick, 
artifice  or  subterfuge  intended  to  evade  the  Ihw.  However, 
the  parties  may  disguise  or  conceal  the  transaction,  whatever 
verbal  or  circumstantial  device  they  may  employ  to  cloak  the 
real  purpose,  it  is  enough  to  sustain  -a  conviction  if  liquor  was 
actually  .sold  or  given  in  violation  of  law,  or  evasion,  of  ita 
terms".  Black  on  Intoxicating  liquors,  section  405,  The  text 
is  supported  by  the  following  decisions:  State  v.  Cuiting,  3 
Ore.  360;  Loon^if  v.  State.  43  Ark.  389;  Archer  v.  Stale,  45 
Md.  34.  See  also  our  own  case  of  State  v.  Doyle,  64  W.  Va, 
366. 

The  positive  statement  of  the  witness  that  he  did  not  pay 
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■  for  any  beer,  is  not  sufficient  to  overcome  the  presumption 
arising  from  the  undisputed  facts,  that  a  sale  was  made  by 
some  indirect  method.  The  witness'  statement  that  he  did  not 
buy  the  beer,  viewed  in  the  light  of  the  facts  proven,  should  be 
taken  &a  simply  an  expression  of  his  opinion  of  what  constituted 
a  Bale,  and  not  as  the  statement  of  a  fact. 

The  facts  established,  and  not  denied,  tend  strongly  to  prove 
that  the  poker  game  was  a  mere  device,  or  subterfuge,  to  con- 
ceal defendant's  real  business,  which  was  selling  spirituoua 
liquors,  etc.,  unlawfully,  and  without  a  state  license  tiierefor. 
In  such  cases  as  this  the  jury  are  almost  always  the  sole 
judges  of  the  weight  of  the  evidence,  and  of  the  importance 
of  every  reasonable  inference  to  be  deduced  from  the  facts 
proven.  State  v.  Boyer,  43  W.  Ya.  ISO.  Hie  verdict  is  not 
without  strong  circumstantial  evidence  to  support  it,  and  we 
would  not  be  justified  in  setting  it  aside. 

The  State's  instruction,  complained  of,  is  based  upon  the 
theory  that  the  jury  had  a  right  to  infer,  from  the  facts  proven, 
that  the  poker  game  was  a  mere  subterfuge,  or  device,  for  the 
purpose  of  evading  the  law,  and  that  they  could  find  the  de- 
fendant guilty,  if  they  believed  the  beer  was  paid  for  by  means 
of  the  "rake  off".  This  instruction  states  the  law  correctly, 
and  it  was  not  error  to  give  it. 

The  defendant's  instruction  is  based  upon  the  theory  that 
the  jury  could  not  infer,  from  the  facts  proven,  that  an  un- 
lawful sale  of  beer  had  been  made.  This  is  not  the  law,  and 
it  was  not  error  to  refuse  this  instruction. 

Collins  was  at  the  same  term  of  the  circuit  court  of  Poca- 
hontas county  convicted  of  a  second  offense  for  unlawful  sell- 
ing, denominated  Itisdemeanor  No.  5,  This  case  is  also  here 
for  review.  The  evidence  is  similar,  and  the  instructions  and 
the  judgment  of  the  court  are  the  same  in  both  cases.  The 
same  errors  are  assigned  in  each,  and  the  foregoing  opinion 
and  syllabus  applies  to  both. 

We  find  no  error  in  the  record  of  either  case,  and  the  judg- 
ments in  both  will  be  affirmed. 

Aijirtaed. 
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CHARLESTON. 

State  v.  Abbrdzino. 


Decided  May  17,  1910. 

1.  Criminal  Law — Writ  of  Error— y^cegiity  of  Exception. 

If  the  error  cnrnplalned  of  be,  tbat  the  final  Judgment  la  In 
excess  of  the  verdict.  It  Is  matter  of  record  and  may  be  re- 
viewed on  writ  of  error,  without  any  formal  exception  being 
taken  to  the  action  of  the  trial  court.  In  such  caae  ft  Is  not 
necessary  that  a  motion  to  Bet  aside  the  verdict  should  have 
been  overruled,  and  an  exception  taken,  in  order  to  entitle  the 
party  complaining  to  a  writ  of  error. 

2.  Same — Verdict — Su/Pciencjf. 

The  verdict  of  a  Jury  In  a  criminal  case  should  he  read  In 
connection  with  the  Indictment,  and,  if  the  meaning  of  the  ver- 
dict is  thus  made  certain,  it  is  Bufflciently  definite. 

3.  HouiciDE — "Assault"  ivith  Intent  to  Kill — Verdict. 

Upon  an  Indictment  for  feloniously,  maliciously  and  unlaw- 
fully beating  and  wounding,  with  a  dangerous  weapon  called  a 
club,  with  Intent  to  maim,  disfigure,  disable  and  kill,  the  Jury 
returned  the  following  verdict:  "We,  the  Jury,  find  the  de- 
fendant, Tonto  Arbruzfno.  not  guilty  of  the  felonious  and  ma- 
licious assault  charged  In  the  within  indictment  with  the  Intent 
there  chained,  hut  we  do  find  him  guilty  of  the  unlawful  assault 
therein  charged  with  the  Intent  therein  also  charged." 

Held.  That  the  word  "assault"  in  the  verdict  refers  to  the 
beating  and  wounding  charged  In  the  indictment,  and  does  not 
mean  the  technical  and  common  law  offence  of  assault 

Error  to  Circuit  Court,  Harrison  County. 
Tonio  Arbruzino  was  convicted  of  assault  with  intent  to  killj 
and  brings  error. 

Affirmed. 
Spemj  £Sperrif,  for  plaintiff  in  error. 
William  G.  Coniey,  Attorney  General,  for  the  State. 

Williams,  Judge  : 

Defendant  was  indicted  and  tried  in  the  circuit  court  of 
Harrison  county  for  "feloniously,  maliciously  and  unlawfully" 
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beating  and  wouoding  one  Frank  Oliverio  with  a  deadly  weapon, 
called  a  club,  with  intent  to  maim,  disfigure,  disable  and  kill 
him.  The  jury  returned  the  following  -verdict,  viz:  "We,  the 
jury,  find  the  defendant,  Tonio  Arbruzino,  not  guilty  of  the 
felonious  and  malicious  aasault  charged  in  the  within  indict- 
ment with  the  intent  therein  charged,  but  we  do  find  him  guilty 
of  the  unlawful  assault  therein  charged  with  the  intent  therein 
also  charged".  A  motion  to  set  aside  the  verdict  was  over- 
ruled, but  no  exception  taken,  and  the  court  sentenced 
Arbruzino  to  coniinement  in  the  penitentiary  for  a  term  of 
five  years.  To  this  judgment  defendant  obtained  a  writ  of 
error. 

Two  questions  are  presented:  (1)  whether  or  not  the  writ 
should  have  been  awarded,  there  being  no  exception  taken  to 
the  action  of  the  court  in  overruling  the  motion  to  set  aside 
the  verdict;  and  (2)  whether  the  sentence  is  in  excess  of  the 
penalty  imposed  by  law  for  the  offence  of  which  defendant 
was  convicted. 

In  reference  to  the  first  point,  it  is  only  necessary  to  say  that 
the  rule  of  practice  requiring  bills  of  exceptions  to  be  taken  to 
the  action  of  the  court,  upon  motions  made  in  the  progress  of 
the  trial,  and  saving  snch  exceptions  by  bills  of  exception  to 
be  made  a  part  of  the  record  by  the  court's  order,  is  for  the 
purpose  of  putting  into  the  record,  for  the  purpose  of  review 
by  the  appellate  court,  such  matters  as  would  not  otherwise 
appear  in  the  record.  This  rule  does  not  apply  to  a  case  where 
the  error  complained  of  can  be  ascertained  from  the  record. 
In  the  present  case  the  error,  if  any,  can  be  seen  by  a  com- 
parison of  the  final  judgment  of  the  court  with  the  verdict. 
These  are  always  matters  of  record,  and  when  the  judgment  is 
the  only  thing  complained  of  no  motion  need  be  made  to  set 
it  aside,  and  no  bill  of  exception  is  necessary. 

The  second  point  depends  upon  a  construction  of  the  verdict. 
Coxmael  for  plaintift  in  error  insists  that  the  verdict  finds  the 
prisoner  guilty  of  nothing  more  than  a  technical,  common  law 
"assault".  We  do  not  think  so.  The  word  "assault",  as  used 
in  the  verdict,  should  not  be  restricted  to  its  technical  mean- 
ing. What  the  jury  meant  by  it  is  to  be  ascertained  by  reference 
to  the  indictment,  because  the  verdict  refers  to  the  "unlawful 
assault  therein   (in  the  indictment)   charged  with  the  intent 
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therein  also  charged".  The  word  "assault",  used  in  this  con- 
nection, means  the  particular  "beating"  etc.,  charged  in  the 
indictment,  which  the  jury  found  to  have  been  done  with  the 
intent  as  charged,  unlawfully,  but  not  maliciously.  The  jury 
evidently  intended  the  word  "assault"  to  comprehend  the  words 
"hit,  beat  and  wound",  used  in  the  indictment.  The  verdict 
should  be  read  in  the  light  of  the  indictment,  especially  when 
the  verdict  expreasly  refers  to  the  indictment. 

'The  verdict  of  a  jury  is  to  be  favorably  construed",  etc. 
Lewis  T.  Childers,  13  W.  Va.  1. 

"A  verdict  of  a  jury,  in  a  criminal  case  must  always  be 
read  in  connection  with  the  indictsnent;  and  if  it  be  certain 
upon  reading  them  together,  what  is  the  meaning  of  the  verdict, 
it  is  sufficient".  Henderscm  v.  Commonwealth,  98  Va.  794; 
Hoback  v.  Commoimealth,  28  Grat.  922;  State  v.  Staley,  45 
W,  Va,  792.  The  defendant  was  indicted  for  the  higher  offence, 
described  in  section  9  chapter  144,  Code  1906,  felonious  and 
malicious  beating  and  wounding,  with  a  dangerous  weapon, 
with  intent  to  maim,  etc.,  and  the  jury  found  him  guilty  of  a 
lesser  degree  of  the  offence,  which  was  simply  unlawfully  but 
not  maliciously  doing  the  act. 

The  penalty  for  unlawfully,  but  not  maliciously,  doing  the 
act  is  confinement  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or  confinement  in  jail  not  exceeding  twelve 
months  and  a  fine  not  exceeding  $500.  The  trial  court  has 
seen  fit  to  impose  the  maximum  penalty.  This  was  in  its  dis- 
cretion, and  even  if  it  be  conceded,  which  we  do  not  say  is  eo, 
that  we  have  the  right  to  review  the  action  of  the  trial  court 
in  exercising  a  discretion  given  to  it  in  the  fixing  of  penaltiea 
within  prescribed  limits,  when  it  might  be  made  to  appear  that 
such  discretion  has  been  abused,  still  we  could  not  do  so  in  the 
present  ease,  because  the  evidence  on  which  the  conviction  was 
had  is  no  part  of  the  record.  Circumstances  may  have  appeared 
in  the  trial  which  may  have  justified  the  court  in  giving  the 
prisoner  the  maxim\im  sentence.  It  does  not  appear  that  the 
court  abused  its  discretion,  or  that  the  sentence  does  not  con- 
form to  the  verdict.    The  judgment  will  be  affirmed. 

Af^rmed. 
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CHARLESTON. 

State  v.  Atkinson. 

Decided  May  17,  1910. 

IsTOMCATimj  L.if)voKs— Illegal  Bales — Manager  of  Social  CJitft. 

The  manager  of  a  social  club  chartered  and  organUed  under 
and  pursuant  to  section  120(i,  chapter  32,  Code  Supplranent,  1907, 
with  Ucenae  regularly  obtained  from  the  count?  clerk,  and  pay- 
ment of  taxes  thereon  as  assessed  by  such  clerk,  as  provided  by 
said  section.  Is  not  liable  to  Indictment  for  Belting  tntoxtcatlng 
liquors  to  a  member  of  such  cln'o. 

Same — Ucenae — Social  Clabs. 

Such  social  club,  baring  obtained  such  license  and  paid  the 
taxea  assessed  thereon,  la  not  required  by  section  1,  chapter  Z2, 
Code  Supplement,  1907,  as  a  condition  precedent  to  selling  or 
dispensing  Intoxicating  liquors  to  its  members,  to  also  obtain  a 
state  license  from  the  county  court,  or  from  the  council  of  a 
municipality,  where  such  club  Is  located. 

Same— License — "To  Keep  Said  Club." 

A  certificate  of  license  "to  keep  said  club,"  regularly  laeued 
by  a  clerk  of  the  county  court  to  such  social  club,  as  provided 
by  Bald  section  120a,  with  assessment  and  payment  of  taxes 
thereon  as  provided  thereby,  constitutes  a  valid  license  to  sell 
and  dispense  Intoxicating  liquors  to  membere  of  such  club, 
though  such  certlflcate  does  not  on  ita  face  specifically  give  right 
to  sell. 
Sami: — Social  Cluba^Legal  Sales — Evidence. 

it  Is  error  for  the  court  on  the  trial  of  an  Indictment,  charg- 
ing the  manager  of  such  a  social  club,  with  selling  intoxicating 
liquors  without  a  state  license  therefor,  to  exclude  from  the 
jury  lt3  charter,  license,  minutes  of  stockholders  and  board  of 
directorc,  and  other  documents  relntlng  to  the  organization  and 
management  of  such  club,  and  the  application  for  and  member- 
ship  therein  of  the  person  to  whom  It  is  alleged  illegal  sales 
were  made. 

Same— illeiMi  Sales — Social  Clubs — Adjudication  of  Bona  Fidot 

of  Organisation. 

The  remedy  by  complaint  to  the  circuit  court,  or  a  Judge  there- 
of in  vacation,  and  notice  thereof  to  such  club,  as  provided  by 
said  section  120a,  for  obtaining  an  adjudication,  mat  such  club 
Is  being  or  has  been  conducted  for  the  purpose  of  violating  or 
67  W.  Ta. 
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evading  the  lawR  of  the  state  r^ulatlng  the  licenalng  and  sale 
of  Intoilcatlng  llduors,  is  excluBlve,  and  the  queetlon  of  the  bona 
ftdea  of  such  organization  can  not  prior  to  such  adjadlcation 
and  on  the  trial  of  aa  Indictment  of  the  manager  of  such  club 
for  alleged  lUe^l  sales  to  members  thereof  without  a  state 
license  therefor,  be  determined  hy  the  court  or  submitted  to  the 
Jury. 

Error  to  Circuit  Court,  Logan  County. 

Everett  Atkinson  was  convicted  of  an  illegal  sale  of  liquor, 
and  brings  error. 

Reversed  and  Remanded. 

J.  8.  Miller  and  Marcum  &  Mareum,  for  plaintiff  in  error. 
WUliam  G.  Gonley,  Attorney  peneral,  for  the  State. 

Miller,  Judge: 

The  defendant  was  indicted  at  the  October  term,  1908,  of  the 
circuit  court  for  selling,  offering  and  exposing  for  sale  spiritu- 
ous, vinous  and  malt  liquors,  without  having  obtained  a  state 
license  therefor.  On  the  "trial  the  State  proved  by  Simpson 
Thompson  sales  to  him  by  defendant  of  whiskey  and  beer  within 
the  county,  and  within  one  year  next  before  the  finding  of  the 
indictment,  but  that  he  had  at  that  time  joined  the  Guyan 
Valley  Social  Club,  had  "signed  something"  to  become  a 
member,  and  had  agreed  to  pay  $3.50  for  his  membership, 
and  the  State  then  rested. 

The  defendant,  without  objection  by  the  State,  thereupon 
introduced  the  charter  of  incorporation  of  the  Guyan  Valley 
Social  Club,  issued  by  the  Secretary  of  State,  July  IS,  1908, 
to  Spencer' Ison,  IT.  C.  Hager,  E.  H.  Atkinson,  E.  E.  Epling 
and  L.  C.  White,  'with  the  certificate  of  recordation  thereof 
endorsed  thereon,  it  being  agreed  by  counsel  that  defendant  is 
the  E.  H.  Atkinson  mentioned  in  said  charter;  also  the  affidavit 
of  said  Atkinson,  made  August  1,  1908,  filed  with  the  clerk  of 
the  county  court,  as  provided  by  section  1044o,  Code  Supple- 
ment, 1901',  at  the  time  he  applied  for  license  for  said  clnb 
to  sell  and  distribute  to  its  members  spirituous,  vinous  and  malt 
liquors,  "that  the  number  of  members  of  said  club  for  the 
fraction  of  the  preceding  year  for  which  said  club  ,wa»  organized 
was  thirty",  togetlier  with  the  subscription  of  membership  re- 
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ferred  to  therein  and  accompanying  said  affidavit;  alao  the 
certificate  of  license  iaaued  by  J.  B.  Henderson,  clerk  of  the 
county  court  of  said  Logan  county,  August  1,  1908j  together 
with  the  receipt  of  the  clerk  for  $60.00,  license  tax  assessed 
by  him  thereon,  objection  to  which  by  the  State  was  overruled, 
and  wliereby  said  clerk  certified,  "that  the  undersigned,  in 
pursuance  of  the  authority  Vested  in  him  by  law,  has  this,  day 
granted  to  the  Guyan  Valley  Social  Club,  of  City  of  Logan, 
Logan  County,  West  Virginia,  a  license  to  keep  said  club  at 
the  place  known  as  the  G.  W.  and  E.  H,  Atkinson  property 
in  said  cit^,  beginning  1st  day  of  August,  1908,  and  ending 
June  30,  1909,  and  has  assessed  the  tax  at  Sixty  dollars ;"  alao 
the  application  in  writing  of  said  Thompson  for  membership 
in  said  eluh,  objection  to  which  by  the  State  was  also  over- 
ruled, whereby  said  applicant  represents  himself  as  over  twenty 
one  years  of  age,  not  of  intemperate  habits,  agrees  to  conform 
to  the  by-laws  and  regulations  of  said  organization,  if  permitted 
to  become  a  member  thereof,  and  to  pay  an  admission  fee  of 
$5.00,  also  agreeing  to  introduce  no  one  into  the  club  who  is 
not  a  member  thereof,  or  until  he  has  filled  and  signed  an  appli- 
cation to  become  a  member,  and  that  he  would  not  recommend 
for  membership  anyone  of  intemperate  habits.  A  copy  of  the 
rules  and  regulations  was  also  offered  in  evidence,  and  a  copy 
of  the  by-laws,  adopted  by  the  stockholders  on  the  organization 
of  said  clubi  also  the  minutes  of  subsequent  meetings  of  the 
board  of  directors,  which  were  attended  by  said  Atkinson,  a 
member  thereof.  The  minutes  of  the  board  of  directors  show 
authority  to  the  manager  to  hold  social  sessions  of  the  club.  He 
also  oftered  in  evidence  the  petition  of  the  Guyan  Valley  Social 
Club,  dated  October  13, 1908,  verified  by  L.  C.  White,  president, 
addressed  to  the  clerk  of  the  county  court  of  Logan  county, 
West  Virginia,  setting  forth  at  length  the  organization  of  said 
club,  the  location  of  its  club  house,  its  desire  to  keep  on  hand 
at  its  club  house  spirituous  liquors  to  be  sold  directly  or  indi- 
rectly to  its  members,  and  its  desire  for  a  license  to  do  so  and 
for  no  other  purpose  than  that  contemplated  by  law,  tendering 
the  amount  of  the  taxes  and  praying  for  such  license.  Said 
petition  endorsed  by  said  clerk  was  received  and  filed  for  record 
October  13,  1908.  Counsel  say  they  do  not  know  why  this 
petition  was  filed.    And  we  see  no  reason  therefor.    The  defend- 
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ant  also  proved  by  himself  that  he  was  at  the  time  of  the  sale 
in  question  secretary  and  general  manager  of  the  club,  that  he 
had  sold  no  liquor  to  Thompson  until  he  had  become  a  member 
of  the  club,  and  had  made  no  sales  to  othera  than  members; 
that  the  money  derived  from  all  sales  was  deposited  by  him  in 
bank  to  the  credit  of  the  club.  He  also  testified  to  other  facts 
not  important  in  the  disposition  of  the  case. 

After  the  defendant  had  rested,  the  State  called  G.  R.  Arm- 
strong, and  proved  by  him  that  he  was  the  agent  of  the  C.  &  0. 
Bailroad  at  Logan,  and  the  quantity  of  different  kinds  of  in- 
toxicating liquors  received  upon  consignment  to  it  at  Logan, 
from  the  time  of  its  organization  up  to  October  26,  1908 ;  and 
by  Atkinson,  defendant,  re-called  by  the  State,  the  State  proved 
that  on  the  26th  day  of  October,  1908,  the  club  had  a  member- 
ship of  one  hundred  and  twenty-six.  And  the  State  again 
rested. 

Thereupon  the  court  on  motion  of  the  prosecuting  attorney, 
over  the  objection  of  the  defendant,  struck  out  all  the  defend- 
ant's documentary  evidence  relating  to  the  organization  of  said 
club,  including  the  charter,  the  agreement  of  membership,  the 
affidavit  of  Atkinson,  the  license  issued  to  said  club  by  the  clerk, 
the  application  for  membership  by  said  Thompson,  and  the 
minutes  and  proceedings  aforesaid;  and  upon  its  own  motion 
also  struck  out'  the  evidence  of  the  witness  G.  E.  Armstrong, 
and  directed  the  jury  not  to  consider  any  of  the  evidence  so 
excluded. 

Upon  the  evidence  admitted  the  jury  returned  a  verdict  of 
guilty,  which  verdict  the  court,  upon  motion  of  the  defendant, 
refused  to  set  aside,  or  to  grant  him  a  new  trial,  and  adjudged 
that  he  pay  a  fine  of  twenty  Jive  dollars  and  be  imprisoned  in 
the  county  jail  for  a  period  of  two  months.  To  this  judgment  a 
writ  of  error  was  obtained  from  this  Court, 

The  errors  assigned  here  are:  First,  the  exclusion  from  the 
consideration  of  the  jury  of  the  charter  of  the  club,  the  license 
issued  by  the  clerk,  and  the  other  documentary  evidence  offered 
in  defense;  second,  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  defendant  a  new  trial. 

On  the  trial  below  the  fact  of  the  sale  or  sales  to  Thompson 
was  not  controverted,  and  is  not  controverted  here,  but  admitted. 
The  sole  question  presented  for  our  decision,  therefore,  is,  did 
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the  court  below  err  in  eseluding  defendant's  documentary  evi- 
dence? 

The  attorney  general  justifies  the  action  of  tlie  court  below 
upon  several  grounds.  The  first  is  that  the  license  issued  by 
the  clert,  without  a  regular  license  to  vend  intoxicating  liquors, 
required  by  section  1,  chapter  32,  Code  Supplement,  1907, 
furnished  no  justification  for  the  sale  to  Thompson.  Prior 
to  the  amendment  of  that  chapter,  section  130a,  serial  section 
1042(7,  Code  Supplement,  1907,  as  held  in  State  v.  Shumate, 
44  W.  Va,  490,  such  was  undoubtedly  the  law.  But  said  sec- 
.  tion  120a,  in  force  at  the  time  of  the  offense  charged  in  the 
indictment,  is  too  plain  to  call  for  interpretation.  It  provides : 
"Any  corporation  or  association  chartered  and  organized  as  a 
social  club  and  paying  the  tax  above  prescribed  shall  be  entitled 
to  distribute  and  dispense  wines,  ardent  spirits,  malt  liquors 
or  any  mixture  thereof,  alcoholic  bitters  or  bitters  containing 
alcohol,  or  fruit  preserved  in  ardent  spirits,  to  and  among  its 
members,  without  obtaining  any  license  or  paying  any  further 
tax,  either  state,  municipal  or  county,  for  the  said  privilege, 
than  is  above  prescribed ;  provided,  that  the  said  corporation  is 
organized  and  conducted  as  a  bona-  fde  social  club;  and  pro- 
vided, further,  that  no  person  or  corporation  shall  be  entitled 
by  the  payment  of  the  tax  above  prescribed  to  conduct  the  business 
of  a  wholesale' or  retail  liquor  dealer  for  which  a  license  is 
required  under  the  existing  laws  of  the  state."  The  second 
ground  is  that  without  authority  of  the  county  court,  as  re- 
quired by  section  10,  chapter  32,  Code  Supplement,  1907,  and 
by  virtue  of  Bection*2,  chapter  3,  Acts  of  Special  Session  1907, 
incorporating  the  City  of  Ijogan,  empowering  the  council  of 
said  city  to  make  and, enforce  ordinances  for  the  regulation  and 
control  of  the  sale  of  all  intoxicating  liquors,  and  providing  for 
the  forfeiture,  cancellation  and  annulment  of  any  license  for 
the  violation  of  any  condition  of  the  bond  given,  etc.,  and  pro- 
viding also  "that  in  no  event  shall  such  license  be  granted  to 
any  person  without  the  consent  of  a  majority  of  the  board  of 
control",  the  license  issued  to  said  club  by  the  clerk  of  said 
court  without  authority  of  said  city  was  invalid,  and  constituted 
no  defense  for  the  sales  made  to  Thompson,  We  think  this 
ground  also  without  any  merit.  Said  section  10,  by  its  very 
terms,  has  application  alone  to  state  licenses  issued  pursuant 
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to  Bection  one  of  said  chapter;  and  certainly  the  section  of  the 
charter  oi  the  City  of  Logan  referred  to,  neither  hy  ite  terms, 
or  by  implication,  repeals  the  social  club  law.  That  provision 
of  the  charter  relates,  and  waa  intended  to  relate  to  licenses 
required  by  the  first  section  of  said  chapter  32  of  Code.  Said 
section  ISOa  Bpeciflcally  provides  that  a  social  club  chartered 
and  organized  pursuant  thereto,  upon  paying  the  tax  prescribed 
thereby,  shall  be  entitled  to  distribute  and  dispense  spirituous 
liquors  to  and  among  its  members,  without  obtaining  any  license 
or  paying  any  further  tax  either  state,  municipal  or  county 
for  said  privilege.  How  could  language  be  made  plainer? 
Repeal  by  implication  is  never  favored;  and  the  repeal  of  a 
general  law  by  a  special  statute  must  be  either  express,  or  the 
language  be  so  clear  as  to  amount  to  an  express  direction.  The 
same  answer  may  be  made  to  the  argument  baeed  on  section 
10,  chapter  36,  Acts  of  1905,  which  prohibits  a  county  court 
from  granting  a  license  to  sell  intoxicating  drinks  within  two 
miles  of  an  incorporated  town,  city  or  village,  without  the  con- 
sent of  its  council,  and  that  a  license  granted  without  such 
consent  is  void,  and  sales  made  under  it  violate  the  law.  This 
provision  clearly  relates  to  licenses  issued  under  the  provisions 
of  said  section  1,  chapter  32,  and  not  to  a  social  club  license. 
The  supreme  court  of  Virginia  in  Norfolk  v.  Board  of  Trade 
and  Business  Men's  Assodation,  63  8.  E,  987,  gave  similar 
construction  to  the  social  club  law  of  that  state.  A  third  ground 
is  that  the  license  issued  by  said  clerk  is  not  in  terms  a  license 
to  sell  intoxicating  liquors,  but  "a  license  to  keep  said  cluV 
at  the  place  designated.  We  see  no  force  in  this  contention.  No 
form  of  license  is  prescribed.  The  statute  says  that  any  such 
corporation  or  association  desiring  to  keep  on  hand  at  its  club 
house  or  other  place  of  meeting,  spirituous  liquors  for  sale  to 
its  members,  shall  "make  application  to  the  county  clerk  wherein 
the  club  house  or  other  place  of  meeting  of  such  corporation  ib 
located,  for  a  certificate  of  license."  The  statute  does  not  say 
the  application  shall  be  by  petition.  It  simply  says  that  "the 
person  making  application  for  such  license  shall  file  with  the 
clerk  of  the  county  court  an  affidavit  showing  the  number  of 
persons  who  have  been  members  of  such  corporation  during  the 
preceding  year,  and  the  clerk  of  the  county  court  shall  file 
such  affidavit  in  his  ofQce  which  shall  be  open  to  the  examina- 
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tion  and  iuBpection  of  the  prosecntiiig  attorney  or  the  atate 
tax  commiseioner,  and  asBess  the  taxes  against  such  corporation 
or  association  at  two  dollars  for  every  person  who  has  been  a 
member  thereof  during  the  preceding  year,  and  the  applicant 
shall  pay  the  license  tax  as  other  license  taxes  are  paid."  So 
far  as  the  record  shows  the  applicant  did  every  thing  required 
of  it.  The  clerk  issued  his  certificate  of  license,  assessed  the 
taxes  thereon,  and  the  taxes  were  paid.  We  think  that  this  wae 
substantial  compliance  with  the  law,  both  by  the  applicant  and 
by  the  clerk.  The  certificate  of  license,  with  the  assessment  of 
taxes  theretm,  and  the  payment  of  the  taxes  by  the  applicant 
together  constituted  a  good  license  under  the  statute.  True 
the  certificate  might  have  specifically  recited  authority  to  soil 
spirituous  liquors,  but  without  that  the  certificate,  as  issued, 
with  the  assessment  and  collection  of  the  license  tax,  in  legal 
effect  authorized  the  licensee  to  do  the  business  which  the  statute 
authorized.  The  fourth  and  last  ground  relied  on  is  that  the 
evidence  shows  that  the  said  dub  was  not  a  bona  fide  organiza- 
tion, and  that  this  must  have  been  clearly  apparent  to  the  trial 
court,  from,  the  amount  of  liquor  shown  to  have  been  bought 
and  sold,  the  size  of  the  membership  never  having  exceeded  one 
hundred  and  fifty  four,  and  that  the  court  was  justified  on  this 
ground  in  excluding  the  documentary  evidence.  Conceding  the 
court  may  have  inferred  from  this  evidence  that  this  club  was 
not  a  bona  fide  social  organization,  was  it  justified  on  the  trial 
of  this  indictment,  on  that  ground,  in  excluding  the  defendant's 
documentary'  evidence?  Or  could  the  court  have  lawfully  sub- 
mitted that  question  of  fact  to  the  jury?  We  think  not.  The 
law  may  have  been  a  bad  one.  The  legislature  in  1909,  in 
amending  it,  evidently  thought  so;  but  the  issue  of  the. charter 
to  defendant's  club,  the  organization  thereunder,  and  the  obtain- 
ing of  the  license  from  the  clerk,  seem  to  have  been  regular,  and 
the  statute  in  every  way  complied  with.  Therefore,  until  it  had 
been  judicially  determined,  a^  provided,  that  said  corporation  was 
being  conducted,  or  had  been  conducted  for  the  purpose  of 
violating  or  evading  the  laws  of  the  atate,  regulating  the 
sale  of  liquors,  the  rights  and  franchises  of  the  corporation 
did  not  cease.  The  same  statute  provides  that  upon  complaint 
of  any  person  that  such  corporation  so  chartered  as  a  social  club 
is  being  conducted  for  the  purposes  of  violating  or  evading  the 
87  w.  Ta. 
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laws  in  the  way  indicated,  and  the  service  of  such  complaint  on 
such  corporation  at  least  ten  days  before  the  hearing  of  such 
complaint,  the  circuit  court  of  the  county  wherein  ia  located  the 
place  of  business  or  meeting,  or  the  judge  thereof  in  vacation, 
shall  inquire  into  the  truth  of  said  complaint,  and  if  such  court 
or  judge  in  vacation  shall  adjudge  that  said  corporation  is  being 
or  has  been  conducted  for  such  illegal  purposes  "the  chartered 
rights  and  franchises  of  said  corporation  shall  cease  and  be 
void  without  any  further  proceedings,  and  the  said  corporation 
and  all  persons  concerned  in  the  violation  or  evasion  of  said 
law  shall  be  subject  to  the  penalties  prescribed  by  section  3  of 
this  chapter  for  the  sale  of  intoxicating  liquors  without  a  state 
license  therefor."  Was  it  competent,  therefore,  in  the  face  of 
this  statute  for  the  circuit  court  on  the  trial  of  an  indictment 
to  prejudge  this  question  of  bona  fides  without  notice  to  the 
corporation  and  an  opportunity  for  «  hearing?  We  think  not. 
We  think  the  remedy  prescribed  by  law  exclusive,  and  until  the 
question  was  thus  judicially  determined  no  prosecutions  for 
violations  of  the  law  against  illicit  sales,  of  spirituous  liquors 
by  such  clnb  or  any  one  acting  for  it  was  justified. 

We  are  therefore  of  opinion  ttiat  the  court  erred  in 
excluding  defendant's  evidence  in  directing  the  jury  not  to 
consider  the  same,  and  that  it  also  erred  in  overruling 
defendant's  motion  for  a  new  trial,  and  entering  judgment 
against  him  of  fine  and  imprisonment.  The  judgment  below 
will  therefore  be  reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded, 

Reversed  and  Remanded. 


CHARLESTON. 

State  v.  Maktin. 

Decided  May  17,  1910. 

CBi.uiNAr.  I,Aw — Writ  of  Error — Grant  of  J7etc  Trial. 

A  writ  or  error  does  not  lie  from  this  Court  to  the  Judgment 
or  order  of  the  circuit  court  in  a  criminal  case  Betting  aside  the 
verdict  of  the  jury  and  awarding  a  new  trial.    Re^fflnning  State 
V.  Bluefieia  Drug  Co..  41  W.  Va.  638. 
67  W.  Va. 
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Error  to  Circuit  Court,  Braxton  Cotaity. 

James  A.  Martin  was  found  not  guilty  of  an  illegal  sale  of 
liquors.  From  a  judgment  awarding  a  new  trial,  defendant 
brings  error. 

Affirmed. 

Haymond  £  Fox  and  Hall  Bros.,  for  plaintiff  in  error. 

William  0.  Conley,  Attorney  General,  for  the  State. 

Miller,  Judge: 

The  defendant  was  indicted  in  the  circuit  court  of  Braxton 
county,  at  the  Novranber  term,  1907,  thereof,  for  selling  spiritu- 
OUB  liquors  without  a  state  license  therefor.  On  February  35, 
1908,  he  was  tried  before  a  jury  and  found  not  guilty  as  charged 
in  the  indictment.  On  motion  of  the  state,  at  a  subsequent 
day  of  the  same  term,  the  court  set  aside  the  verdict  and 
awarded  the  state  a  new  trial.  To  this  judgment  defendant 
obtained  a  writ  of  error  from  this  Court, 

The  attorney  general  has  moved  a  dismissal  of .  the  writ  of 
error  as  improvidently  awarded.  The  ground  of  the  motion 
is  that  no  writ  of  error  lies  from  this  Court  to  the  judgment 
of  the  circuit  court  setting  aside  a  verdict  and  awarding  a  new 
trial,  except  in  civil  cases.  We  think  this  motion  should  pre- 
vail. It  was  decided  in  State  v.  Bluefield  Drug  Co.,  41  W.  Va. 
638,  that  a  writ  of  error  does  not  lie  to  this  Court  from  an  order 
of  the  circuit  court  reversing  the  judgment  of  an  inferior  court 
in  a  criminal  case,  and  remanding  the  same  for  further  pro- 
ceedings. If  this  be  the  law  the  same  rule  would  apply  to  a 
judgment  of  a  circuit  court,  as  in  this  case,  setting  aside  a 
Terdict  in  a  criminal  case,  upon  a  trial  originally  had  in  that 
court.  We  think  that  State  v.  Bluefield  Drug  Co.,  is  a  proper 
interpretation  of  our  statutes,  and  that  we  have  no  jurisdiction 
to  consider  the  case  upon  the  merits  on  the  present  writ  of 
error. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

A^rmed. 
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CHARLESTON. 

State  v.  Yobs. 

Decided  May  17,  1910. 

J.,    CsiumAL  Iiiw — Presence  of  Accuaeit — Evidence. 

An  order  In  a  criminal  case,  reciting  an  appearanoe  b^  the 
prisoner  In  dlsctaa.rge  of  his  recognizance  and  &n  announcem^it 
of  hia  readiness  for  trial,  aufflces  to  shov  his  presence  in  conrt 
In  his  own  proper  person  at  the  trial. 

2,  Same — Trial— Aisistance  of  Connsel. 

The  clause  of  section  14  of  Article  III  of  the  Constitution,  pro- 
viding that.  In  tlie  trial  of  criminal  cases,  the  accased  "shall 
have  the  ssBletance  of  counsel,'"  is  permissive  and  conditional 
upon  the  pleasure  of  the  accused.  In  its  application  to  tlie  con- 
duct of  the  trial;  and,  to  make  a  conviction  valid,  the  record 
need  not  affirmative  show  the  prisoner  bad  the  aaslatance  of 
counsel. 

3.  Same— Appeal— Bills  of  Exception — Record. 

Though  bills  of  exception  be  settled  and  signed  In  dae  tim^ 
they  are  not  parts  of  the  record,  tinleBB  made  bo  by  a  cerUficate 
or  an  order,  entered  upon  tbe  record. 

Error  to  Circuit  Court,  McDowell  County, 
Annie  Yoes  was  convicted  of  grand  larceny,  and  bringB  error. 

Affirmed. 

Lawson  Worrell,  for  plaintiff  in  error. 

Wiitiam  G.  Coniey,  Attorney  General,  for  the  State. 

POFPENBABOEB,    JdDOB: 

A  writ  of  error  wbb  awarded  Annie  Yoea  to  a  judgment  on 
a  verdict  convicting  her  of  grand  larceny  in  the  criminal  conrt 
of  McDowell  county. 

The  first  assignment  of  error  is  based  upon  the  contention 
that  the  record  fails  to  show  the  prisoner  was  in  court  in  her 
own  proper  person  during  the  trial.  The  order  says:  "The 
defendant  appeared  in  discharge  of  her  recognizance  entered 
into  herein  and  both  parties  annonnced  themselves  ready  for 
trial."  The  iseue  had  been  made  up  at  a  former  term.  Her 
appearance  in  discharge  of  her  recognizance  was  necessarily  a 
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pcreonal  appearance.  The  recognizance  could  not  otherwise 
have  been  discharged.  The  order  shows  no  appearance  by 
attorney  and  yet  it  says  both  parties  announced  themselres  ready 
for  trial.  Hence  it  is  clear,  not  only  that  she  appeared  in  her 
own  proper  person,  but  also  that  she  appeared  for  the  purposes 
of  the  trial.    This  exception  is  not  well  taken. 

The  next  assignment  is  based  upon  the  failure  of  the  record 
to  show  that  the  prisoner  was  assisted  by  counsel.  The  right 
to  have  counsel  ia  a  mere  privilege  guaranteed  by  the  constitu- 
tion. The  provision  of  the  constitution,  relating  to  the  right 
of  a  prisoner  to  have  the  aasistance  of  counsel,  was  inserted  for 
the  purpose  of  abrogating  the  common  law  practice  under  which 
prisoners,  accused  of  felony,  were  denied  such  right  and  to 
restrain  the  legislature  from  denying  it  by  statute.  It  differs 
in  nature  ae  well  as  form  from  the  guaranty  of  trial  by  jury.  The 
latter  is  prohibitory  in  form,  while  the  other  is  permissive,  and 
conditional  upon  the  pleasure- of  the  accused.  Preferring  the 
protection  of  the  court  or  choosing  to  rely  upon  his  own  skill 
and  ability,  he  may  not  desire  the  assistance  of  counsel.  No 
invasion  of  this  guaranty  is  disclosed,  therefore,  unless  a  request 
for  the  assistance  of  counsel  appears  by  the  record  to  have  been 
denied  by  the  court.  Barnes  v.  Commonwealth,  93  Va.  794; 
State  V.  Ramsey,  63  N.  J.  L.  363;  Scklinger  y.  People,  102 
m.  241 ;  12  Cyc.  533 ;  Cooley  Cons.  Lim.  474,  475. 

The  other  asBignments  of  error  involve  the  consideration  of 
the  evidence  and  other  matters  not  disclosed  by  the  record, 
unless  the  bills  of  exception,  found  in  the  printed  record,  are 
legally  parts  of  the  record.  As  there  is  no  order,  making  them 
such,  they  cannot  be  bo  considered.  Wells  v.  Smith,  49  W.  Va. 
78;  Kettennan  v.  Railroad  Co.,  48  W.  Va.  606;  Crafi  v.  Mann, 
46  W.  Va.  478. 

For  the  reasons  stated,  the  judgment  will  be  affirmed. 

Affirmed. 
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CHARLESTON. 

State  v,  Gibsok. 

Decided  May  17,  1910. 

Homicide— Jssault  With  Intent  to  Kill — Indictment. 

An  iDdlctment  for  malicious  catting  and  woandlng,  with  in- 
tent to  maim,  disfigure  and  kill,  need  not  specify  tlie  Instrument 
vlth  which  the  Injury  was  Inflicted. 

:.     Si-HB^Agsault  With  Intent  to  fflii—" Wound." 

To  constitute  a.  wound,  wLthln  the  meaning  of  sec.  9,  ch.  144, 
Code  1906,  an  Injury  must  have  been  inHlcted  with  a  weapon, 
othep  than  any  of  Uiose  with  which  the  human  body  is  provided 
by  nature,  and  must  Include  a  complete  parting  or  solution  of  the 
external  or  Internal  skin. 

;.     Sahe— Assault  With  Intent  to  Kill — Indictment. 

Though  said  statute  makes  It  a  felon;  for  a  person  maliciously 
to  cause  another  bodily  Injury  by  any  means,  with  Intent  to 
malm,  disfigure  or  kll!  him,  an  Indlctm^it,  charging  only  ma- 
licious cutting  and  wounding  with  such  Intent,  Is  not  broad 
enough  to  let  In  proof  of  such  Injury,  Inflicted  otherwise  than 
by  cutting  or  wounding. 

I,     Same. 

An  Indictment  for  maliciously  or  unlawfully  causing  bodily 
Injury  otherwise  than  by  shooting,  stabbing,  cutting  or  wounding 
sbould  specify  the  means  by  which  the  Injury  was  caused. 

'i.     Crimi:sal  I^w — Trial — Presenct  of  Accused — Presumption*. 

The  presumption  of  the  continuance  of  a  fact  or  state  of 
things,  shown  to  exist,  aiipUea  to  a  record,  showing  the  presence 
of  a  prisoner  in  court  at  the  commencement  of  each  day's  pro- 
ceedings In  the  trial. 

i.     Same — Appeal — Objections  to  Evidence. 

Admission  of  hearsay  evidence,  without  objection  and  excep- 
tion, anords  no  ground  for  complaint  in  the  appellate  court 

Same — Appeal  and  Error^Harmleas  Error. 

Error  In  sustaining  an  objection  to  a  proper  question  is  cured 
by  admitting  an  answer  to  anotber  question,  covering  the  same 
snbject  matter. 

Error  to  Circuit  Court,  Pocahontas  County.     . 

CT  W.   Ta. 
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William  Gibson  was  convicted  of  unlawful  wounding,  and 
brings  error. 

Reversed  and  Remanded. 
N.  C.  McNeil  and  Price,  Oaetiton  &  McPeak,  for  plaintiff  in 

WUliam  Q.  Conley,  Attorney  General,  and  D.  E.  Matthews, 
Asaistant  Attorney  General,  for  the  State, 

POFFENBABQER,  JCDGE: 

Upon  an  indictment  for  feloniously  and  maliciously  wounding 
one  Cleveland  Slavin,  the  plaintiff  in  error,  William  Gibson, 
was  convicted  of  the  milder  offense  of  unlawful  wounding,  and 
sentenced  to  confinement  in  the  penitentiarj-  for  a  period  of 
iive  years.  On  the  writ  of  error  allowed  him,  he  makes  a  number 
of  aesignments  of  error, 

Gibson  and  several  others  were  employed  in  a  mill  at  Dun- 
levie,  West  Virginia,  Practical  joking  was  a  custom  among 
these  men.  Slavin,  without  the  knowledge  of  Gibson,  put  oil 
on  the  handle  of  the  latter's  oil  can  so  that,  in  picking  it  iip, 
his  hand  became  greasy.  He  also  oiled  an  iron  bar  used  by 
Gibson.  Having  ascertained  from  the  other  men  who  had  played 
the  prank  on  him,  Gibson  began  to  throw  oil  on  Slavin's  back, 
and,  when  he  turned  around  threw  it  in  his  face.  Thereupon, 
Siavin  threw  a  stick  at  Gibson,  who  responded  with  another 
which  broke  in  two.  Slavin  returned  a  piece  of  this  stick. 
Then  Gibson  threw  an  iron  bar  at  him  which  struck  him  on 
the  right  side  of  the  back  over  the  kidney,  injuring  him  to 
Buch  an  extent  that  he  was  confined  to  his  bed  for  two  weeks 
or  more  and  his  bladder  had  to  be  relieved,  by  artificial  means, 
of  the  urine  which,  when  extracted,  was  found  to  be  bloody. 

The  sufficiency  of  the  indictment  is  challenged  because  it 
omits  designation  of  the  instrument  with  which  the  wound  was 
inflicted.  This  assignment  of  error  is  not  well  taken.  The  in- 
dictment need  not  set  forth  or  describe  the  instrument.  Crooh- 
ham  v.  The  State.  5  W.  Va.  510;  Canady's  Case,  22  Grat.  899; 
Jackson's  Case,  96  Va.  1007;  Erie's  Case,  2  Lewin  133;  State 
v.  Ladd,  2  Swan  (Tenn.)  226. 

As  the  evidence  fails  to  show  any  solution  or  breaking  of 
the  skin  of  the  prosecuting  witness,  lack  of  an  essential  element 
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of  the  offeDEe  charged  in  the  indictment  is  asserted,  under  the 
technical  rule  that  there  can  be  no  -troond,  within  the  meaning 
of  the  maiming  statute,  without  a  solution  or  fracture  of  the 
skin.  This  position  seems  to  be  well  sustained  by  authority. 
There  must  be  a  complete  breaking  of  the  skin,  ertemal  or 
internal.  Our  statute,  section  9,  chapter  144  Code  1906,  in  eo  , 
far  as  it  Ufes  the  terms  "stab,  cut  or  wound",  is  the  same  as  the 
English  Stat.,  9  Geo.  IV,  and  the  term  "wound",  in  that  con- 
nection, has  been  limited  in  its  meaning  to  the  extent  above 
stated.  Rex  v.  Wood,  4  C.  &  P.  381.  In  order  to  inflict  a  wound, 
within  the  meaning  of  that  statute,  it  was  necessary  to  use  an 
instrument  of  some  sort,  wherefore  it  was  not  effected  by  biting 
off  a  finger,  nose  or  ear  or  causing  any  other  injury  with  the 
teeth  or  hands.  Jennings  Case,  2  Lewin  130;  Elmsly's  Cote, 
2  Lewin  126;  Rex  v.  Stevens,  1  Moody  409;  Rex  v.  Harris.  7 
C.  &  P.  446.  But  the  iDstrument  need  not  be  a  sharp  or  pointed 
one.  Anything  with  which  the  skin  is  broken  is  sufBcient  though 
blunt,  provided  it  is  a  weapon  other  than  those  with  which  the 
htmian  body  is  naturally  provided.  Rag.  v.  Smith,  8  C.  &  P. 
173;  Rex  v.  Withers,  1  Moody  294;  Rex  V.  Hughes,  3  C.  &  P. 
420;  Rex  v.  Sheard,  2  Moody  13,  7  C.  &  P.  846;  Rex  v.  Payne, 
4  C.  &  P.  5538;  Rex  v.  Qriggs,  1  Moody  318.  But  a  fluid,  work- 
ing injury  not  by  the  force  of  its  contact,  but  only  by  ita  effect, 
when  applied  to  the  body,  was  not  regarded  as  a  weapon,  where- 
fore a  wound  inflicted  by  throwing  oil  or  vitriol  in  the  face  was 
not  within  the  statute.  Rex  v.  Morrow,  1  Moody  456;  Hen- 
shall's  Case,  2  Lewin  135.  !For  these  principles,  see  the  follow- 
ing additional  authority:  1  Russell  Crimes,  3  Eng,  Ed.  731; 
Bish.  Stat.  Crimes  314;  State  v.  Leonard,  22  Mo.  449,  450; 
Commonwealth  V.  Gallaher,  6  Mete.  (Maes.)  565,  568. 

Our  statute  has  been  broadened  somewhat  by  the  use  of  the 
terms  "Or  by  any  means  cause  him  bodily  injury  with  intent", 
etc.  Under  a  proper  indictment,  any  sort  of  bodily  injury, 
inflicted  by  any  means,  with  intent  to  maim,  disfigure  or  kill, 
is  an  offense  under  this  statute,  punishable  as  a  malicious  or 
unlawful  wounding,  but  it  is  not  a  technical  wounding,  and  an 
indictment  merely  for  cutting  and  wounding  does  not  cover  it. 
This  addition  to  the  statute  does  not  alter  the  meaning  of  its 
original  terms.  It  simply  introduces  a  new  offense  made  up  of 
new  elements.  The  indictment  in  this  case  charges  that  the 
07  w.  v«. 
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prjaoner  cut  and  wounded  the  prosecuting  witneaa,  with  the 
intent  to  maim,  disfignre  and  kill,  thereby  causing  him  great 
bodily  injury.  There  ia  no  averment  of  any  bodily  injury  caused 
otherwise  than  by  cutting  and  wounding.  Under  it,  therefore, 
no  other  sort  of  injury  can  be  proved.  The  indictment  gives, 
no  notice  of  intent  to  charge  any  other  malicious  or  unlawful 
act. 

Admitting  lack  of  proof  of  any  fracture  of  the  external  skin, 
the  Attorney  General  is  forced  to  the  contention  that  the  pres- 
ence of  blood  in  the  urine  justifies  an  inference  of  fracture  of 
.  the  covering  or  skin  of  the  kidney,  there  being  some  authority 
for  the  position  that  the  solution  of  an  inner  lining  of  any 
portion  of  the  body  constitutes  a  wound.  In  Reg.  v.  Smiih,  8 
C.  &  P.  173,  it  was  held  that  a  blow  on  the  face  with  a  hammer, 
breaking  the  lower  jaw  and  parting  the  internal  skin,  was  suf- 
ficient. Two  cases,  Reg.  v.  Waltham,  3  Cox  C.  C,  442,  and  Seg. 
V.  Jones,  3  Cox  C.  C.  441,  are  cited,  in  Bishop  on  Stat.  Crimes, 
section  314,  as  holding  that  the  parting  of  the  membrane  lining 
of  the  urethra,  constitutes  an  offense,  but  these  two  reports  are 
not  in  our  library,  for  which  reason  we  are  unable  to  see  what 
the  evidence  was.  The  fracture  may  have  been  shown  by  posi- 
tive and  direct  evidence.  It  was  susceptible  of  proof  in  that 
way  in  the  case  of  the  broken  jaw  and  may  have  been  in  the 
other  two  cases.  Here,  we  have  nothing  but  a  mere  uncertain 
inference,  arising  from  the  presence  of  blood  in  the  urine.  We 
think  this  is  too  remote  and  uncertain  to  sustain  a  verdict. 

The  next  important  assignment  of  error  is  the  omission  from 
the  record  of  any  plea  and  joinder  of  issue.  After  the  writ  of 
error  was  allowed  by  this  Court  an  attempt  was  made  to  cure  this 
by  the  entry  of  a  nunc  pro  tunc  order,  showing  that,  before  the 
jury  was  empaneled  and  sworn,  the  defendant  had  entered  his  plea 
of  not  guilty,  and  placing  the  same  upon  the  record  as  of  the 
7th  day  of  October,  1909,  the  date  of  the  trial.  Upon  what 
evidence  the  entry  of  such  plea  before  the  trial  was  ascertained, 
the  record  does  not  show.  The  defendant  objected  to  the  entry 
of  the  order  but  did  not  take  any  bill  of  exceptions,  showing  the 
character  of  evidence  upon  which  it  was  made,  nor  in  any  way 
place  such  evidence  upon  the  record.  Hence  the  action  of  the 
court,  in  entering  the  order,  does  not  seem  to  have  been  objected 
to  on  account  of  insufBciency  of  the  evidence.    The  court  having 
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had  juriBdiction  of  the  parties  and  the  subject  matter,  there  is 
a  presumption  in  favor  of  the  coirectnesa  of  the  judgment 
McClwe  Mayhie,  <fec.  Co.  v.  Brooks,  46  W.  Va.  732;  Oriffitk  v. 
Corrothers,  43  W.  Va.  59;  Reed  v.  Nixon.  36  W.  Va.  681; 
Bamshwg  v.  Erh,  16  W.  Va.  777 ;  Soma  v.  Lewis,  5  W.  Va. 
575.  For  aught  that  appears  in  the  record  here,  there  may 
have  been  a  formal  plea  of  not  guilty  in  the  file  of  papers  or  a 
minute  of  its  entry  upon  the  clerk's  docket.  The  only  inquiry, 
therefore,  is  whether  the  court  had  power,  after  the  end  of  the 
term  at  which  the  judgment  was  rendered  and  after  the  allow- 
ance of  a  writ  of  error  by  this  Court,  to  enter  such  an  order.  It 
was  a  mere  interlocutory  order,  placing  upon  the  record  what 
had  actually  transpired,  by  way  of  amendment,  te  sustain  tiie 
judgment.  Both  reason  and  authority  sustain  the  action  of  the 
court  in  making  such  amendment  at  a  subsequent  term.  In  re 
Wight,  134  TJ.  S.  136;  Galloway  v.  McKeithen,  5  Ired.  Law 
12;  Syde  v.  Curling,  10  Mo.  374;  State  v.  Clark,  18  Mo.  432; 
Nelson  v.  Baa-ker,  3  McCIean  {U.  S.)  379;  Dilansky  v.  Minne- 
sota, 3  Minn.  437;  Weatherman  v.  Gommonwe<ath,  91  Va.  796; 
10  Am.  Cr.  Rep.  93;  Black  on  Judg.,  section  126;  Freem.  on 
Judg.,  section  156;  16  A.  &  E.  Enc,  Law  1005;  1  Bish.  Cr. 
Proceed,,  section  1343,  That  it  was  done  after  the  allowance 
of  a  writ  of  error  is  also  immaterial.  It  is  an  amendment, 
made  by  the  trial  court  and  certified  here,  to  sustain  its  jadg- 
ment,  and  comes  fully  within  the  reasoning  of  our  deciaiona, 
Qauley  Coal  Land  As^n  v,  .Spies,  61  W,  Va.  19 ;  McClure-Mabie 
&c.  Co.  V,  Brooks,  46  W,  Va,  732;  Hopkins  v.  Railroad  Co.,  42 
W,  Va,  535 ;  Capehart  v.  Cunningham,  12  W.  Vfi.  750, 

In  response  to  the  complaint  that  the  record  does  not  show 
the  prisoner  was  in  court  when  the  verdict  was  rendered,  it 
Bufficea  to  say  the  order  shows  he  was  there  when  the  g'nrj  was 
empaneled  and  after  the  verdict  was  rendered,  from  which  the 
presumption  of  his  presonee  during  the  intervening  period  arises. 
The  continuance  of  a  fact  or  stete  of  things  once  shown  to  exiet 
is  presumed,  in  the  absence  of  evidence  to  the  contrary.  State 
T.  Neihken.  60  W.  Va.  673;  State  v.  Good,  14  W.  Va.  834, 
846 ;  Moore  r.  Gilliam,  5  Munf.  346. 

The  hearsay  evidenc^  of  the  witness  Slavin  was  not  excepted 
to.    Hence,  the  court  did  not  err  in  admitting  it. 

Wliile  the  court  sustained  an  objection  to  a  question,  pro- 
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poundecl  to  the  witness  Copeland,  concerning  the  attitude  of 
Arbrogast  and  Jennings,  and  the  prisoner  excepted,  the  evi- 
dence, desired  and  sought  by  the  question,  was  admitted  in 
rcBponse  to  another  question.  Hence,  the  error,  if  any,  was 
cured. 

As  it  does  not  appear  what  it  was  expected  the  witness  Bodin 
would  say,  in  response  to  the  question  propounded  to  him,  con- 
cerning a  weapon  ia  the  hands  of  Arbrogast,  the  action  of  the 
court  in  Bnstaining  the  objection  to  the  question  is.  not  shown 
to  have  been  prejudicial,  even  if  erroneoua. 

It  is  said  the  court  abused  its  discretion  in  sentencing  the 
prisoner  to  five  years'  imprisonment,  but,  as  the  judgment  will 
have  to  be  reversed,  for  insuificiency  of  the  evidence,  we  do  not 
deem  it  necessary  to  pass  upon  this  question. 

For  the  reasons  stated,  the  judgment  will  be  reversed,  the 
verdict  set  aside  and  the  case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 


CHARLESTON. 

State  v.  Stevenson. 

Decided  May  17,  1910. 

Crishnal  Law — BUI  of  Exceptions — Identi/lcation. 

For  Identification  of  a  bill  of  exceptloas  as  one  made  a  part  of 
a  record  by  an  order,  It  Is  not  aecessarjr  that  it  bear  any  num- 
ber, letter  or  peculiar  mark,  or  that  the  order  refer  to  it  aa  bear- 
ing  a  Dumber,  letter  or  mark.  If  the  substance  of  the  bill  and 
the  descriptive  matter,  found  therein,  are  such  as  leave  no  room 
for  reasonable  doubt  that  the  paper  Is  the  one  referred  to  in  the 

Same— Pteo  of  Guilty — Leave  to  Withdraw. 

In  the  absence  of  any  controliag  fact  or  circumstance,  rend- 
ering: It  manifestly  unjust  to  do  so,  the  trial  court  may  refuse 
leave  to  withdraw  a  plea  of  gnllty  of  murder  of  the  first  de- 
gree, and  enter.  In  lieu  thereof,  a  plea  of  not  guilty. 
S-iMB— Pfea  of  OuUty— Leave  to  Withdraw — Refusal. 

To  make  the  action  of  the  court,  la  doing  so,  an  abuse  of  its 
67  w.  V«. 
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diacrettonary  power,  it  muet  appear  that  the  plea  was  altered 
under  some  mlatake,  misapprebenslon,  compulsion  or  Indnce- 
meat,  or  drcumntance,  work  Ins  Injustice. 

4.  8AME-^rr(o(— P/eo  of  OuiUv—Witharaioal— Refusal. 

That  the  plea  was  entered  under  a  mere  aurmlee  or  conjec- 
ture of  the  prisoner  or  his  attorney  or  both  that,  owing  to  the 
known  temperament  ol  a  special  judge,  slttlns  at  the  time  of 
the  entry  thereof,  the  punishment  would  be  lighter  than  that 
anticipated  from  the  regular  Judge,  who  returned  to  the  bench 
to  render  judgment  on  the  plea  and  flz  the  penalty,  !a  not  Huflt- 
cient  to  deprive  the  court  of  Its  discretionary  power  ta  refuse 
such  leave. 

5.  JimcES — DUgitali/tcation — Criminal  Law. 

Such  regular  judge  Is  not  dlsqnallOed  to  render  judgment  on 
such  plea  and  determine  the  penalty,  by  reason  of  his  having 
derived  Impreaelons,  unfavorable  to  the  accused,  from  conrer- 
sations  had  with  such  special  judge  and  the  witnesses,  and  pre- 
viously pronounced  a  sentence  oC  death  upon  him,  erroneous 
and  reversed  because  of  his  failure  to  hear  the  witnesses  regu- 
larly In  the  presence  of  the  prisoner,  for  the  enlightenment  of 
hla  conscience  and  judgment  in  fixing  the  puntsbment. 

6.  SAMK—Disgualifiiiation  to  Sentence  Prisoner. 

In-  determining  whether  to  sentence  a  prisoner  to  life  Im- 
prisonment or  death,  upon  his  plea  of  guilty  of  flrst  degree 
murder,  thfe  court  is  not  limited  or  bound  to  an  exact  finding  as 
upon  an  Issue  of  fact.  It  exercises  a  discretionary  power,  coa- 
ferred  upon  It  by  a  statute,  wherefore  the  judge  need  not  pos- 
sesB  the  qualifications  of  jurors,  trying  the  issue  upon  a  plea 
of  not  guilty. 

Error  to  Circuit,  Mercer  County. 

Frank  Stevenson  was  convicted  of  murder,  and  brings  error. 

Affirmed. 

Bugh  0.  Woods,  for  plaintiff  in  error. 

William  0.  Conley,  Attorney  General,  and  D.  E.  Mattkewe, 
AesistaDt  Attorney  General,  for  the  State. 

POPPENBAEGEE,  JODOEl 

Frank  Stevenson,  under  sentence  of  death  by  the  criminal 
court  of  Mercer  county,  on  his  plea  of  guilty,  bad  his  case  in 
this  Court  once  before  on  a  writ  of  error  and  procured  a  re- 
versal of  the  judgment,  as  will  appear  from  the  report  of  the 
decieion  found  in  64  W.  Va,  392,  After  the  case  was  remanded, 
67  W.  v». 
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he  renewed  bis  motion  for  permission  to  withdraw  his  plea  of 
guilty,  but  the  court,  after  overruling  it,  again  seatenced  him  to 
death,  and  he  obtained  a  second  writ  of  error. 

The  order  in  which  the  motion  was  overruled  shows  no  ex- 
ception to  the  action,  of  the  court,  but  it  appears  in  what  is 
brought  up  with  the  record  as  a  bill  of  exceptions.  The  order 
which  is  said  to  make  it  a  part  of  the  record  is  a  vacation  order, 
bearing  the  style  of  the  case  and  saying :  "This  day  the  prisoner 
presented  to  the  undersigned  judge,  a  bill  of  exceptions,  setting 
out  the  proceedings  in  this  case,  which  being  inspected  by  the 
court  was  signed,  sealed  and  is  made  a  part  of  the  record  herein 
this  26th  day  of  Joly,  1909."  It  does  not,  by  any  number  or 
special  mark,  identify  the  bill  of  exceptions.  The  paper  brought 
up,  .as  having  been  referred  to  in  this  order,  bears  the  style  of 
the  case,  is  signed  as  and  for  a  bill  of  exceptions,  mentions  the 
name  of. the  defendant  and  bis  attorneys,  shows  the  evidence 
introduced,  motions  made  and  overruled,  exceptions  and  the 
sentence  pronounced  upon  the  prisoner  by  name.  It  also  em- 
bodies the  evidence  heard  by  the  judge  to  enable  him  to  de- 
termine whether  to  sentence  the  prisoner  to  confinement  in  the 
penitentiary  for  life  or  to  death.  Under  principles  repeatedly 
declared  by  this  Court,  the  bill  of  exceptions  is  sniEciently  identi- 
fied by  its  subject  matter  and  designation  in  the  body  thereof. 
Deboard  v.  Railway  Co.,  63  W.  Va.  41 ;  Chadister  v.  Railway 
Co.,  62  W.  Va.,  566;  Jackson  v.  RaUteay  Co.,  65  W.  Va.  415; 
McEndree  v.  Shelton,  51  W.  Va.  516. 

The  error  for  which  the  former  judgment  was  reversed, 
namely,  failure  of  the  judge  to  bear  the  evidence,  for  the 
guidance  of  his  discretion  in  determining  the  penalty,  was 
avoided  on  this  second  trial,  and  no  complaint  of  his  action  in 
that  particular  is  made. 

The  only  inquiry  raised  is,  whether  the  court  erred  in  re- 
fusing to-  permit  the  prisoner  to  withdraw  bis  plea  of  guilty 
and  re-enter  his  plea  of  not  guilty  for  the  purpose  of  obtaining 
a  trial  by  jury.  The  application  for  such  leave  is  based  upon 
no  special  grounds  other  than,  (1)  that  special  Judge  MeGrath 
was  sitting  in  the  case  when  the  plea  of  guilty  was  entered 
and  the  attorney  for  the  prisoner,  knowing  the  sentiment  and 
feeling  of  said  McGrath,  respecting  the  death  penalty,  had 
advised  the  prisoner  that,  in  his  judgment,  said  McGrath  would 
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not  sentence  him  to  death  upon  a  plea  of  guilty,  but  would 
Bentence  him  to  confinement  in  the  penitentiary  for  life  and 
that,  not  knowing  the  sentiment  of  the  regular  judge,-  who 
afterwards  came  upon  the  bench  and  actually  pronounced  the 
sentence,  he  would  not  have  plead  guiliy,  if  he  had  known 
said  McGrath  would  not  pass  sentence  upon  him  or  that  tiie 
regular  judge  woald  do  ao;  and  (2)  that  said  regular  judge, 
who  rendered  said  first  judgment  which  waa  reversed,  having 
interviewed  the  special  judge  and  witnesses,  and  so  become  im- 
pressed with  the  certainty  of  the  prisoner's  guilt  and  the  hein- 
ousness  of  his  crime,  had  delivered  a  lengthy  sentence  in  which 
he  vigorously  expressed  such  convictions  and  impressions.  In 
Tesistance  of  the  motion,  it  was  shown  that  certain  witnesses 
for  the  state  bad  died  and  others  had  left  the  country,  by  reason 
of  which  the  state  was  not  in  as  good  condition  to  prosecute 
as  it  would  have  been  had  the  prisoner  allowed  his  plea  of 
not  guilty,  entered  in  the  first  instance,  to  stand  and  gone  to 
trial  on  it  at  the  term  at  which  he  withdrew  it  and  plead 
guilty. 

That  the  trial  court  has  discretion  to  refuse  leave  to  with- 
draw a  plea  of  guilty  in  a  capital  case  waa  declared  by  this 
Court  in  the  decision  upon  the  former  writ  of  error  allowed 
the  prisoner.  That  such  discretion  ia  reviewable  was  also  as- 
serted, but  the  action  of  the  court  in  such  case  ia  reversible 
only  for  abuse  of  its  discretionary  power.  For  the  same  general 
principle,  see  State  r.  Taylor,  57  W.  Va.  228,  and  State  v. 
Shatdey,  38  W.  Va.  516.  From  this  it  follows  that  the  plea 
cannot  be  withdrawn  merely  because  the  oSense  confessed  is 
capital;  and  that  some  groand  for  leave  to  withdraw  must 
appear,  making  it  unjust  and  wrong  to  refuse  it.  There  ate 
express  decisions  to  this  effect.  Griffith  v.  The  State, 
36  Ind.  408;  Commonti'eaith  v.  Winton,  108  Mass.  .485. 
It  only  remains,  therefore,  to  inquire  whether  the  matters 
set  up  as  special  reasons  for  a  desire  to  withdraw  the  plea  were 
sufiBcient  to  deprive  the  court  of  its  discretion  in  the  premises. 
There  is  nothing  in  them  to  indicate  misapprehension  on  the 
part  of  the  prisoner  as  to  the  nature  of  the  crime  he  was  con- 
fessing, at  the  time  he  plead  guilty,  or  the  punishment  de- 
nounced by  the  law  upon  persons  found  guilty  thereof.  He 
knew  the  penalty  would  be  one  of  two  things,  death  or  life 
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imprisonment.  His  application  for  leave  to  withdraw  the  plea 
does  not  deny  his  guilt.  The  whole  tenor  of  his  application 
ifl  the  right  to  a  chance  of  a  recommendation  by  the  jury,  pre- 
cluding in  law  a  sentence  of  death.  In  pleading  guilty,  he  was 
not  misled  as  to  anything  respecting  the  question  of  his  guilt. 
He  had  no  intimation  from  the  court  as  to  what  the  punish- 
ment would  be.  His  action,  according  to  his  o*n  showing, 
was  based  upon  a  mere  surmise  ae  to  what  punishment  the 
court  would  inflict.  He  does  not  know,  and  cannot  assert,  even 
now  that  the  special  judge,  sitting  at  the  time  of  the  entry  of 
the  plea,  would  have  given  him  the  lighter  sentence.  It  is  all 
a  matter  of  pure  speculation  and  surmise.  It  is  not  enough  to 
deprive  the  court  of  its  discretion,  to  show  that  the  prisoner 
expected  a  milder  punishment  than  was  inflicted  upon  him. 
Mastronada  v.  The  State,  GO  Miss.  86;  Mounts  v.  Common- 
weaitk,  89  Ky.  274,  The  other  matter  relied  upon,  as  consti- 
tuting sufficient  grounds  to  control  the  discretion  of  the  court 
or  render  his  disregard  thereof  an  abuse  of  discretion,  appeared 
in  the  record  on  the  former  writ  of  error.  All  that  could  be 
said  of  it  now  could  have  .been  said  of  it  then.  That  record  dis- 
closes that  the  judge,  who  pronounced  the  sentence,  had  inter- 
viewed the  special  judge  who  had  heard  the  evidence  and  the 
witnesses  and  subjected  himself  to  certain  impressions  from 
their  statements,  heard  out  of  court.  If  that  were  suiBcient 
to  disqualify  him  now,  it  was  sufficient  then.  Regarding  it  as 
insufficient,  we  said  the  judgment  could  not  be  reversed  on  that 
ground  and  that  the  court  had  committed  no  error  in  refusing 
leave  to  withdraw  it.  Hence,  we  might  now  say  this  is  a  matter 
already  adjudicated  in  the  case.  But,  independently  of  that, 
we  do  not  think  the  trial  judge  is  incapacitated  by  his  knowl- 
edge of  the  facte  and  impressions  formed.  His  function  was 
not  to  determine  the  guilt  or  innocence  of  the  prisoner.  It  was 
only  to  ascertain  and  determine  the  penalty.  It  was  competent 
for  the  legislature  to  say  what  disposition  should  be  made  of  a 
plea  of  guilty  in  a  murder  case  and  it  has  done  so  hy  providing 
that  the  court  may  pronoimce  a  sentence  of  death  or  confine- 
ment in  the  penitentiary,  as  may  seem  right,  in  the  same 
manner  and  with  like  effect  as  if  the  prisoner  had  been  found 
guilty  by  the  verdict  of  a  jury.  Code  1906,  chapter  159,  section 
19.  This  gave  the  court  discretion  to  inflict  either  penalty, 
67  w.  Va. 
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according  to  ita  judgment  as  to  what  is  just  and  right  under 
the  circumBtances.  We  do  not  think  the  phrase  "in  the  same 
manner  and  with  like  effect  as  if  he  had  been  found  guilty  by 
the  verdict  of  a  jury"  was  intended  to  affect  the  discretion  of 
the  court.  If,  under  this,  the  court  acta  in  the  same  manner 
as  a  jurj-,  the  power  is  nevertheless  discretionary  because  the 
statute  says  the  jury  may,  in  their  discretion,  recommend  con- 
finement in  the  penitentiary  for  life  in  lieu  of  punishment  by 
death.  Its  purpose  and  intent  ia  to  confer  upon  the  court,  in 
the  event  of  a  plea  of  guilty  of  murder  of  the  first  degree,  that 
discretionary  power,  as  to  the  penalty,  which  the  jury  has  when 
it  has  found  the  accused  guilty  of  such  crime  on  his  plea  of 
not  guilty.  In  exercising  this  power,  the  judge  does  not  hear 
and  determine  an  issue  of  fact,  a  question  of  guilt  or  innocence. 
He  is  empowered  to  do  what  he  deems  just  and  ri^t  and  con- 
siders the  facts  only  for  the  eolightment  of  his  conBcienee  and 
judgment.  He  is  not  bound  to  make  an  exact  finding  on  an 
issue  of  fact  as  a  juror  is  upon  an  inquiry  as  to  guilt.  Hence, 
impressions  and  opinions  do  not  disqualify.  Fixing  the  punish- 
ment Is  subsequent  and  sequential  in  nature.  Having  determined 
the  guilt  of  the  accused,  the  jurors  themselves  necessarily  have 
adverse  impressions,  when  they  enter  upon  an  inquiry  as  to  the 
penalty. 

In  order  to  deprive  the  court  of  its  discretionary  power  to 
refnse  leave  to  withdraw  a  plea  of  guilty,  it  seems  to  be  necessary 
to  show  that  the  prisoner  was  uninformed  or  misadvised  as  to 
the  nature  of  the  charge  against  him  and  the  effect  of  his  plea, 
or  induced  by  threats  or  promises  to  confess  the  crime.  This 
mistake,  misapprehension,  promise  or  inducement' may  relate  to 
the  manner  and  extent  of  punishment,  but  it  must  appear  that 
something  of  this  nature  induced  the  plea.  Mousits  t.  Common- 
weaUh,  89  Ky.  274;  Davis  v.  State,  20  Ga.  674;  People  v.  Scott, 
59  Cal.  Ul;Deloack  v.  State,  77  Miss.  691;  IS  Cyc.  351,  362. 

For  the  reasons  stated,  the  judgment  complained  of  must  be 
aEBrmed. 

Affirmed. 
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CHARLESTON. 

State  v.  Mooeb. 

Decided  May  17,  1910. 

ISTOXiCATiNo  LjQroKs — Itlegal  Bale — Invalid  License. 

A  licentie  to  sell  Intoilcfittng;  liquors  granted  by  a  countr 
court,  upon  a  petition  flled  witb.  Its  clerk  leas  than  thirty  days 
before  the  day  tor  hearing  It,  as  requlred-by  Code  1906,  ch,  32, 
sec.  12,  Is  granted  without  Jurisdiction,  is  void,  and  may  be 
collaterally  attacked  upon  trial  of  an  indictment  for  selling 
without  license,  and  fe  no  defense. 

Error  to  Circuit  Court,  Wetzel  County. 

tr.  S.  Moore  was  convicted  of  selliog  liquor  without  a  license, 
and  brings  error. 

Affirmed. 

M.  R.  Morris,  P.  D.  Morris,  and  Thomas  P.  Jacobs,  for  plain- 
tiff in  error. 

WUliam  0.  Coidey,  Attorney  General,  and  D.  E.  Matthews, 
AssiBtant  Attorney  General,  for  the  Stat*. 

Beannon,  Judge  : 

U.  S.  Moore  -waa  indicted  in  the  circuit  court  of  Wetzel  county 
for  selling  liquor  without  a  license,  and  was  found  guilty  by  a 
jury  on  facta  agreed,  and  by  the  judgment  of  the  court  was 
sentenced  to  pay  a  fine  of  $35  and  be  imprisoned  in  jail  two 
months.  Moore  presented  as  hie  defense  a  license  for  part  of  a 
year,  and  the  case  turns  upon  the  validity  of  that  license. 

We  have  a  statute  in  Code  1906,  chapter  33,  section  12,  which 
provides  that  an  applicant  for  liceiwe  to  retail  intozicatiDg 
liquors  shall  file  a  petition  with  the  clerk  of  the  county  court 
"at  least  thirty  days  before  the  Bession  of  eaid  court  at  which 
the  same  may  be  heard".  Moore  did  file  a  petition  on  the  4th 
day  of  February,  1909,  fising  the  3nd  day  of  March  as  the  time 
for  hearing  such  application  by-  the  county  court,  and  the  clerk 
published  notice  of  such  application  as  required  by  that  section. 
On  the  3nd  day  of  March  Moore  appeared  to  prosecute  hie 
petition,  and  fifty-seven  renidenta  of  the  county  also  appeared 
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and  moved  tlie  county  court  to  quash  the  notice,  for  the  reason 
that  said  petition  liad  not  heen  filed  with  the  clerk  for  at  leaet 
thirty  days  before  the  Snd  day  of  JIarcb,  the  first  day  of  the 
session  of  the  county  court  at  which  the  application,  could  be 
heard,  but  that  it  had  been  filed  only  tweuty-eix  days,  and 
said  persons  then  filed  a  irritten  remonstrance  against  granting 
the  license.  The  court  adjourned  until  the  3rd  of  llarch,  and 
again  adjourned  until  the  4th  of  March,  when  said  motion  to 
quash  and  remonstrance  were  overruled  and  an  order  made 
granting  Moore  a  retail  license. 

We  have  Been  that  said  statute  required  an  applicant  for  a 
license  to  iile  his  petition  at  least  thirty  days  before  its  hearing. 
Is  the  requirement  to  file  for  that  length  of  time  imperative 
and  mandatory  as  to  time  and  therefore  jurisdictional?  That 
is,  must  that  petition  be  filed  for  that  time  in  order  to  enable 
the  county  court  to  grant  its  consent  for  license?  This  being 
a  proceeding  not  to  cancel  the  license,  but  a  prosecution  under 
an  indictment,  the  attack  upon  it  is  collateral.  It  is  claimed 
for  the  defendant  that  when  the  court  grants  the  license  it  is 
not  void,  but  good  until  revoked,  and  that  no  collateral  attack 
can  be  made  upon  it;  and  on  the  side  of  the  State  it  is  claimed 
that  without  compliance  with  the  statute  in  the  filing  of  the 
petition  for  the  time  fixed  the  county  court  has  no  jurisdiction 
or  power  to  act.  and  that  its  action  is  void  and  affords  no 
protection  to  the  holder  of  the  license.  After  mature  considera- 
tion we  have  concluded  that  the  latter  proposition  is  sound. 
The  county  court  order  is  not  conclnsive  in  such  a  matter  as  that 
of  a  court  of  general  jurisdiction.  I  confess  that  I  have  the  in- 
clination, as  Moore  paid  his  money  for  the  license,  to  hold  other- 
wise; but  an  examination  of  the  law  and  a  consideration  of 
the  objects  of  the  statute,  have  led  me  to  the  conclusion  stated. 
Xow,  what  is  the  character  of  this  statute  provision?  Very 
material.  It  is  designed  to  give  notice  to  the  public  that  any 
body  may  show  cause  against  the  license,  because  the  statute 
expressly  provides  that  residents  of  the  county  may  file  re- 
monstrance and  show  cause  therefor.  The  statute  gives  residentB 
thirty  days  after  the  filing  of  the  applicaticm.  The  public  ia 
interested  in  this  provision.  Certain  residents  did  appear  within 
the  time;  but  may  not  others  have  appeared  presenting  other 
evidence,  showing  other  canse,  against  the  license,  H  the  reqni- 
87  w.  Vb. 
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site  time  had  been  allowed  ?  Consider  tlie  object  of  the  regula- 
tions touching  license,  consider  the  many  provisions  of  chapter 
32.  They  will  tell  us  that  that  chapter  is  not  only  designed 
for  revenue  purpoaes,  but  that  it  regards  the  improper  use  of 
liquor  as  an  evil,  hurtful  to  societj-,  and  it  hedges  about  a  license 
when  granted  many  provisions  against  its  improper  exercise, 
such  as  selling  to  minors,  or  to  persons  addicted  to  intemperance, 
or  under  the  influence  of  drink,  and  on  certain  election  days, 
and  on  Sunday,  and  makes  the  liquor  dealer  liable  for  injuries 
suffered  by  members  of  families  of  persons  to  whom  liqoot  has 
been  unlawfully  sold,  and  many  other  provisions  and  guards 
against  the  improper  exercise  of  the  license  when  granted. 
Furthermore  the  statute  is  very  careful  as  to  persons  to  whom  a 
license  shall  ie  granted,  providing  that  it  shall  be  granted  only 
to  fit  persons,  persons  fit  to  exercise  the  license.  These  and 
many  other  provisions  that  could  be  cited  to  tell  us  plainly 
that  the  statute  is  designed  to  restrict  and  regulate  the  evil, 
and  to  grant  license  only  to  fit  persons,  and  only  after  a  pre- 
scribed notice,  and  after  a  hearing  of  all  residents  opposed  to 
it,  after  they  have  had  notice  and  opportunity  to  know  of  the 
application.  lu  this  important  matter,  the  use  of  license  to 
sell  intoxicating  liquors,  we  know  from  our  statute  that  the 
Legislature  has  been  very  guardful  by  restrictions  upon  the 
business  and  made  guards  against  evils  resulting  therefrom. 
The  Legislature  has  prescribed  the  limit  of  thirty  days  after 
the  filing  of  the  petition  for  a  material  purpose.  It  gives  that 
period  after  the  filing  of  the  petition  to  enable  remonstrants  to 
know  of  the  filing  of  the  application.  The  Ijegislature  has 
spoken  in  plftitt  words  in  this  important  matter  and  how  can 
a  court  ignore  its  intent  ?  How  can  a  court  enforce  that  intent 
if  it  shall  say  that  a  license  granted,  in  wilful  departure  from 
its  requirements,  is  just  as  good  as  if  the  law  had  been  fully 
complied  with?  Will  it  be  said  that  only  a  few  days  ought  not 
to  make  any  difference?  If  you  can  dispense  with  four  days 
why  not  vrith  ten  or  twenty  ?  Very  rarely  should  a  court  dis- 
pense with  the  plain  letter  of  a  statute,  and  surely  it  should  not 
do  80  in  such  a  matter  as  this.  I  believe  this  provision  for 
petition  and  notice  has  only  been  incorporated  into  our  liquor 
law  for  a  few  years.  One  time  there  was  no  notice  to  the  public. 
Now  there  is.     Shall  we  defeat  this  amendment  of  the  liquor 
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law  by  a  liberalism  which  would  emasculate  it  of  its  -object  in 
a  vital  particular  ?  Let  ub  see  vhat  the  authorities  say.  I  admit 
that  there  is  some  conflict,  some  cases  holding  that  a  license 
cannot  be  collaterally  attacked ;  but  I  think  I  may  say  that  the 
weight  and  logic  of  authorities  sustain  our  position  in  this 
particular.  In  this  country  there  is  a  vast  conflict  of  authorities, 
and  all  a  court  can  do  is  to  choose  that  line  which  in  its  opinion 
is  the  sound  one,  and  the  better  enforcing  the  law  as  applied 
to  the  subject  in  hand.  "It  is  generally  provided,  by  Btatnt« 
or  ordinance,  that  notice  shall  be  given,  in  such  public  manner, 
of  all  applications  for  liquor  licenses,  for  a  prescribed  period  of 
time,  in  order  that  persons  interested  in  contesting  particular 
applications  may  be  fully  informed  when  and  where  to  take 
action.  This  is  held  to  be  a  prerequisite  to  the  jurisdiction 
of  the  licensing  authorities  to  pass  upon  the  application,  and 
until  the  expiration  of  the  time  during  which  the  notice  must  be 
given,  they  have  no  power  to  take  any  action  thereon."  Black 
on  Intoxicating  Liquors,  section  158.  "Compliance  with  such 
requirements  is  a  jurisdictional  requisite  and  essential  to  the 
validity  of  a  license,"  23  Cyc.  126,  is  there  speaking  of  the 
notice.  I  find  it  laid  down  in  17  Am.  &  Eng.  Ency.  L.  245, 
that,  "The  statutes  usually  require  that  petition  shall  be  filed 
with  a  designated  officer  and  remain  on  file  for  a  designated 
period  of  time  before  it  is  acted  upon.  The  statutes  are  not 
directory,  but  are  mandatory,  and  no  jurisdiction  to  grant  a 
license  can  be  acquired  unless  this  requirement  is  strictly  com- 
plied with."  That  page  also  says  that  notice  is  intended  to  give 
as  wide  publicity  as  possible,  so  that  if  any  person  knows  of 
any  violation  of  the  license  law  by  the  applicant,  or  any  valid 
reason  why  a  license  should  not  be  granted  to  him,  he  may  make 
objection.  This  notice  is  jurisdictional  process,  and  essential 
to  confer  power  upon  the  licensing  board  to  act.  In  12  Ann. 
Cases  711,  is  the  Louisiana  case  of  State  v.  Laborde,  holding 
that  a  license  emanating  from  a  body  without  authority  to 
issue  it  is  no  protection  against  an  indictment  and  its  validity 
must  come  up  on  its  trial.  True  there  the  body  had  no  power 
to  issue  it;  but  that  case  asserts  most  definitely  that  where  there 
is  a  want  of  authority  to  issue  the  license  it  can  be  attacked 
collaterally.  In  that  case  the  cases  on  the  subject  have  under- 
gone review,  aud  the  copious  note  presents  additional  ones. 
67  w.  Va. 
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That  note  eays  tliat  the  anthoritieB  on  the  question  whether  in 
a  prosecution  the  validity  of  a  license  can  be  inqnireii  into 
are  not  entirely  harmonious,  but  that  the  weight  of  authority 
supports  the  rule  that  such  a  license  is  not  conclusive  upon  the 
state  and  may  be  shown  to  be  irregular  and  void.  laBussell 
v.  State,  77  Ala.  S9,  an  af&davit  was  not  such  as  the  statute 
required  and  the  license  was  granted  upon  it.  The  case  was 
an  kidictment  for  selling  without  license.  The  court  held  that 
"a  probate  judge  acts  miDisterially  in  granting  a  license  and  is 
bound  to  require  substantial  compliance  with  al!  precedent  statu- 
tory conditions,  and  while  the  license  itself  is  prima  fade  evi- 
dence of  such  compliance,  the  fact  of  non-compliance,  *when 
affirmatively  shown,  renders  the  license  void,  and  its  invalidity 
'  being  thus  shown,  it  affords  no  protection."  Munsey  v.  Collins, 
133  Iowa  50,  holds  that  the  court  has  no  jurisdiction  to  act 
unless  statute  requirements  are  complied  with.  State  v.  Sibert,  ■ 
97  Mo,  App.  212,  says  that:  "All  jurisdictional  facts  to  author- 
ize the  granting  of  dramshop  license  by  the  county  court  must 
affirmatively  appear  on  the  face  of  the  proceedings."  I  remark 
just  here  that  it  appears  in  this  proceeding  that  the  petition 
had  not  been  filed  the  requisite  time.  That  petition  is  the 
basis  of  the  proceeding  for  a  license.  Notice  for  the  time  is 
essential  to  jurisdiction.  Pisar  v.  State,  56  Neb.  455.  The 
statute  requiring  three  weeks  notice  is  mandatory.  Eeiper's 
License,  21  Pa.  Superior  Ct.  E.  512.  In  State  v.  Moore,  1 
Jones  L.  276  (N.  C),  upon  a  trial  of  an  indictment  a  license 
was  offered  in  defense  which  had  been  issued  without  recom- 
mendation from  the  board  of  commissioners.  The  court  held 
the  license  void,  and  said  that  when  the  record  showed  the 
defect  the  judgment  waa  void.  I  will  add  that  this  Court  has  ■ 
held  that  a  license  granted  without  the  town  authority  is  void, 
thus  enunciating  the  position  that  statute  requirements  must 
be  complied  with.  Why  prolong  this  opinion  hy  citation  of 
further  authority?  I  will  only  add  that  this  matter  of  granting 
license  is  one  of  statute  regulation;  there  is  no  other  chart  or 
guide  but  the  statute;  and  I  enunciate  the  general  proposition 
that  in  this  important  matter  it  must  be  complied  with.  This 
duty  of  filing  his  petition  a  certain  time  was  one  placed  impera- 
tively upon  Moore  and  he  failed  therein.  It  was  his  own  act. 
The  public  has  right  to  inspect  that  petition  all  throngh  the 
6T  w.  v«. 
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period  specified.  Whilst  there  is  some  hardship  in  the  case, 
he  was  bound  to  know  the  law,  and  his  attention  was  specially 
called  to  it  by  those  contestants  in  his  presence  in  the  county 
conrt,  and  he  was  told  that  his  petition  had  not  been  filed  the 
requisite  time.  The  petition  was  his  own  act,  not  a  public 
oflScer's  act. 

This  case  may  be  of  little  importance  in  and  of  itself;  but 
it  is  of  great  public  importance  in  view  of  the  fact  that  -our 
present  liquor  laws  contain  the  new  important  feature  of  allow- 
ing residents  to  oppose  a  license,  and  make  the  application  con- 
testable, and  subject  the  applicant  to  more  rigorous  scrutiny 
than  by  the  law  prior  to  that  provision.  It  is  important  that 
the  statute  be  sustained  by  giving  it  a  construction  carrying  out 
its  policy  and  purpose. 

We  must  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Cr-IWfohd's  Adm'r  r.  Turseh's  Adm'r  et  al. 

Decided  May  17,  1910. 

1.     EtiurTY — Legal  Demand — Limitulifnit. 

Wbenever  a  mere  legal  demand  la  properly  cognizable  by  suit 
in  equity,  the  .■;tat\ite  ot  llmitaliong  will  be  observed  in  rela- 
tion to  it  by  the  equity  court;  and  If  tlie  bill  dlscloees  the  bar 
'   of  the  statute,  a  demurrer  thereto  will  be  BUBtalned. 
2:     ExECUTOfls  A\fi  Admisistrators — CJaims  to  Decedent's  Bitate — 
Limitation  8. 

Ab  to  n  demand  which  accrues  to  a  decedent's  estate  after 
his  death,  tbe  statutory  period  of  limitation  ol  suit  Is  counted 
frc»n  the  ilroe  his  pergonal  representative  qualifies,  If  that  Is 
within  five  years  after  hie  death;  but  If  there  Is  no  quallficatltHi 
of  a  personal  rep  resents  live  within  five  years  after  his  death, 
then  the  period  is  counted  from  tbe  end  ot  that  five  years. 

Appeal  from  Circuit  Court,  Jefferson  County. 
Bill  by  J.  Garland  Hurst,  Sheriff,  as  administrator  with  the 
will  annexed  of  David  Crawford  deceased,  against  W.  F.  Turner's 
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administrator  and  others.    Decree  for  defendants,  and  plaintiff 
appeals. 

'  Affirmed. 

Forrest  W.  Brown,  for  appellant. 

Joseph  Trapnell  and  Benj.  Trapnell,  for  appellees, 

Robinson,  Pbesidext: 

This  Buit  was  once  before  in  this  Court  on  appeal.  The 
decision  then  announced  is  reported  in  58  \V.  Ta.  GOO.  A 
reference  to  it  suffices  to  disclose  the  original  character  of  the 
suit.  By  that  decision  the  hill  was  held  to  he  bad,  and  the 
cause  remanded  with  leave  to  amend.  Then  amendments  of 
the  bill  were  made  in  the  court  below.  But  the  court  sustained 
a  demurrer  to  the  bill  as  amended  and  dismissed  it.  From  the 
decree  iu  the  premises,  the  plaintiff  brings  this  appeal.  Let 
us  here  obsene  that  what  we  shall  say  must  be  read  in  the  light 
of  the  former  opinion.  We  shall  not  iterate  what  is  already  in 
the  reports. 

The  bill  as  amended  charges  a  personal  liability  against  Ellen 
Beime  Saunders,  one  of  tlie  heirs  of  William  F,  Turner,  de- 
ceased, and,  through  the  attachment  formerly  issued  in  the 
suit,  seeks  to  enforce  the-same  against  land  purchased  and  owned 
by  her  in  this  state.  It  seeks  to  collect  from  her  a  debt  origin- 
ally due  from  the  estate  of  the  ancestor  from  whom  she  inherited 
other  real  estate.  The  liability  is  cliarged  against  her  on  the 
ground  that  she  inherited  real  estate  from  that  ancestor  which 
she  sold  for  a  sum  largely  in  excess  of  the  debt  demanded.  The 
real  estate  inherited  by  her  was  situate  in  Illinois.  Under  the 
law  of  that  state,  she  was  personally  liable  to  the  creditors  of 
the  ancestor  from  'whom  she  inherited  the  real  estate,  to  the 
amount  of  the  value  thereof,  provided  the  personal  assets  of 
the  ancestor  were  insufficient  to  pay  his  debts. 

As  the  case  comes  to  us,  our  consideration  is  directed  wholly 
to  the  sufficiency  of  the  bill  as  amended.  Many  of  the  objec- 
tions to  this  amended  hill  need  not  he  noticed.  They  are  pre- 
cluded from  discussion  by  a  pingle  point  tliat  is  so  decisive  in 
showing  insufficiency  as  alone  to  justify  the  decree  sustaining 
the  demurrer  and  dismissing  the  bill.    We  sliall  pass  upon  no 
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other  point  in  relation  to  the  amended  bill's  sufficiency.  Even 
if  the  allegationB  and  proceedings  are  sufficient  in  other  par- 
ticulars to  Qx  a  liability  on  Ellen  Beime  Saunders,  and  to  call 
for  enforcement  of  that  liability  against  the  land  attached,  the 
amended  bill  ie  fatally  bad  and  unsustainable,  because  on  its 
face  it  plainly  discloses  that  the  liability  alleged  against  her  was 
barred  at  the  time  the  suit  was  instituted.  This  insufficiency 
did  not  appear  on  the  former  appeal.  The  bill  then  under  con- 
sideration was  uncertain  in  its  allegations  relative  to  the  source 
from  which  it  sought  payment.  That  bill  did  not  plainly  aver 
from  whom  it  was  seeking  to  collect  the  debt,  or  upon  what'land 
it  sought  to  charge  the  same.  If  the  original  bill  related  to 
land  owned  by  Eilen  Beirne  Saunders  which  she  had  inherited 
from  Turner  subject  to  his  debts,  or  related  to  a  demand  against 
Turner's  administrator,  the  debt  may  not  have  been  barred  as 
against  his  estate  for  all  that  appeared  from  the  original  allega- 
tions. But  now,,  with  the  amendment  seeking  clearly  to  make  a 
case  of  personal  liability  against  Ellen  Beime  Saunders,  the 
bar  appears  on  the  face  of  the  bill  as  amended.  No  facts  are 
set  forth  to  take  the  case  out  of  the  statute — ^to  excuse  the 
plaintilT  for  delay  beyond  the  legal  period.  The  statute  of 
limitations  is  applicable  on  demurrer  to  a  bill  in  equity.  9 
Enc.  Dig.  Va.  &  W.  Va.  Eep.  445. 

The  demand  alleged  in  the  amended  bill  is  purely  a  pecuniary 
one.  A  personal  debt  is  demanded  from  Ellen  Beime  Saunders. 
Though  the  jurisdiction  for  this  suit  in  equity  on  that  alleged 
personal  debt  may  be  well  founded,  the  claim  is  nevertheless  of 
the  character  of  those  ordinarily  cognizable  at  law.  It  is  in 
fact  a  mere  legal  demand.  Therefore,  the  legal  statute  of 
limitations  is  applicable.  That  statute  will  be  followed  by  the 
equity  court.  Sibley  v.  Stacey,  53  W.  Va.  S92.  It  bars  the 
claim  in  five  years  from  the  time  it  begins  to  run.  And  not- 
withstanding the  liability  arose  in  Illinois,  yet  in  the  enforce- 
ment of  it  our  courts  will  apply  our  own  law  of  limitation  of 
suit,  because  that  law  really  refers  to  the  remedy  for  collection 
and  not  to  the  liability  itself.  The  Illinois  law  ordaining  the 
liability  does  not  particularly  apply  time  to  it — does  not  by 
limitation  affect  it  substantively.  Minor  on  Conflict  of  Laws, 
section  210. 

Now,  what  is  the  age  of  this  debt  which  is  presented  as  a 
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peraonal  liability  against  Ellen  Beirne  Saunders?  The  debt 
originally  accrued  to  the  estafe  of  David  Crawford  in  the  year 
1861.  It  accrued  against  Turner  -when  he  received  from  that 
estate  slaves  and  money  under  the  mistaken  belief  that  he  was 
entitled  to  them  as  an  heir  of  Crawford.  When  Turner  died 
and  his  daughter,  Ellen  Beime  Saunders,  inherited  the  lUinois 
property,  the  liability  for  the  debt,  if  it  still  existed,  was  thrust 
upon  her.  Kurd's  Eev,  Stat,  of  Illinois,  chapter  59,  section  12. 
Turner  died  prior  to  October  37,  1876.  His  heir  sold  the  Illi- 
nois property  in  1879.  So  Ellen  Beirne  Saunders  became  liable, 
if  at  all,  as  early  as  1876  to  pay  this  debt  to  Crawford's  estate. 
Then  is  it  not  barred  by  the  long  lapse  of  time?  But  it  was 
not  until  1881  that  Crawford's  will  was  produced  and  probated 
in  Maryland,  thereby  disclosing  that  Turner  had  received  slaves 
and  money  belonging  to  others.  It  was  not  until  this  time  that 
the  alleged  liability  of  Ellen  Beime  Saunders  became  known. 
Let  us  assume,  but  not  decide,  that  the  allegations  of  the  bill 
are  sufficient  to  excuse  the  delay  in  bringing  to  light  the  will 
and  the  liabilities  thereby  disclosed — that  the  bill  shows  fraud 
and  concealment  preventing  the  running  of  the  statute  until 
the  discovery  of  the  will.  Even  then  the  statute  would  begin  to 
run  from  the  date  of  the  probate — August  16,  1881.  Five 
years  from  that  time  would  bar,  if  nothing  further  prevented 
the  running  of  the  statute.  So  the  bar  would  set  in  on  August 
16,  1886. 

It  may  be  thought,  however,  that,  as  there  was  no  personal 
representative  in  this  jurisdiction  to  enforce  the  liability  against 
property  here  siibject  by  attachment  to  it,  the  statute  did  not 
run  until  the  administrator  was  appointed.  Formerly  the  statute 
did  not  run  against  a  claim  in  favor  of  a  decedent's  estate,  if  the 
claim  accrued  after  the  death  of  the  party  to  whose  estate  it 
became  due,  unless  there  was  a  peraonal  representative  to  assert 
it,  1  Eobinson's  Practice  (new)  589.  Xo  personal  representa- 
tive for  Crawford's  estate  qualified,  within  the  jurisdiction  where 
the  liability  against  Ellen  Beime  Saunders  could  be  asserted 
as  this  bill  undertakes  to  do,  until  October  20,  1886.  On  that 
date  the  plaintiff  was  appointed  and  qualified  as  administrator 
and  at  once  began  this  suit.  But;  in  determining  wliether  or 
not  the  liability  is  barred,  our,  law  makes  that  appointment  to 
relate  back.    Thus  the  delay  of  the  old  law  has  been  by  statute 
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limited  ia  time.  Since  the  administrator  was  not  appointed 
vitliin  five  yeara  after  Crawford's  death,  the  appointment  is 
deemed,  by  statute,  to  liave  been  made  on  the  last  day  of  the 
five  years  after  his  death.  Code  1906,  chapter  104,  section  17; 
1  Barton's  Law  Practice  68;  1  Bobinson's  Practice  (new)  590. 
Crawford  died  prior  to  April  G,  1861,  The  liability  accrued 
long  after  his  death.  So  the  law  deems  this  administrator  to 
have  been  appointed  prior  to  April  6,  1866,  so  far  as  the 
statute  of  limitations  is  concerned.  Then  in  contemplation  of 
law  there  was  an  administrator  against  whom  tlie  statute  ia 
deemed  to  iiave  nin  long  before  the  date  of  his  actual  appoint- 
ment in  1886.  In  otlier  words,  as  to  a  demand  which  accrues 
to  a  decedent's  estate  after  his  death,  the  statutory  period  of 
limitation  of  suit  is  counted  from  the  time  his  per^nal  repre- 
sentative qualifies,  if  that  is  within  five  years  after  his  death; 
but  if  there  is  no  qualification  of  a  personal  representative 
within  five  years  after  liis  death,  then  the  period  ia  counted 
from  the  end  of  that  five  years. 

At  the  latest,  even  assuming  that  fraud  and  concealment 
taking  the  case  for  a  time  out  of  the  statute  of  limitations  are 
sufficiently  alleged  in  the  hill,  time  began  to  run  in  favor  of 
Ellen  Beirne  Saunders  when  the  will  was  produced  and  pro- 
bated on  August  16,  1881,  In  any  event,  the  five  years  of  the 
statutory  limttatiAn  on  the  liability  then  set  in.  They  were  out 
on  August  16,  1886 — more  than  two  months  before  the  institu- 
tion of  this  suit.  They  had  run  and  barred  the  liability  even 
before  the  administrator  was  appointed. 

The  bill  disclosed  plainly  that  the  debt  it  sought  to  collect 
was  harreil.  It  set  uji  a  dead  legal  claim  which  equity  will 
not  enforce.     The  deci'ee  dismissing  the  bill  is  affirmed. 

Affirm  ed. 
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WHEELING. 

Teksant's  Heirs  i'.  Fretts  et  ai. 
Decided  June  11,  1910. 

QtiiETixo  Tine.— Removal  of  Cloud  on  Title— Right  to  Egititable 

Remedy. 

Equity  has  Jurisdiction,  at  the  suit  of  an  owner  of  land  wbo 
Is  in  possession  thereof  under  a  gffod  legal  title,  to  riemove  a 
cloud  from  bis  title  hj  a  decree  cancelling  and  expunging  from 
the  records  of  tlie  county  In  which  the  land  is  situate,  a  void 
deed,  or  writing  constltutins  a  cloud  upon,  or  menace  to,  his 
title. 
I.     Same— Rem ouo I  of  Cloud  on  Title — Jurisdiction  of  Equity. 

The  power  of  a  court  of  equity  to  graQt  relief,  in  such  case, 
is  Independent  of  any  statute  conferring  Jurisdiction,  and  rests 
OQ  general  equity  principles  and  practice. 
1.     Same — yiatwe  of  Remedy — Tmiue. 

A  suit  to  remove  cloud  and  quiet  title  is  local  In  Its  nature, 
and  the  jurisdiction  of  the  court  Is  determined  by  the  situs  of 
the  land. 
Sajie — Decree — Operation. 

The  decree  for  relief  in  such  suit  operates  generally.  If  not 
always,  in  rem,  and  need  not  be  in  personam. 
1.     JrwiJiEST — Process    to    Sustain    Judgment — A'on residents — Sub- 

stitated  ServicE — Jiiflgment  in  Rem,. 

The  statute,  (sections  11,  12  and  13,  ch.  12-4,  Code  1906)  pro- 
viding for  service  of  process  on  a  non-resident  by  publication, 
or  by  personal  service  out  of  the  state,  can  not  authorize  the 
rendition  of  a  peisonal  Judgment,  or  decree,  against  a  non-resi- 
dent so  served;  but  it  does  authorize  any  court,  whether  of  law 
or  of  equity,  to  pronounce  a  Judgment  or  decree  binding  in  rem. 
In  any  case  In  which  sucli  court  would  otherwise  be  competent 
to  do  so  If  the  defendant  were  personally  served  within  the 
state. 
1.      Same — Process  to  Sustain  Judgment — Service  on  Nonresident  by 

publication — Decree  in  Rem.    .  \ 

Equity  may,  upon  service  of  process  on  a  non-resident  by  pub- 
lication, remove  cloud  from  title  to  land  within  its  Jurisdiction 
by  a  decree,  binding  only  t»  rem. 

Appeal  from  Circuit  Court,  Monongalia  County. 

Bill  lyy  the  heirs  of  Peter  Tennnnt  against  A.  E.  Fretts  and 
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others.    Decree  for  complainants,  and  the  mentioned  defendant 
appeals. 

Affirmed. 

W.  0.  Bennett  and  Qoodwin  &  Reay,  for  appellant. 

Terence  D.  Stewart  and  Charles  E.  Hogg,  for  appellees.  ■ 

Williams,  Judoe  : 

This  is  an  appeal  by  A.  E.  Fretts  from  a  decree  of  the  circuit 
court  of  Monongalia  county,  made  on  the  19th  of  May,  1908, 
granting  relief  to  plaintiffs  upon  a  bill  to'  remote  clond  from 
title  to  land. 

The  following  are  the  facts :  On  May  2,  1900,  Peter  Tennant 
executed  to  A,  E.  Fretts  a  writing  under  seal,  which  plaintiffs 
call  an  option,  but  which  defendants  insist  is  a  contract  of.  Bale, 
agreeing  to  sell  to  him  the  "Pittsburg  or  River  vein  of  coal" 
underlying  163  acres  of  land  in  Monongalia  county  at  $35  per 
acre.  This  writing  was  signed  by  both  Tennant  and  Fretts,  but 
was  not  acknowledged  by  Tennant.  On  the  4th  of  May,  1900, 
Fretts  acknowledged  it  before  a  notary  public  in  Pennsylvania, 
and  on  the  same  day,  by  writing  indorsed  on  the  back  of  the 
instrument,  assigned  his  interest  therein  to  Wm.  Allison  of 
Uniontown,  Pennsylvania.  He  acknowledged  this  assignment 
also  before  a  notary  public  in  Pennsylvania.  On  the  2Sd  of 
May,  1900,  both  the  original  contract  and  the  assignment  were 
recorded  in  Monongalia  county,  West  Virginia.  Nothing  was 
ever  paid  to  Tennant  on  the  contract,  except  the  one  dollar  con- 
sideration recited  in  it.  Peter  Tennant  died  in  August  1904. 
On  the  3d  of  November,  3905,  his  heirs  sold  the  same  vein  of 
coal  to  Smith  Hood,  Jr.,  and  Homer  C.  Price,  for  $95  per  acre, 
to  be  paid,  one  third  upon  approval  of  title  and  acceptance  of 
deed,  and  the  balance  in  one  and  two  years  from  acceptance  of 
deed.  Hood  and  Price  discovered  the  Fretts  contract  on  record, 
and  refused  to  make  payment  until  the  rights  of  Fretts  and 
Allison  in  the  coal  was  determined.  Thereupon  the  heira  of 
Peter  Tennant  brought  this  suit,  praying  to  have  the  Fretts 
contract  cancelled  as  constituting  a  cloud  npon  their  title. 
Fretts  and  ,\llison  are  both  residents  of  Pennsylvania,  and  were 
both  personally  served  witK  original  process  in  that  state, 
Allison  did  not  appear;  but  Fretts  appeared  by  counsel  and 
07  w.  v». 
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demurred,  answered  and  filed  a  croBS  bill  praying  for  specific 
esecutioQ  of  the  contract. 

The  first  question  presented  is  one  of  juriBdiction;  Counsel 
for  Fretta  insist  that  the  court  is  without  jurisdiction  to  grant 
relief  upon  personal  service  of  process  upon  defendants  in 
Pennsylvania,  which  has  no  more  effect  than  an  order  of  publi- 
cation, published  in  a  newspaper.  This  question  has  never 
before  been  presented  to  this  Court  for  adjudication.  If  relief 
in  such  case  can  not  be  decreed  it  might  often  happen  that  a 
party  would  be  without  remedy.  It  is  not  within  the  sovereign 
power  of  a  state  to  give  extra-territorial  effect  to  the  decrees 
and  processes  of  its  courts,  nor  is  there  any  means  by  which  a 
resident  of  one  state  can  be  compelled  to  submit  himself  to  the 
civil  jurisdiction  of  the  courts  of  another.  Consequently,  it 
follows  that,  unless  the  circuit  court  of  Monongalia  county  had 
jurisdiction  to  grant  relief  by  means  of  an  in  rem  decree,  plain- 
tiffs are  practically  remediless.  The  courts  of  Pennsylvania 
can  not  give  them  relief,  because  a  decree  of  the  court"  of  that  -^^^ 
state  could  not  affect  title  to  land  in  this  state.  Wilson  v. 
Braden,  48  W.  Va.  196;  Poindexter  v.  BumjffeU,  83  Va.  507; 
Gibson  V.  Burgess,  88  Va.  650;  VaugM  v.  Meador,  99  Va.  569; 
Cooley  V.  Smrlet,  38  111.  316;  Fall  v.  Eastin,  315  U.  S.  1. 
The  relief  in  this  case  must  come  through  the  direct  operation 
of  the  decree  upon  the  subject  matter,  or  not  at  all.  It  is  not 
a  case  where  the  relief  depends  upon  an  act  which  a  court  of 
equity  may  compel  a  defendant  to  perform,  such  for  instance" 
as  the  execution  of  a  deed  in  completion  of  a  contract,  or  the 
Burrender  of  title  to  land  acquired  in  violation  of  trust  or  by 
some  species  of  mala  fides.  In  cases  of  that  character  the  court 
having  juriadiction  of  the  person  of  defendant,  may  grant 
reUef  by  compelling  the  defendant  to  perform  the  act  essential 
tp  accomplish  it.  The  decree  in  such  cases  would  be  purely 
in  personam,  and  while  they  could  not  directly  affect  real  estate 
in  another  state,  yet  the  relief  could  be  obtained  through  the 
act  of  the  party,  even  to  the  extent  of  conveying  land  in  another 
state.  In  such  case  it  is  the  act  of  the  party  that  affects  the 
land,  not  the  court's  decree.  Watts  v.  Masme,  6  Cranch  148; 
Querrant  v.  Fowler,  1  H.  &  M.  6;  Farley  v.  Shippen,  Wythe 
(Va.).254;  Dickinson  v.  Hoomes,  8  Grat.  353;  Wilson  v. 
Braden,  48  W.  Va.  196;  W.  U.  Tel.  Co.  v.  Western  &  Ail.  fl.  B. 
67  W.  Ta. 
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Co.,  8  Baxter  (Tenn.)  54;  Midlen  \.  Dows.  94  U.  S.  444; 
Wood  V.  Warner,  15  N.  J,  Eq.  81.  But  in  the  present  case  the 
suit  ia  to  cancel,  and  expunge  from  the  records  of  Monongaha 
count}',  a  writing  which  constitutes  a  cloud  upon  plaintiffs' 
title  to  land  in  this  state,  and  unless  tlie  decree  of  the  West 
Virginia  court  can  operate  directly  upon  the  subject  matter, 
in  other  words  unless  the  court  can  pronounce  an  in  rem  decree, 
plaintiffs  are  without  means  of  relief.  They  are  in  possession 
of  the  land  and  have  the  legal  title;  there  is  notliing  that  a 
Pennsylvania  court  can  compel  defendants  to  do  that  will  afford 
them  relief.  But  counsel  for  appellant  insist  that  a  court  of 
equity  can  not  pronounce  an  in  rem  decree  in  the  absence  of 
a  statute  authorizing  it  to  do  so,  and  that  we  have  no  such 
statute.  We  must  admit  tliat  there  is  no  statute  conferring 
jurisdiction  on  courts  of  equity  to  make  an  in  rem  decree  in 
suits  to  quiet  title,  and  the  action  of  the  lower  conrt  must  be 
sustained,  if  sustained  at  ali,  upon  principles  of  general  equity 
practice.  But  can  it-be  possible  that  a  court  of  equity  is  power- 
less to  grant  relief  by  way  of  cancelling  a  recorded  writing 
which  affects  title  to  land  within  i.ta  juTifldiction,  without  it 
can  obtain  jurisdiction  of  the  defendant  also?  Is  this  the  state 
of  our  law?  Does  equity  never  act  except  upon  the  person?  Is  a 
statute  necessary  to  give  equity  jurisdiction  to  quiet  title  where 
it  can  not  get  jurisdiction  of  the  person  of  defendant?  We  do 
not  think  so.  Equity  has  exercised  jurisdiction  to  grant  such 
relief,  independent  of  statute,  both  In  England  and  in  this 
countrv",  for  more  than  a  century.  Ilaytvard  v.  DimsdaU.  17 
Vez.  Ill;  Grover  v.  HiigeU,  3  Euas  (Eng.  Ch.)  428;  Ward  v. 
Ward,  Hayw.  (X.  C.)  403  Petit  v.  Shepherd,  5  Paige  493; 
Aptkorp  V.  Comsfocl;  2  Paige  482;  Shattiicl-  v.  Carson,  2  Cal. 
588;  Norton  v.  Heaver,  5  Ohio  ITS;  Grores  v.  Webber,  72  III. 
606;  O'Hare  V.  Dotnting,  130  Mass.  16;  AmbUr  v.  Leach,  1.) 
W.  Va.  677;  Waidron  v.  Eaney,  54  W.  Va.  608;  Smith  v. 
O'Keefee,  43  W.  Va.  172.  This  power  is  inherent  in  courts  of 
equity.  It  needs  no  statute  to  confer  jurisdiction  on  courts  of 
equity  to  quiet  title,  any  more  than  to  set  aside  a  fraudulent 
conveyance  or  specifically  enforce  a  contract  for  sale  of  land. 
It  was  the  rigid  rules  of  the  common  law,  and  strict  adherence 
to  former  decisions,  simply  as  precedents,  that  made  courts  of 
equity  necessary,  and  ever  since  their  formation  it  has  been  the 
CT  n:  Va. 
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boaet  of  the  chaucellor  that  there  is  no  riglit  which  has  not  a 
corresponding  remedy.  1  Pora.  Eq.,  section  108.  One  of  the 
principle  grounds  of  original  equity  jurisdiction  rests  on  the 
fact  that  courts  of  law  are  not  always  adequate  to  afford  the 
relief,  and  in  any  ease  where,  according  to  the  principles  of 
natural  justice,  there  is  a  right  to  be  protected,  or  enforced, 
and  the  law  has  not  provided  an  adequate  remedy,  equity  takes 
jurisdiction.  Bim-yer  v.  Creigh,  3  Band.  25,  We  can  not  Btf^\^ 
that  equity  is  impotent  in  the  present  case  to  grant  relief, 
simply  because  defendants  are  beyond  the  jurisdiction  of  the 
court  and  can  not  be  compelled  to  obey  its  process.  Equity, 
can  remove  a  cloud  from  title  to  land  within  the  court^e  juris-l 
diction  without  having  before  it  the  person  of  defendant.  It 
has  power  to  make  a  decree  which  may  operate  upon  the  sub- 
ject matter  of  the  suit,  notwithstanding  such  a  decree  is,  in 
its  nature,  in.  rem.  It  would  indeed  be  a  deplorable  condition 
if  our  law  afforded  no  relief  to  a  land  owner  who  is  in  possession 
of  his  land  under  good  and  sufiicient  title,  but  which  happens 
to  be  encumbered  by  some  adverse  claim,  or  lien  of  record,  which 
had  been  discharged  but  not  released.  Such  claims  might  never 
disturb  his  possession,  but  they  are  a  menace  to  his  title,  and 
may  greatly  affect  the  selling  value  of  his  land.  Xo  citizen 
whose  lands  are  thus  affected  can  enjoy  his  rights  of  property 
to  the  full  extent,  so  long  as  the  /us  disponendi  is  thus  inter- 
fered with.  Every  state  owes  to  its  citizens  the  duty  to 
protect  the  rights  of  property,  as  well  as  the  persons,  of  its 
citizens,  and  we  think  the  laws  of  this  state  are  ample  to  author- 
ize the  Court  to  give  relief  in  the  present  case. 

The  land  is  situate  in  Monongalia  county,  and  this  gave 
the  court  of  that  county  jurisdiction.  The  subject  matter  of 
-the  suit  is  local.  Cooleij  v.  Scarlet,  38  III.  316.  The  suit  could 
not  have  been  brought  in  any  other  court.  It  is  local  in  its 
Dature,  like  the  abating  of  a  nuisance.  Miss.  £  Mo.  R.  R.  Co. 
V.  Ward,  2  Black  (IT,  S.)  485 ;  or  the  enjoining  of  an  act  which 
affects  real  estate.  Northern  Ind.  B.  R.  Co.  v.  Michigan  Cent.' 
R.  B.  Co.,  15  How.  233. 

The  next  question  is,  is  the  court  authorized  to  grant  relief 
iu  this  case  upon  an  order  of  publication  against  a  non-resident? 
We  think  it  is.     Of  course  a  court  can  not  pronounce  a  judg- 
ment, or  decree,  that  will  be  binding  on  the  person  of  tlie 
67  w.  Ta. 
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noa-resldent  defendant,  or  tiiat  can  have  any  force  or  effect 
whatever  beyond  the  territorial  jurisdiction  of  the  court,  upon 
other  than  .personal  service  of  process.  The  leading  case  of 
Penoyer  v,  Neff,  95  TJ.  S.  714,  settles  this  principle.  But  where 
the  proceeding  is  in  rem,  as  upon  attachment  of  property,  or 
where  the  judgment  or  decree  is  to  settle  and  determine  the 

i  title  to  real  estate  within  the  court's  jurisdiction,  it  is  competent 
for  the  legislature  to  provide  for  service  of  process  by  publica- 
tion against  a  non-resident  defendant.  Cooper  v.  Reynolds, 
10  Wal.  308 ;  Amdt  v.  Griggs.  134  V.  S.  316 ;  Witten  v.  St. 
Clair,  26  W.  Va.  762.  But  counsel  for  defendant  insists  that 
the  legislature  of  West  Virginia  has  not  made  any  provision 
for  au  order  of  publication  to  be  had  in  a  suit  in  equity  to 
remove  cloud  from  title.  This  depends  upon  the  construction 
to  be  given  to  sections  11,  12  and  13  of  chapter  124,  Code 
(1906),  This  chapter  deals  with  process  of  the  court,  and  the 
manner  of  service  thereof;  its  scope  is  not  confined  to  processes 
to  be  issued  by  any  particular  courts,  or  in  any  special  suits, 
or  actions.  Section  2  of  this  cliapter  begins  by  saying,  "Process 
from  any  court"  etc.  This  applies  to  courts  in  chancery  as  well 
as  courts  of  law.  Sections  11,  12  and  13  provide  for  order 
of  publication  against  non-resident  defendants,  and  how  the 
same  shall  be  published.  Section  13  provides  that  personal 
service  on  a  defendant  outside  of 'the  state  shall  have  the  sune 
effect  as  an  order  of  publication  duly  posted  and  publiahed 
against  him.  /t'hese  provisions  must  be  considered  as  applying 
to  a  non-resident  defendant  in  any  action  at  law,  or  suit  in 
equity,  where  the  court  has  jurisdiction  of  the  subject  matter 
of  the  action,  or  suit,  and  can  render  a  judgment,  or  decree, 
in  rem.  Section  13  closes  as  follows:  "Upon  any  trial  or 
hearing  under  this  section,  such  judgment,  decree  or  order  shall 
i>e  entered  as  may  appear  just".  While  these  provisions  are 
not  intended  to  confer  equity  jurisdiction  in  cases  not  other- 
wise cognizable  in  equity,  it  clearly  warrants  the  service  of 
process  by  publication  in  any  case  where  equity  has  jurisdic- 
tion of  the  subject  matter,  and  is  not  obliged  to  have  the 
defendant  personally  in  court  in  order  to  give  the  proper  relief. 
If  it  be  true  that  a  statute  is  necessary  to  give  equity  jurisdic- 
tion to  quiet  title  to  land,  or  if  it  be  true  that  equity  can  grant 
relief  only  by  means  of  a  personal  decree,  except  when  it  ia 
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otherwiee  expressly  authorized  by  statute,  the  above  provisions 
for  service  of  process  by  publication  can  have  no  application 
in  the  present  suit.  But  we  do  not  understand  ttiat  equity 
jurisdiction  to  pronounce  a  decree  in  rem,  is  dependent  upon 
statute.  -  Pomeroy  in  hia  work  (Eq.  Juris.)  says,  "the  decrees 
of  a  court  of  equity  may  be  made  to  operate  in  rem  to  the  same 
extent  and  in  the  same  manner  as  judgments  at  law".  Vol. 
I,  section  135.  It  depends  upon  the  character  of  the  wrong,  ■ 
and  the  nature  of  the  relief  which  the  court  is  asked  to  grant, 
whether  or  not  the  decree  miist  be  in  rem,  or  in  personam. 
The  most  usual  method  of  procedure  in  equity  is  by  decrees 
■which  directly  affect  the  person.  But  it  seems  to  be  an  estab-/ 
lisbed  rule,  that  if  the  subject  matt«r  of  the  suit  is  local,  and! 
the  relief  sought  is  such  that  it  requires  the  performance  of  nol 
act  by  the  defendant  to  give  effect  to  the  court's  decree,  it  can) 
make  a  decree  which  will  operate  directly  upon  tiie  subject! 
matter. 

The  ease  of  Arndt  v.  Griggs,  134  U.  S.  316,  bears  on  this 
subject,  and  is  cited  in  the  briefs  of  counsel  for  both  plaintiffs, 
and  defendant,  as  authority  for  their  respective  contentions. 
That  was  an  action  in  the  circuit  court  for  the  district  of 
Ifebraaka  to  recover  possession  of  land  and  quiet  title.  The 
plaintiff  obtained  judgment,  and  the  defendant  carried  the  case 
to  the  Supreme  Court  of  the  United  States.  As  we  understand 
th^  decision  in  that  case,  it  settles  no  other  principle  than  that 
a  state  baa  authority  to  provide,  by  statute,  for  the  settlement 
of  title  to  real  estate  within  the  state,  in  which  a  non-resident 
defendant  may  claim  title  or  interest,  and  that  such  non-resi- 
dent may  be  served  by  publication.  It  does  not  decide  that  a 
non-resident  may  not  also  be  brought  in,  by  publication,  to 
answer  a  suit  brought  to  quiet  title  to  land,  where  the  court 
has  jurisdiction  of  such  suit  on  principles  of  general  equity 
practice,  independent  of  a  statute  conferring  such  jurisdiction. 
There  had  been  a  decree  or  judgment  in  favor  of  Charles  L. 
Flint  against  Michael  Hurley  and  another,  in  the  state  court 
of  Nebraska,  adjudicating  title  to  land  as  against  the  defendants 
who  had  been  proceeded  against  by  publication  as  non-residents. 
The  question  was  whether  the  judgment  of  the  state  court  was 
res  judicata  upon  privies  to  the  original  parties,  in  the  eject- 
ment suit  subsequently  brought  to  recover  the  same  land  in  the 
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U.  S,  Court,  and  the  Supreme  Court  held  that  the  judgment 
of  the  Btate  court  was  binding  on  the  non-resident.  It  is  tme 
tliat  there  was  a.  statute  of  Nebraska  authorizing  suits  to  try 
title  to  land,  upon  publication,  but  Ihat  fact  does  not  make  that 
case  decisive  of  the  point  in  the  present  case.  A  number  of 
cases  are  cited  by  Mr.  Justice  Brewer,  who  delivered  the  opinion 
o£  the  court,  both  from  tlie  state  courts  and  from  the  Supreme 
Court  of  the  United  States,  all  of  which  go  no  farther  than  to 
support  the  general  doctrine  that  the  states  have  power  to  pro- 
vide for  the  settlement  of  title  to  lands  within  their  territorial 
limits,  and  that  the  title,  or  interest,  of  a  non-reaident  therein 
may  be  settled,  and  determined  againat  him  upon  publication. 
The  most  of  the  cases  on  this  point  are  from  states  which  have, 
by  statute,  greatly  enlarged  the  jurisdiction  of  equity,  which 
was  originally  exercised  only  for  the  purpose  of  quieting  title 
ia  favor  of  the  owner  of  the  legal  title  who  waa  in  possession. 
In  many  states  the  statutes  have  so  enlarged  the  original  equity 
jurisdiction  as  to  enable  the  court  to  determine  any  question  of 
title,  whether  legal  or  equitable,  between  conflicting  claimants, 
and  whether  the  plaintiff  be  in,  or  out,  of  possession.  These 
statutes  have  been  uniformly  upheld  by  the  Supreme  Court  of 
Appeals  of  the  United  States.  But  we  find  no  decision  which 
denies  the  doctrine  that  equity  has  original  jurisdiction  to 
remove  a  cloud  and  quiet  title  to  land,  in  a  suit  brought  by  the 
legal  owner  who  is  in  possession.  Equity,  unless  aided  by 
statute,  will  not  entertain  such  a  suit  under  any  other  condi- 
tions, and  when  such  conditions  do  exist,  no  statute  is  needed 
to  confer  jurisdiction. 

It  is  true  that  in  the  case  of  Hart  v.  Sanaom,  110  U-  S.  151, 
it  was  held  that  a  judgment  of  the  state  court  of  Texas,  rendered 
upon  a  petition  to  recover  land,  and  quiet  title,  wherein  Hart 
had  been  proceeded  against  by  publication,  was  not  binding  on 
him.  But  the  court  did  not  so  hold  because  the  state  court  was 
not  authorized  to  render  a  binding  judgment  in  &uch  case  upon 
publication,  but  because  the  allegations  of  the  petition  did  not 
sufficiently  set  forth  and  describe  the  claim,  or  interest  of  Hart, 
in  the  land.  The  court  in  its  opinion,  by  Justice  Gray,  page 
154,  says:  "The  petition  alleged  that  Wilkerson  waa  in  pos- 
session; and  that  the  other  defendants,  except  Hart,  held  re- 
corded deedf,  which  were  fraudulent  and  void,  and  cast  a  cloud 
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upon  the  plaintiffs'  title.  But  as  to  Hart,  it  did  not  allege  that  he 
was  in  possession,  or  was  in  privity  with  the  other  defendaJita,  or 
that  he  held  any  deed,  but  only  that  he  set  up  some  pretended 
claim  and  title.  And  the  verdict  finds  that  he  claimed  tlie  land,  but 
had  no  title  of  record  or  otherwise  therein.  The  judgment  is  that 
the  plaintiSs  recover  the  land  of  the  defendants,  and  that  the 
deeds .  mentioned  in  the  petition  be  and  are  annulled  and 
cancelled,  and  the  cloud  thereby  removed,  and  for  costs;  and 
execution  is  awarded  for  costs  only,  and  not  for  any  writ  or 
process  in  the  nature  of  a  writ  of  poeaeseion  or  habere  facias. 

It  is  difficult  to  see  lu>w  any  part  of  that  judgment  (except 
for  costs)  is  applicable  to  Hart;  for  that  part  which  is  for 
reAivery  of  possession  certainly  cannot  apply  to  Hart,  who  was 
not  in  possession;  and  that  part  which  removed  the  cloud  upon 
plaintiSs'  title  appears  to  be  limited  to  the  cloud  created  by 
the  deeds  mentioned  in  the  petition,  and  the  petition  does  not 
allege,  and  the  verdict  negatives,  that  Hart  held  any  deed". 

The  court  did  not  even  intimate  that  Hart  would  not  have 
been  bound,  if  the  claim  which  he  afterwards  asserted  in  another 
suit,  had  been  sufficiently  pleaded  in  the  first  suit  involving 
the  same  land. 

The  case  of  Roller  v.  Holly,  176  U.  S.  398,  is  more  directly 
in  point  than  either  of  the  other  cases  above  cited.  In  that 
case  two  points  arose:  (1)  whether  or  not  process  from  a  court 
of  Texas  served  upon  a  defendant  residing  in  Virginia  on 
December  30,  1890,  to  appear  in  Limestone  county,  Texas,  on 
January  5, 1891,  "was  due  process"  of  law  under  the  Fourteenth 
Amendment,  such  service  being  given  the  effect  of  publication ; 
(2)  whether  or  not  the  court  of  Texas  had  jurisdiction  to  pro- 
ceed against  a  non-resident  to  enforce  a  lien  on  land  for  pur- 
chase money,  there  being  no  statute  of  that  state  authorizing 
such  proceeding,  and  there  having  been  no  seizure  in  rem  of 
the  lands,  nor  any  notice  to  the  vendees  in  possession  claiming 
under  the  non-resident.  In  regard  to  the  first  point,  the  court 
did  not  undertake  to  say  what  length  of  time  would  be  reason- 
able notice,  so  as  to  constitute  due  process  of  law,  but  held  that, 
on  account  of  the  long  distance  between  the  place  of  service 
and  the  place  of  return,  five  days  was  not  sufficient  time,  and 
that  judgment  on  such  short  notice  was  not  binding.  Con- 
cerning the  second  point,  after  discussing  the  questions  decided 
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in  tlie  two  cases  of  Hart  v.  Sansom,  and  Amdt  v.  Origgs,  supra, 
the  court,  in  its  opinion  by  Justice  Brown,  says:  "It  is  true 
there  is  no  statute  of  Teias  specially  authorizing  a  suit  against 
a  non-resident  to  enforce  an  equitable  lien  for  purchase  money, 
but  article  1230  of  the  Code  of  Texas,  hereinafter  cited,  con- 
tains a  general  provision  for  the  institution  of  suits  against 
absent  and  non-resident  defendants,  and  lays  down  a  method 
of  procedure  applicable  to  all  such  cases,  Obiionsly  this  article 
has  no  application  to  suits  in  personam,  as  was  held  by  the 
supreme  court  of  Texas  in  York  v.  State,  73  Tex,  651;  Kim- 
marle  V.  Houston  &  Cent.  Tex.  Ry.  Co.,  76  Tex.  686;  Maddox 
V.  Craig,  80  Tex.  600 ;  and  by  this  court  in  Pennoyer  v.  Neff, 
95  U.  S.  714,  733.  The  article  must  then  be  restricted  to 
actions  tn.  rem;  but  to  what  class  of  actions,  since  none  is 
mentioned  specially  in  the  article?  We  are  bound  to  give  it 
some  effect.  We  can  not  treat  it  as  wholly  nugatory,  and  aa  it 
is  impossible  to  say  that  it  contemplates  a  procedure  in  one  class 
of  cases  and  not  in  another,  we  think  the  only  reasonable  con- 
struction is  to  hold  that  it  applies  to  all  cases  where,  tinder 
recognized  principle  of  law,  suits  may  be  instituted  against  non- 
resident defendants". 

The  statute  in  West  Virginia,  authorizing  service  of  process 
upon  a  non-resident  by  publication,  does  not  specify  in  what 
particular  class  of  cases  such  service  is  authorized.  In  this 
respect  the  statutes  of  the  two  states  are  similar.  There  was 
no  statute  in  Texas  expressly  authorizing  a  court  to  proceed 
by  publication  to  enforce  a  vendor's  lien  against  a  non-resident, 
yet  the  United  States  court  held  that  the  right  to  proceed  by 
publication  applied  to  such  a  suit,  because  under  the  rect^^ized 
principles  of  law  obtaining  in  that  state,  the  court  had  juris- 
diction of  such  a  suit.  There  is  no  statute  in  this  state  expressly 
authorizing  a  suit  to  remove  a  cloud  from  title,  but  under  the 
well  recognized  principles  of  law  which  obtain  in  this  state, 
a  court  of  equity  has  jurisdiction  of  such  a  suit  brought  by 
one  who  has  both  the  legal  title  and  possession  of  the  land. 
Therefore,  the  analogy  between  the  two  cases  is  perfect,  and 
the  same  principle  may  be  properly  applied  to  both.  We  do 
not  understand  any  decision,  state  or  federal,  to  hold  that  equity 
is  dependent  upon  statute  for  jurisdiction  to  remove  &  cloud 
from  title  in  a  case  where  the  plaintiff  is  in  possession,  claim- 


June  1910.]         Tennant'b  Heihs  v.  Feetts.  579 

ing  under  a  valid  legal  title.  These  are  the  lequisiteB  for 
original  equity  juiisdiction  in  suits  to  quiet  title,  and  equity 
has  always  exercised  it,  for  the  reason  that  the  law,  in  such  a 
case,  afEorded  no  remedy.  But  many  of  the  states  have,  by 
statutes,  provided  that  suits  in  equity  may  be  brought  to  settle 
and  determine  title  to,  and  interest  in,  land,  whether  the  title 
or  claim  be  legal  or  equitable,  and  without  regard  to  possession. 
And  it  is  upon  the  construction  of  these  statutes  that  nearly 
all  of  the  cases  involving  the  question  of  the  right  of  a  court 
to  make  a  binding  decree  upon  service  by  publication  have  been 
reviewed  by  the  Supreme  Court  of  the  United  States. /We 
have  no  statute  in  West  Virginia  enlarging  the  jurisdiction  of 
equity  in  such  matters,  nor  do  we  assert  that  equity  has  author- 
ity in  this  state  to  give  relief  in  a  proceeding  to  quiet  title, 
otherwise  than  is  derived  from  the  general  equity  practice.  /But 
inasmuch  as  it  has  jurisdiction  to  grant  relief  in  the  present 
ease,  and  could  under  the  principles  of  original  equity  practice 
do  so,  without  the  aid  of  statute,  provided  the  defendant  was 
before  the  court,  by  a  decree  operating  directly  upon  the  subject 
matter,  the  statute  above  cited,  sections  11, 13  and  13  of  chapter 
124,  steps  in,  and  empowers  it  to  pronounce  such  a  decree  upon 
process  served  by  publication  against  a  non-resident,  which  will 
be  as  coDclasive  of  his  right  in  the  land  as  if  he  had  been  per- 
sraially  before  the  court.    4  Pom.  Eq.  sections  1396-7-8-9.  ■ 

The  next  question  relates  to  the  merits  of  the  case.  Is  the 
writing  a  contract  of  sale,  or  is  it  only  an  option  ?  This  depends 
upon  its  proper  construction.  The  writing  is  under  seal,  and 
after  describing  the  land,  under  which  the  vein  of  coal  lies, 
it  proceeds  as  follows,  viz :  "The  coal  to  be  paid  for  as  follows, 
at  the  rate  of  Twenty-five  $25.00/100  Dollars  per  acre;  One 
■  Dollar  on  the  signing  of  this  agreement  and  the  balance  on 
payment  as  the  party  of  the  first  part  elects.  The  deed  to  be 
made  for  the  above  described  tract  of  coal  by  the  party  of  the 
first  part,  their  heirs  or  assigns,  on  15  days  notice  in  writing 
by  the  party  of  the  second  part,  his  heirs  or  assigns.  A  good 
deed  with  general  warranty  to  be  made  whenever  the  unpaid 
purchase  money  is  secured  by  bond  with  mortgage  on  the  prem- 
ises. A  failure  of  the  party  of  the  second  part  to  make  the  first 
payment  within  30  days  from  the  above  date  shall  render  this 
agreement   null   and   void.     Thei  full   amount   for   the   above 
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described  coal  is  to  be  paid  when  Deed  Ib  made  as  above  stated. 
It  Ib  further  agreed  that  the  second  party  has  the  right  to  enter 
in  and  under  the  above  described  tract  of  land  to  mine  and 
convey  away  the  coal  in  this  as  well  as  other  coal  that  he  now 
owns  or  may  here  after  secure  -with  the  undisputed  right  of 
road  ways  and  not  be  responsible  for  any  damage  to  the  surface 
nor  anything  therein  nor  thereon  by  the  removal  of  said  coal. 
The  first  party  has  the  right  to  drill,  mine  or  bore  for  oil,  gaa  and 
water.  The  second  party  agrees  to  pay  for  surveying  &  abstract  of 
title  when  same  is  accepted.  First  party  agrees  to  sell  the  Pittsburg 
vein  of  coal  in  and  under  the  Kings  Bun  Farm  bounded  on  the 
North  by  H.  &  J.  Brock,  East  by  Devine,  South  by  R.  E. 
Stephens,  West  by  lands  of  Ruth  E.  Stephens,  containing  63 
acres  more  or  less,  at  the  same  rate,  terms  and  conditions  aa 
set  forth  in  this  agreement  for  the  purchase  of  coal". 

It  is  impossible  to  construe  the  agreement  so  as  to  give  effect 
to  all  of  its  provisions.  Some  of  them  irreconcilably  conflict 
with  others.  It  first  says,  after  reciting  that  One  Dollar  is 
to  be  paid  at  the  signing  of  the  agreement,  that  the  balance  is 
to  be  paid  as  Tennant  may  elect.  Relying  on  this  clause, 
counsel  for  appellant  insist  that  Fretts  was  not  bound  to  make 
any  payment,  or  tender  of  payment,  until  Tennant  should  elect 
how  much,  and  when  it  should  be  paid.  But  it  also  contains 
the  further  provision  that  Tennant  was  to  make  deed  upon 
fifteen  days  notice  in  writing  by  Fretts,  or  his  assignee,  and 
that  deed  was  to  be  made  whenever  the  unpaid  purchase  money 
was  secured  by  bond  with  mortgage  on  the  premises.  A  mort- 
gage, of  course,  could  not  be  executed  until  Fretts,  who  was  to 
become  the  mortgagor,  had  obtained  title,  and  title  was  not  to 
be  conveyed  until  after  Fretts  had  given  fifteen  days  notice 
to  Tennant.  Ko  notice  was  ever  given,  and  nothing  was  ever 
■  paid,  except  the  one  dollar.  The  foregoing  provisions  contra- 
dict each  other,  and  both  can  not  be  given  effect.  But  the  clause 
providing  for  a  forfeiture  of  the  contract  in  the  event  Fretts 
did  not  make  the  cash  payment  within  thirty  days  from  its  date, 
we  think,  clearly  indicates  that  the  writing  was  considered  by 
the  parties  as  an  option,  and  not  as  a  sale,  and  fJiat  Fretts  had 
thirty  days  in  which  to  elect  whether  or  not  he  would  accept. 
It  is  tnie  the  writing  does  not  specify  the  amount  of  the  cash 
payment  to  be  made  in  thirty  days.    The  cash  payment  can  not 
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refer  to  the  one  dollar,  because  that  was  .esptesBly  provided  to 
be  paid  at  the  aigaing  of  the  agreement.  It  must,  therefore, 
necesaaiily  refer  either  to  a,  certain  portion  of  the  purchase 
money,  the  amount  of  which  was  agreed  on  by  the  parties  but 
not  ezpressed  in  writing;  or  it  must  refer  to,  and  include  the 
whole  purchase  price.  It  is  unnecessary,  for  the  purposes  of 
this  case,  for  us  to  decide  whether  it  referred  to  the  whole,  or 
only  to  a  part  of  the  price.  Because  it  follows,  that  the  failure 
of  Fretts  to  make  a  tender  of  it,  whether  it  was  all  or  a  part, 
within  the  thirty  days,  rendered  the  contract  void.  If  no 
certain  amount  in  fact  was  agreed  on  to  be  paid  within  thirty 
days,  Fretts  should  have  elected  to  pay  the  whole  purchase  price, 
if  he  would  avoid  the  effect  of  this  forfeiture  clause;  and  not 
having  done  so,  all  his  rights  under  the  agreement  ended. 
Courts  of  equity  do  not,  as  a  rule,  enforce  a  forfeiture,  where 
there  has  been  a  vested  right.  But  this  rule  does  not  apply 
to  a  case  where  the  contract  itself,  under  which  the  parties 
claim,  contains  an  express  provision  forfeiting  a  right  upon 
the  happening  of  a  certain  contingency.  Carney  v,  Barnes,  56 
W.  Ta.  581. 

After  this  suit  was  brought,  Allison  assigned  back  to  Fretts 
a  one-half  interest  in  the  aforesaid  agreement.  Fretts  appeared 
to  the  suit  by  counsel  and  demurred  to  the  bill;  Allison  made 
no  appearance.  The  demurrer  was  overruled  and  Fretts  filed 
an  answer  jn  the  nature  of  a  cross  bill  praying  for  specific 
execution  of  the  contract.  Plaintiff  demurred  to  the  cross  bill 
and  the  court  sustained  it.  This  is  right.  It  is  evident  that 
Fretts  could  not  obtain  relief  without  making  Allison  a  party, 
even  assuming  that  his  cross  bill  was  meritorious.  The  cross 
bill,  on  its  face,  showed  that  Fretts  and  Allison  were  jointly 
interested  in  whatever  rights  were  conferred  by  the  contract, 
and  Allison  should  have  joined  in  the  application  to  the  court 
for  specific  execution,  or,  if  he  refused  to  join,  he  should  have 
been  made  party  defendant.  In  a  suit  to  enforce  a  contract  all 
persons  interested  in  it  should  generally  be  made  parties.  Water- 
■  man  on  Specif.  Perf.,  section  55;  Wilcot  v.  Pratt,  125  N.  Y. 
688;  Woodward  v.  Clark,  15  Mich.  104.  It  was  also  proper 
to  sustain  the  demurrer  to  the  cross  bill,  because  its  averments 
did  not  entitle  defendant  to  any  relief. 
The  decree  of  the  lower  court  holds  the  writing  to  be  an 
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option  which  expired-  at  the  end  of  thirty  days  from  its  date, 
and  cancelled  it  -as  constituting  a  cloud  upon  plaintiffs'  title. 
This  was  a  quasi  in  rem  decree,  .and  one  which  the  court  bad 
jurisdiction  to  pronounce.  Fretta  having  appeared  in  the  cause, 
by  counsel,  the  court  could  render  a  personal  decree  against 
him  for  costs.  His  appearance,  not  having  been  limited  to  the 
one  special  purpose  of  objecting  to  the  process,  or  to  the 
manner  of  its  service,  was  a  general  appearance.  FrcmJc  v. 
ZeigUr,  46  W.  Va.  614;  State  T.  Tkacker  Coal  &  Ooke  Co., 
49  W.  Va.   140. 

Fretts  having  voluntarily  appeared  by  counsel,  and  demurred 
to,  and  answered  plaintiffs'  bill,  is  estopped  from  denying  the 
court's  jurisdiction  of  his  person.  Hunter  v.  Stewart,  23  W. 
Va.  549 ;  State  v.  Rawaon,  35  W.  Va.  %Z ;  Oihoney  V.  Cooper  & 
Cooper,  57  W.  Va.  74. 

There  is  no  error  in  the  decree,  and  it  will  be  afiHrmed. 

Aifirmed. 


WHEELING. 

McDade  v.  Norfolk  and  Western  Railway  Company. 
Decided  June  11,  1910. 

Gabbier — Relation  Between  Passenger   and   Carrier. 

The  relation  of  carrier   and  passenger  does  not  tennlnata 
merely  by  the  act  of  the  passenger  In  alighting  from  the  car  at 
hl8  deattnatlon.     It  continues  until  a  reasonable  time  for  tlie 
passenger  to  leave  the  railway  premises  has  elapsed. 
1.      Saue — Assault  on  Passengers — Justification. 

Provocation  by  Insulting  words  alone  does  not  Justify  aa  as- 
sault upon,  a  passenger  by  the  conductor. 
[.      Same — Assault  on  Passenger — Exemplarv  Damages. 

Exemplary  damages  are  allowable  In  an  action  against  a  rail- 
way company  for  wilful  Injury  Inflicted  by  the  conductor  upon 
a  paesenger  without  lawful  juettflcatlon. 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Allen  P.  McDade  against  the  Norfolk  &  Western 
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Bailway    Corapany,     Judgment   for   plaintiff,   and   defendant 
brings  error. 

Affirmed. 

WyndJiam  Sf-okes  and  Graham  Sale,  for  plaintiff  in  error. 

Strother,  Taylor  £  Flanagan,  for  defendant  in  error, 

RoBiNSONj  Phesidestt: 

McDade  purchased  a  ticket  at  Bluefield  which,  according  to 
his  testimony,  entitled  him  to  transport atioa  by  the  Norfolk 
and  Wesfem  Railway  Company  from  that  place  to  Coaldale. 
The  conductor  says  the  ticket  was  one  for  Cooper.  The  train 
on  which  he  took  passage  was  not  scheduled  to  stop  at  Coal- 
dale.  He  was  told  by  the  conductor  that  for  Coaldale  he  would 
have  to  get  off  at  Elkhom.  That  place  waa  beyond  Coaldale. 
The  conductor  collected  fare  for  the  -additional  distance. 
McDade  says  two  additional  fares  were  collected  from  him  during 
the  trip.  After  the  train  passed  Coaldale  and  before  it  reached 
Elkliorn  a  stop  was  made  because  of  an  obstruction  on  the 
track.  McDade  naturally  took  advantage  of  tlie  opportunity  to 
leave  the  train  there  and  save  distance  in  returning  to  Coaldale. 
He  alighted  from  the  car  and  requested  the  conductor  to  return 
him  the  extra  fare  that  he  had  paid.  There  are  different  stories 
in  relation  to  the  words  that  were  spoken  between  ilcDade  and 
the  conductor  at  the  time  McDade  was  leaving  the  train.  The 
conductor  says  that  McDade  called  him  a  most  insulting  and 
provoking  name  after  he  alighted  from  the  ear.  It  is  clear 
from  the  evidence — in  fact  it  is  conceded — that  the  only  provo- 
cation that  McDade  gave  the  conductor,  if  any,  was  by  the  use 
of  insulting  words.  While  McDade  was  still  near  the  train, 
on  the  premises  of  the  railway,  the  conductor  violently  assaulted 
hira  and  did  him  bodily  injury.  A  jury  found  damages  in  favor 
of  McDade  against  the  railway  company  in  the  sum  of  $400. 
From  a  judgment  upon  the  verdict,  the  railway  company  has 
prosecuted  the  writ  of  error  now  before  us. 

McDade  was  still  a  passenger  at  the  time  he  was  assaulted  if 
reasonable  time  in  which  to  leave  the  premises  of  the  r,ailway 
company  had  not  elapsed.  Baldwin  on  American  Bailroad  I^aw, 
327;  4  Elliott  on  Bailroads,  section  1592;  2   Hutchinson  on 
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Carriers,  section  1016;  Sloore  on  Carriers,  556.  Whether  such 
reasonable  time  had  elapsed  before  the  assault  was  a  question 
for  the  jury  -which  they  have  determined  in  the  negative.  An 
instruction  properly  submitted  this  question  to  them.  The  jury 
found  from  the  facts  and  circumstances  that  the  relatioa  of 
carrier  and  passenger  had  not  terminated.  There  is  little  con- 
flict of  evidence  on  this  feature  of  the  case,  and  that  finding  is 
undoubtedly  warranted. 

Since  McDade  had  not  ceased  to  be  a  passenger,  the  railway 
company  was  under  an  absolute  contractual  duty  to  protect  him 
from  wilful  and  unlawful  injury  at  the  hands  of  its  servants. 
The  railway  company  still  owed  him  that  duty  at  the  time  the 
injury  was  done  to  him.  Insulting  language  alone  did  not 
justify  the  assault.  The  conductor  made  the  carrier  liable  when 
he  injured  the  passenger  because  of  mere  words  spoken.  'Tor 
wilful  injury,  inflicted  upon  a  passenger  of  a  common  carrier 
by  a  servant  of  the  latter,  under  provocation,  by  the  exercise  of 
force  or  violence,  not  justified  under  the  principles  of  the  law 
of  self-defense,  the  carrier  is  liable."  Teel  v.  Coal  £  Coke  RaU- 
vmi  Co..  GG  W.  Ya.  315. 

The  point  is  made  that  the  damages  found  .are  excessive.  The 
amount  is  indeed  beyond  the  compensatory  damages  proved. 
But  exemplary  damages  were  allowable  in  this  case.  The  assault 
was  a  breach  by  the  carrier,  through  its  conductor,  of  the  duty 
which  it  owed  to  persons  entrusting  themselves  to  its  care,  at 
.its  solicitation  and  for  compensation.  Claiborne  v.  Railwaif 
Company,  .46  W.  A'"a.  363.  The  jury  were  told  that  they  might 
mitigate  the  damages  if  they  believed  the  provocation  by  the 
passenger's  language  warranted  their  doing  so.  There  is  con- 
flict of  oral  evidence  in  reference  to  the  use  of  insulting  words. 
The  jury  saw  the  witnesses  and  were  the  judges  as  to  the 
credibility  of  those  witnesses.  They  were  also  the  judges  of 
the  facts  and  circumstances  given  in  evidence.  The  question  of 
wantonness  and  wilfulness  was  within  thfir  province.  There  is 
no  rule  by  which  the  amount  of  damages  found  can  he  said  to 
be  excessive. 

The  verdict  is  not  contrary  to  the  evidence.  The  trial  court 
rightly  applied  the  la'tr  to  the  case.  There  is  no  error  in  the 
judgment.    It  will  l>e  affirmed.  Affirmed. 
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WHEELING. 

State  ex  rel.  Tullt  v.  Taylob, 

Decided  June  11,  1910. 

Isjvy CTioa — Action  on  Bond—Judgnmnt — Evidence. 

Wben  counsel  fees  and  personal  expenses  are  sou^t  to  be 
recovered  as  damages  on  an  Injunction  bond.  It  is  Incumbent  on 
the  plaintiff  to  sbow  eltber  tliat  Injunction  was  tbe  sole  relief  to 
wblcb  the  suit  pertained,  or  that  tbe  fees  and  expenses  were 
paid  out  solely  for  the  purpose  of  procuring  a  dissolution  of  the 
Injunction  as  distinguished  from  expenditures  for  the  hearing 
of  the  principal  issues  Involved  In  the  oase. 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  the  State,  for  the  Use  of  J.  V,  TuUy,  against  A.  T. 
Taylor  and  others.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

Reversed  and  Remanded. 

TV.  E.  Haymond,  for  plaintiff  in  error. 

Alex  Dvlin  and  Hugh  Swwher,  for  defendants  in  error. 

BoBiNsoy,  President: 

This  suit  is  one  for  the  recovery  of  damages  on  an  injunc-  ' 
tion  bond.  The  damages  claimed  are  based  on  counsel  fees  and 
personal  expenses  alleged  to  have  been  paid  out  and  contracted 
in  securing  a  dissolution  of  the  injunction  in  the  ease  of  Taylor 
V.  County  Court,  57  W.  Va.  165.  Prom  a  judgment  on  the 
injunction  bond,  by  the  verdict  of  a  jury,  based  wholly  on  counsel 
fees  and  expenses  relating  to  that  case,  the  principal  and  surety 
oome  with  this  writ  of  error. 

It  is  settled  law  in  this  jurisdiction  that  counsel  fees  and 
personal  expenses  paid  out  in  procuring  the  dissolution  of  an 
injunction  are  recoverable  aa  damages  in  an  action  on  the  in- 
junction bond.  Staie  V.  Medford,  34  W.  Va.  633;  State  v. 
Corviti,  51  W,  Va.  19.  Whatever  may  be  said  against  the 
doctrine  that  such  charges  may  be  recovered  as  damages  on  an 
injunction  bond,  this  Court  has  approved  that  doctrine  by  the 
decisions  in  the  cases  cited. 
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When  the  sole  relief  Bought  is  the  iBJimctioii  itself,  of  course 
the  -whole  expenditure  in  defense  of  the  suit  relates  to  pro* 
curing  the  dissolution  of  the  injiinctlon  awarded  therein.  The 
two  decisions  to  which  'we  have  referred  were  Jn  cases  of  that 
character.  But  where  otfier  matters  are  involved  in  the  suit 
to  which  the  injunction  pertains,  it  is  frequently  impossible  to 
reliably  segregate  counsel  fees  and  personal  expense  devoted  to 
a  dissolution  of  tlie  injunction  from  the  expenses  of  defending 
independent  rights  in  the  suit  to  wliich  the  injunction  may  be 
merely  ancillar)'.  When  the  injunction  is  only  incidental  to 
other  relief  sought,  tlie  general  expenses  of  the  case  cannot  prop- 
erly be  charged  to  the  injunction.  If,  however,  the  eipenditnrea 
in  securing  the  dissolution  of  the  injunction  can  be  separated 
from  those  which  would  have  been  incurred  on  the  suit  in  any 
event,  they  are  recoverable  as  damages  on  the  bond.  When  the 
right  to  an  injunction  is  not  the  sole  issue  of  the  ease,  damages 
on  the  bond  are  limited  to  the  expenses  incurred  in  procuring 
the  dissolution  of  the  injunction  as  distinguished  from  the 
expenses  incurred  in  the  hearing  of  the  principal  issues  involved. 
It  is  only  when  a  hearing  of  the  principal  issues  involved  is 
absolutely  necessary  to  dispose  of  the  injunction  that  expendi- 
tures for  the  hearing  of  the  cage  are  proper  to  be  allowed  as 
damages  caused  by  an  injunction  'wrongfully  issued.  The  clear- 
est and  soundest  exposition  in  the  premises  is  the  following  one : 
"Where  the  attorneys'  fees  and  expenses  are  incurred  in  defeat* 
ing  the  action,  and  the  dissolution  of  the  injunction  is  only 
incident  to  that  result,  they  are  not  damages  sustained  by  reason 
of  the  injunction.  The  reason  is  obvious:  expenses  for  another 
purpose,  and  which  would  have  to  be  incurred  whether  a  pre- 
liminary injunction  had  been  granted  or  not,  cannot  be  set 
down  to  the  account  of  the  injunction.  But  where  no  other 
relief  is  asked  for  but  an  injunction,  the  expense  to  get  rid  of 
it  on  a  final  hearing,  as  well  as  on  motion,  may  be  recovered. 
If  a  temporary  injunction  is  continued  during  the  pendency  of 
the  trial,  notwithstanding  the  objection  of  the  defendant,  thus 
obliging  him  to  try  the  action  in  order  to  secure  the  dissolu- 
tion of  the  injunction,  counsel  fees  incurred  for  the  trial  may 
be  recovered;  but  not  for  services  rendered  before  the  entry  of 
an  order  continuing  the  injunction."  S  Sutherland  on  Damages, 
section  525.    So  we  hold  that  when  counsel  fees  and  personal 
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expenees  are  sought  to  be  recovered  as  damages  on  an  injunction 
bond,  it  is  incumbent  on  the  plaintiff  to  show  either  that  injunc- 
tion was  the  sole  relief  to  which  the  suit  pertained,  oi  that  the 
fees  and  espenses  were  paid  out  solely  for  the  purpose  of  pro- 
curing a  dissolution  of  the  injunction  as  distinguished  from 
expenditures  for  the  hearing  of  the  principal  issues  involved 
in  the  case. 

The  case  of  Taylor  v.  County  Gotirt  was  not  purely  an  in- 
junction case.  The  injunction  issued  therein  was  oniy  ancillary 
to  the  main  relief  sought  by  the  suit.  The  principal  object  of 
that  case  was  to  establish  the  illegality  of  contracts  made  by  the 
county  court.  The  bill  shows  it  to  have  been  a  suit  to  vacate 
those  contracts.  It  struck  directly  at  tlie  invalidity.  At  any 
rate,  the  bill  prayed  for  more  relief  than  a  mere  injunction. 
It  asked  that  the  contracts  be  declared  void.  The  injunction 
feature  could  have  been  wholly  disregarded  and  a  complete 
case  would  have  remained.  So  it  could  not  be  called  a  pure 
injunction  case.  The  bill  made  a  case  without  injunction.  The 
injunction  prayed  for  and  temporarily  awarded  was  indeed 
ancillary  to  the  main  relief  sought — the  establishment  of  the 
invalidity  of  the  contracts.  The  injunction  was  merely  an 
ancillary  feature  of  the  case,  the  purpose  of  which  was  to 
effectuate  more  fully  the  main  relief.  The  purpose  of  that 
injunction  was  to  hold  up  payments  under  the  contracts  until 
it  could  be  shown  and  decreed  that  those  contracts  were  void. 
A  decree  declaring  the  contracts  void  would  operate  practically 
to  end  the  necessity  for  the  injimction.  Thus  we  see  that  it 
was  only  incidental  to  the  main  purposes  of  tlie  suit. 

Though  the  injunction  awarded  in  the  case  of  Taylor  v. 
County  Court  was  only  incidental  to  the  principal  issues  therein, 
no  distinction  has  been  made  in  this  action  on  the  bond  between 
the  expenditures  in  relation  to  a  dissolution  of  the  injunction 
and  those  in  relation  to  the  general  defense  of  the  suit.  Neither 
the  declaration  nor  the' proof  introduced  under  it  makes  any 
distinction  in  this  regard.  As  we  have  seen,  it  was  incumbent 
on  Tully,  the  relator  plaintiff  in  this  action,  since  the  injunc- 
tion was  incidental  to  other  issues,  to  show  that  the  fees  and 
expenses  were  paid  out  solely  for  the  purpose  of  procuring  a 
dissolution  of  the  injunction  as  distinguished  from  expendi- 
tures for  the  hearing  of  the  principal  issues.     Tally  did  not 
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bring  himself  witbia  this  rule.  The  whole  case  makes  no  dis- 
tinction as  to  particular  expenses  in  regard  to  a  dissolution  and 
the  general  expenses  of  the  suit  to  which  the  injunction  was 
incidental.  No  direct  effort  was  made  by  TuUy  to  get  rid  of 
the  injunction  except  by  a  hearing  of  the  whole  base.  He  set 
in  solely  to  defeat  a  permanent  injunction — ^to  establish  the 
validity  of  the  contracts — and  not  to  rid  himself  of  the  tem- 
porary restraint.  He  seems  not  to  have  minded  the  temporary 
restraint.  Now,  as  far  aa  is  shown  by  the  pleadings  and  proof, 
Tully  spent  no  more  than  he  would  have  spent  if  no  temporary 
injunction  had  ever  issued.  The  expense  of  a  general  bearing 
in  the  case  cannot  therefore  be  said  to  have  been  caused  by  the 
injunction.  The  principal  and  surety  in  the  injunction  bond 
are  not  liable  for  costs  and  charges  which  would  have  been  in- 
curred in  any  event — for  charges  which  the  injunction  did  not 
bring  about.  The  case  might  have  been  different  if  Tully  had 
made  a  direct  effort  to  get  rid  of  the  injunction  that  issued 
against  him.  Instead  of  such  effort  he  only  sought  to  defeat 
the  entry  of  a  decree  declaring  the  contracts  void  and  pro- 
nouncing a  permanent  injunction.  He  made  no  effort  to  defeat 
the  preliminary  injunction  except  by  a  final  hearing  of  the 
cause.  It  does  not  appear  that  such  hearing  was  absolutely 
necessary  to  a  dissolution,  or  that  the  expenses  for  which  he 
sues  were  other  than  those  that  ivould  have  been  spent  if  no. 
temporary  injunction  had  ever  issued. 

The  judgment  is  erroneous.  It  will  be  reversed,  and  the 
verdict  set  aside  as  contrary  to  law  and  the  evidence.  The 
demurrer  to  the  declaration  will  be  sustained,  with  leave  to 
amend  if  the  plaintiff  is  advised  so  to  do. 

Reversed  and  Remanded. 
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CHARLESTON. 

Abmstrong  et  ai.  v.  Mabtlasd  Coal  Co.  et  ah. 

Decided  February  22,  1910. 

1.  Specific  Pekforiuticb — Dnilatroi  Contracts — Contract  for  Bale 

of  Land  Sipned  Only  by  Purchaser.         ■        ■ 

As  an  exception  to  tta«  general  rule,  a  contract  for  the  sale 
of  land,  signed  by  tbe  vendee  only,  may  In  a  proper  case  be 
specifically  enforced  at  tbe  suit  of  tbe  vendor. 

2.  FRAxms,  Statute  of — Authority  of  Agent  to  Sell  Land — NeceMity 

for  Writing. 

If  an  agent  be  autborlzed  to  sell  land  It  Is  not  necessary  tbat 
bis  aathorlty  to  sdl  be  In  vrltlng_ 

3.  Mines  and  Mineeaj-s — Sales, 

If  tbe  principal  in  ratifying  and  approving  a  contract  by  bis 
agent,  for  the  sale  and  purchase  of  a  certain  vein  or  stratum  of 
coal  and  mining  rights,  modify  the  terms  thereof,  and  with 
knowledge  thereof,  tbe  vendee  finally  accepts  the  contract  with- 
out objection  thereto  be  will  be  regarded  as  having  acceded  to 
tbe  modification  and  will  be  bound  by  tbe  contract  as  modified. 

4.  Specific  Pebfobmance — Option  Contracts — Construction. 

An  option  contract  for  the  sale  and  purchase  of  a  certain  vein 
or  Btratum  of  coal  and  mining  rights,  calling  for  final  accept- 
ance by  a  day  specified,  gave  the  vendee  the  right  thereafter 
to  arbitrarily  object  to  the  quality  of  the  coal,  the  character  or 
location  of  the  surface,  or  to  any  title  or  conveyance,  or  to  the 
terms  of  mining  rights,  and  if  tbe  vendors  were  unable  or  un- 
willing to  remove  the  same,  the  right  to  either  party  to  rescind 
Die  sale.  Held,  that  after  such  final  acceptance  by  the  vendee, 
Investlgaticn  of  the  coal,  coal  beds,  surface  and  mining  rights, 
and  final  election  to  take  the  property  agreeably  to  the  terms 
of  tbe  contract,  and  calling  for  abstract  ot  title,  need,  etc.,  the 
vendee  thereby  waived  the  right  to  interpose  any  such  arbitrary 
objection,  and  that  upon  tender  of  abstracts  of  title  and  deed 
giving  good  title  and  reasonable  and  adequate  mining  rights,  tbe 
vendor  was  entitled  to  specific  execution  of  the  contract. 
B.      SiKR— Mutuality  of  Contract  for  Sale  of  Land. 

Where  at  the  time  of  the  contract  for  tbe  sale  and  pnrchase 
of  land  the  purchaser  has  knowledge  of  the  location  of  the  title, 
and  that  the  vendor  Is  not  the  owner,  but  represents  tbe  owner 
as  agent,  and  depends  for  performance  of  the  contract  on  pro- 
curing the  deed,  the  ratification  and  approval  of  the  owners;  and 
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with  the  further  knowledge  that  the  vendor  has  procured  such 
ratification,  and  that  he  and  his  principals  are  proceeding  Id 
good  faith  in  the  performance  of  the  contract,  there  le  no  snch 
lack  of  mutuality  of  contract  as  will  excuse  epeclflc  performance 
tbereo!  by  the  vendee. 
Same — Contract  for  Sale  of  Mininff  Rights. 

When  the  vendee  In  such  an  option  contract  for  the  sale  and 
purchase  of  coal  and  mining  rights,  after  investigation  of  the 
character  of  the  coal  and  mining  rights  as  contemplated  X>j  tbe 
contract,  notifled  the  vendor  in  writing  of  his  final  election  to 
take  the  property,  waiving  thereby  the  right  to  make  snch  ar- 
bitrary objections  thereto,  and  the  right  to  rescind  and  cancel 
the  contract,  specific  execution  of  the  contract  by  him  may  be 
decreed,  If  the  vendor,  at  the  time  when  by  the  contract  or  the 
equity  of  the  case  he  is  required  to  do  so,  is  able  to  convey  a 
good  title  to  the  coal,  and  tenders  a  deed,  granting  the  same  and 
at  least  reasonable  and  adequate  mining  rights,  specific  per- 
formance, of  the  contract  will  be  decreed,  thou^  tbe  mining 
rights  owned  and  appertaining  to  the  coal  under  each  tract  de- 
scribed be  not  In  all  respects  uniform. 
Mikes    asd    Mi.\ebals — Contravt  for  Hale  of  Itining  Rii/hti— 

Rights  of  Purchaser. 

Where  under  such  a  contract  the  purchaser  with  iknowledge 
of  the  character  of  the  mining  rights  which  the  vendor  owns 
and  is  able  to  convey  finally  elects  to  take  the  property,  and 
said  mining  rights  are  reasonably  adequate  for  the  purposes  of 
mining  and  removing  the  coal  conveyed,  and  from  co-termlnous 
tracts,  the  purchaser  may  not,  as  a  condition  precedent  to  the 
execution  of  the  contract,  demand  as  mining  rights  the  right  to 
remove  over,  through  and  under  the  lands  in  which  the  co&l 
conveyed  la  situated  coal  thereafter  acquired  by  the  purchaser; 
the  right  to  make  and  maintain  all  necessary  and  desirsJble 
dumps,  air-ways,  haulage  ways,  and  drain-ways  through  and  up- 
on the  surface  of  the  land  and  every  part  thereof;  a  covenant 
against  liability  for  subsidence,  or  Injuries  occasioned  by  mining, 
removing,  coking,  manufacturing  or  carrying  away  the  cool  or 
products  thereof:  the  grant  of  a  perpetual  easement  of  support 
and  maintenance  of  support  of  the  coal  vein  or  stratum  con- 
veyed In  Its  then  natural  condition  or  position;  s  covenant 
that  In  mining  (or  oil  or  gas,  wells  Shall  not  be  drilled  except 
through  the  solid  coal  conveyed,  and  upon  condition  that  the 
purchaser,  his  heirs  or  assigns,  shall  be  first  paid  a  fair  price 
for  the  coal,  not  less  than  one  hundred  feet  square  neoeesary  to 
protect  each  well,  the  law  of  the  contract  giving  and  prot«cting 
the  purchaser  In  all  such  rights  which  under  the  contract  he  Is 
entitled  to  demand. 
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8.  VEimoB  ASD   PuBCHASEE — CoRtTact   for    Sale  of  Land — /ncum- 

brance  Readilv  Removable. 

A  mere  Incumbrance  on  real  estate  wblcb  may  readily  be  re- 
moved and  dlEcbarged  out  of  the  purcbase  money  ie  not  a  bar 
to  apeclflc  execution  of  a  contract  for  the  sale  and  conveyance 
thereof. 

9.  Specific  Perfobmakce — Contract  to  Bell  Land — Right  of  Vendor 

— A.biUti/  to  Convey  Title. 

If  a.  vendor  la  able  to  make  the  atipttlated  title  at  the  time 
when  by  the  terms  of  his  contract,  or  by  the  equities  of  the  par- 
ticular case,  he  Is  required  to  malce  conveyance,  In  order  to  en- 
title himself  to  the  consideration,  this  is  sufQclent  to  entitle  him 
to  specific  execution,  though  be  may  not  have  been  In  a  situa- 
tion to  perform  the  contract  literally  at  the  time  he  brought  his 
suit 

10.  Appeal  ahd  Erbos — Proceedings— Right  to  Title  Reference. 

Though  In  a  suit  for  specific  perfoimance,  the  Eeneral  rule  Is 
that  If  there  be  doubt  as  to  the  title,  or  defendant  request  it, 
the  court  should  order  a  title  reference,  nevertheless  II  the  par- 
ties have  taken  all  their  evidence  and  submitted  the  cause  to 
the  court  for  final  adjudication,  without  motion  or  request  for 
Buch  reference  until  after  the  court  has  pronounced  its  decision, 
and  the  facts  proven  are  sufQclent  to  show  prima  facie  a  good 
title  in  the  plaintltr,  the  decree  below  wilt  not  be  reversed  here 
tor  alleged  error  in  overruling  defendant's  motion  for  such  title 
reference,  the  motion  tben  being  too  late. 

11.  Dgpositions — Exceptions — Waiver. 

Exceptions  to  depositions  recorded  by  the  offlcer  taking  the 
same  will,  as  a  general  rule,  be  regarded  as  waived,  unless 
brought  to  the  attention  of  the  court  at  the  hearing  and  the 
ruling  of  the  court  obtained  thereon,  and  unless  the  evidence 
excepted  to  be  wholly  Incompetent  It  may  be  given  such  pro- 
bative  effect  as  without  such  objections  It  may  be  legally  en- 
titled to  have. 

12.  Vbkdok  and  Pubchasek — Contract   to   Convey  Mineral  Rightt — 

Right!  of  Vendor  to  Interest. 

Where  by  the  terms  of  a  contract  for  the  sale  and  purchase  of 
a  certain  vein  or  stratum  of  coal,  and  mining  rights,  the  pur- 
chaser Is  not  let  Into  possession  of  the  property,  except  to  make 
preliminary  investigations  and  tests,  and  Is  not  authorized  to 
mine  or  operate  the  property  except  upon  compliance  with  all 
the  terms  of  the  contract,  by  paying  the  purchase  money  and 
obtaining  a  deed,  and  by  the  terms  of  the  contract  the  purchase 
money  is  payable  only  upon  a  tender  of  the  deed,  the  purchaser 
Is  not  la  a  eult  against  horn  for  specific  performance  chai^eable 
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with  Interest  on  tbe  principal  of  the  purchase  money  except 
Trom  the  time  of  the  tender  of  a  proper  deed  for  the  property. 

13.  Same — Conveyance, 

An  asreemenc  by  co-tenants  to  convey  land  hy  good  and  suffl- 
clent  warranty  deed,  does  not  require  either  to  warrant  tbe  title 
of  tbe  others.  It  Is  compiled  with  If  each  makes  a  separata 
deed  for  his  moiety,  or  If  all  Join  In  a  deed  In  which  each 
grantor  warrants  his  fihare  but  not  that  of  his  co-grantors. 

14.  Specific  Pkrfohmatsce — Parties. 

Where  a  vendor  In  his  life  time  brings  suit  for  specific  per- 
formance of  a  contract  for  the  sale  of  land,  and  tenders  with 
hla  bill,  or  In  the  cause  and  pending  the  suit,  his  deed  In  execu- 
tloil  of  the  contract,  and  dies  before  decree  his  heirs  are  not  ne- 
cewary  parties  to  a  valid  decree  of  specific  performance  and 
delivery  of  the  deed  thus  tendered,  the  deed  of  tbe  vendor  being 
sufficient  to  pees  the  title  of  the  grantor,  relating  back  to  the 
date  of  euch  tender. 

(Robinson,  PRFSiriEKT,  Absent) 

Appeal  from  Circuit  Court,  Taylor  County. 

Action  by  Adolphus  Armstrong  and  others  against  the  Mary- 
land Coal  Company  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal. 

Modified  and  Affirmed. 

Brown,  Jackson  &  Knight  and  If  m.  E.  Walsh,  for  appellants. 

Davis  &  Davis,  0.  E.  Smartz  and  0.  H.  A.  Euast,  for  appel- 
lees. 

IkfiLLEH^  Judge: 

The  executory  contract,  specific  execution  of  which  by  the 
Maryland  Coal  Company  is  Bought  by  the  bill,  is  covered :  First, 
by  the  original  or  option  contract  of  January  21at,  1903,  as  mod- 
ified and  indorsed  thereon  January  Slst,  1903,  executed  by  Reef- 
er &  Thorn,  co-partners,  and  W.  P.  Goff  and  J.  W.  Brown,  as  in- 
dividuals, but  in  fact  as  agents  for  plaintifFs  and  John  T.  Mc- 
.  Graw,  and  calling  for  final  acceptance  on  or  before  February  8th, 
1903 ;  second,  by  the  so  called  acceptance  contract  executed  by  the 
defendant  company,  by  J.  E.  Knapp,  president,  under  ita  corpo- 
rate seal ;  third,  hy  a  telegram  from  W.  E.  Walsh,  attorney  for  de- 
fendant, to  W.  P.  Goff,  May  16th,  1903,  and  followed  by  duplicate 
letters  dated  May  19th,  1903,  addressed  by  defendant  company 
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to  J.  H.  Knnat,  Reefer  &  Thorn,  and  J.  W.  Brown,  respectively, 
OB  follows:  "We  hereby  confirm  our  final  election, — commtmi- 
cated  to  you  and  others  concerned  in  Col.  McGraw's  office  at 
Grafton  and  telegraphed  to  Dr.  W.  P.  Goff  by  Mr.  W.  E.  Walsh, 
attorney,  on  last  Saturday  evening,  sixteenth  instant, — ^to  take 
the  John  T.  McGraw  and  the  Armstrong  and  Kunst  properties, 
agreeably  to  the  agreement  of  January  Slat  last,  signed  by 
W.  P.  Goff,  Beefer  4  Thorne,  and  J.  W.  Brown.  As  we  are 
anxious  to  have  the  purchase  completed,  and  property  trans- 
ferred, so  as  to  get  to  work  on  it,  we  shall  be  much  obliged  if 
you  will  kindly  hurry  forward  all  that  remains  to  be  done  upon 
your  part,  particularly  the  furnishing  of  abstracts  of  titles,  for 
which  Mr.  Walsh  is  waiting."  And  fourth,  and  lastly,  by  the 
following  communication  dated  February  7th,  1903,  addressed 
to  said  Beefer  by  plaintiffs  Adolphus  ArmstTong  and  John  H. 
Eunst:  "Eeferring  to  your  contract  with  Frank  C.  Brackett, 
dated  January  Slst,  1903,  providing  for  the  conditional  sale  of 
our  coal  and  mining  rights  designated  therein  as  the  Armstrong 
&  Kunst  tract  of  about  twelve  (1200)  acres  of  the  Pittsburg 
rein,  north  side  of  the  B.  &  0.  B.  K.  near  Simpson  Station,  in 
Taylor  county,  W.  Va,  we  hereby  agree  to  confirm  the  same  upon 
the  payment  to  us  for  Two  hundred  &  Fifteen  (215)  dollars 
per  acre  for  said  coal  and  mining  rights  thereto  belonging  as 
Bet  forth  in  said  contract, — to  be  cash  if  so  desired  by  us.  We 
to  haye  sixty  dollars  per  acre  for  twenty-six  (86)  acres  of  land 
adjoining  said  coal  and  the  Sand  Lick  E.  E. — nearest  to  the 
B.  &  0.  R.  B." 

On  February  15th,  1903,  Brown  by  letter  advised  Walsh, 
defendant's  attorney,  of  the  confirmation  of  the  contract  by 
Armstrong  and  Kunst,  and  that  they,  himself  and  others,  were 
then  in  a  position  to  carry  out  their  contract  with  the  coal 
company.  There  is  no  doubt,  therefore,  that  the  coal  company 
and  Knapp,  its  president,  as  well  as  Walsh,  its  attorney,  were 
fully  advised  of  the  relationship  of  Armstrong  and  Kunst  tq 
the  contract,  prior  to  the  final  election  of  the  coal  company  of 
May  16,  1903,  and  confirmation  thereof  of  May  19th,  1903  to 
tate  the  property.  If  not,  why  did  it  notify  them  thereof,  and 
thereafter  conduct  their  negotiations  directly  with  them  for 
final  consummation  of  the  purchase? 
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On  bill,  answers,  and  proofs  taken,  the  court  below,  Febmai); 
12th,  1908,  pronounced  the  decree  appealed  from,  OTerniling 
appellant's  motion  for  a  title  reference,  and  for  a  survey,  and 
adjudging  that  it  pay  plaintiffs,  A.  E.  N.  Means,  curator  of  the 
estate  of  Adolphus  Armstrong,  deceased,  John  H.  A.  Kunst,  in 
his  own  right,  and  as  executor  of  the  last  will  and  testament  of 
George  H.  A.  Kunst,  deceased,  Elonora  Batson,  Louisa  Kunst, 
Charles  F,  W.  Kunst,  Albert  H.  Kunst  and  Amelia  Kunst,  the 
sum  of  $393,375.38,  the  purchase  money  agreed  to  be  paid  plain- 
tiffs with  interest  from  August  33nd,  1903,  to  the  date  of  said 
decree;  and  also  to  its  co-defftndants  Brown,  Reefer,  Goff  and 
Thorn,  the  sum  of  $13,563.95,  the  residue  of  the  purchase  monev 
agreed  to  be  paid  themj,  with  interest  thereon  from  August  32nd, 
1903,  to  the  date  of  said  decree ;  the  right  being  reserved  therein 
to  defendant  company,  however,  to  pay  to  Albert  B.  Batson, 
executor,  the  sum  of  $2029-33,  principal  and  Interest  of  a  pur- 
chase money  lien  on  one  of  the  tracts  purchased,  out  of  the 
amount  so  decreed  in  favor  of  said  plaintiffs,  and  for  which  it 
should  have  credit  thereon;  and  also  further  adjudging,  that 
upon  the  payment  of  the  sums  so  decreed  against  it,  the  defend- 
ant should  have  leave  to  withdraw  the  deed  of  October  9th, 
1905,  executed  by  plaintiffs,  and  as  the  record  shows,  tendered 
with  the  deposition  of  G.  H.  A.  Kunst,  on  May  4th,  1906,  And 
further  decreeing  that  if  said  sums  so  decreed,  with  interest 
and  costs,  should  not  be  paid  within  thirty  days  from  the  rise 
of  the  court,  that  the  commissioners  thereby  appointed  should 
sell  the  property  mentioned  and  described  in  the  deed  to  the 
highest  and  best  bidded  for  cash,  as  in  said  decree  prescribed. 

A  clear  comprehension  of  the  important  provisions  of  the 
contract  in  its  several  parts  is  essential  to  a  proper  disposition 
of  the  points  of  error  relied  upon.  First,  the  original  option 
contract  contemplates  a  final  acceptance  on  or  before  February 
8th,  1903,  and  payment  at  the  same  time  of  $50,000,  signifying 
such  acceptance,  the  remainder  to  be  paid  on  the  completion 
of  the  survey,  e.xamSnation  of  the  title  and  property,  and  tender 
of  a  proper  deed.  But  in  what  respect  was  this  acceptance  to 
be  final?  Certainly  not  in  the  sense  of  being  irrevocable,  for 
by  other  provisions  circumstances  and  conditions  are  anticipated 
under  which  either  party  may  rescind.  It  provides  that  should 
the  coal  company  thereafter  insist  on  any  objection  to  the  quality 
07  w.  v«. 
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of  the  coal,  the  character  of  the  coal  beds,  or  to  the  character 
or  location  of  the  surface,  or  to  any  title  or  conveyance,  or  to 
the  terms  of  mining  rights,  which  the  vendors  Bhould  be  unable 
or  unwilling  to  remove  or  comply  with,  then  either  party  eboiild 
have  the  right  to  rescind  the  sale  altogether,  in  which  event  the 
payments  made  should  be  repaid  to  the  coal  company;  and  said 
contract  by  the  last  paragraph  specifically  stipulates  that  these 
payments  were  to  be  made  "subject  to  the  final  consummation  of 
the  sale",  as  therein  stipulated. 

This  contract  amounted  to  no  more  than  a  mere  offer  to  sell, 
and  even  after  the  final  acceptance  called  for,  it  still  left  the 
coal  company  free  if  its  objections,  whether  reasonable  or  not, 
were  not  complied  with,  to  rescind'  the  contract.  After  such 
objections  the  only  way  the  coal  coiwpany  could  be  bound  by  its 
final  acceptance  was  to  literally  remove  such  objections.  In  this 
way  and  in  this  way  alone,  and  by  complying  with  their  covenants 
to  thereafter  furnish  abstracts  of  title,  and  to  tender  good  and 
BufBcient  deed  or  deeds  for  the  property,  could  the  vendors  have 
put  themselves  in  a  position  to  call  for  specific  execution  of  the 
contract. 

But  the  acceptance  of  the  coal  company  of  February  4th, 
1903  was  not  the  one  contemplated  by  the  contract.  For 
although  the  first  paragraph  says:  "This,  company  hereby 
approves  and  ratifies  the  agreement";  and  the  second  paragraph 
says :  "That,  subject  in  every  respect  to  the  terms  and  provisions 
of  said  agreements,  this  company  hereby  accepts  the  said  prem- 
ises and  agrees  to  purchase  the  same" ;  and  tlie  third  paragraph 
refers  to  the  $50,000  payment  as  "the  acceptance  payment  men- 
tioned in  the  said  agreements",  yet  the  fourth  paragraph  stipu- 
lates that  its  "acceptance  presupposes,  as  a  condition  precedent 
to  its  becoming  final  and  irrevocable,  the  full  and  satisfactory 
performance  and  observance"  by  the  vendors,  "and  each  of  them, 
of  all  the  undertakings  and  conditions  contained  in  said  agree- 
ments on  their  part  to  be  kept,  performed  and  observed",  and 
reserves  to  itself  not  only  the  right  to  revoke  and  rescind  its 
acceptance  and  receive  back  the  payments  made  for  any  neglect, 
fault  or  failure  on  the  part  of  any  of  the  vendors  or  either  of 
them  in  the  premises,  or  upon  the  happening  of  any  of  the  con- 
tingencies mentioned  in  or  contemplated  by  said  agreements,  but 
"far  any  catige  or  causg&".    This  latter  clause  seems  to  enlargci 
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the  rights  of  the  coal  company,  and  to  limit  the  original  contract 
and  the  terms  of  its  acceptance  thereof.  But  whatever  be  the 
effect  of  this  modifying  clause,  the  view  we  have  taken  of  the 
case  renders  it  unnecessary  to  decide. 

The  third  is  the  part  of  the  contract  mainly  relied  upon  by  the 
plaintiffs,  namely,  the  telegram  of  Walsh  to  Goff,  arid  the  con- 
firmatory letters  of  May  19th,  1903.  These  considered  in  the 
light  of  the  transactions  and  dealings  between  the  plaintiffs  and 
the  coal  company  up  to  that  time,  it  is  affirmed,  amounted  to  a 
waiver  of  all  objections  to  the  quality  or  character  of  coal,  the 
character  or  location  of  the  surface,  or  the  title  or  mining  rights 
of  the  plaintiffs,  and  rendered  the  contract  thereafter  irrevocable 
and  subject  to  no  other  terms  or  conditions  except  the  furnish- 
ing of  abstracts  of  title  and  tender  of  deeds  as  stipulated  therein. 

Besides  other  important  questions  the  pleadings  and  proofs 
present  the  following,  affirmed  by  plaintiffs  and  denied  by  the 
defendant  company:  First,  did  the  contract  of  January  2l8t, 
1903,  and  its  ratification  by  Adolphus  Armstrong  and  John  H. 
Kunst,  constitute  a  continuing  offer  by  plaintiffs  to  the  defend- 
ant company  to  sell  said  coal  and  mining  rights,  and  the  land 
described  in  the  deed  approved  by  the  final  decree?  Second, 
was  the  alleged  final  election  or  acceptance  of  May  19th,  1903, 
in  fact  final,  or  did  it  leave  the  coal  company  still  free  to  recede 
therefrom  for  any  cause?  Third,  was  the  contract  void  for  lack 
of  mutuality?  Fourth,  are  the  mining  rights  tendered  by  the 
plaintiffs  by  said  deed  bo  insufficient  under  the  contract  as  to 
justify  the  court  on  refusing  specific  performance? 

It  is  pertinent  to  note  in  this  connection  that  the  coal  com- 
pany, after  obtaining  the  consent  of  Goff,  Eeefer,  Thorn  and 
Brown,  elected  to  segregate  the  contract  for  the  McGraw  land 
and  the  railroad,  and  had  prior  to  fliis  suit  finally  consummated 
the  contract  with  McGraw  for  his  propert}',  and  had  also  con- 
cluded a  satisfactory  contract  as  to  the  Sand  Lick  Railroad, 
and  car  service,  called  for  in  the  option;  also  that  before  and 
after  that  time  it  had  begun  and  continued  its  negotiations  for 
plaintiffs  lands  and  mining  riglits  directly  with  Armstrong  and 
Eunst,  and  as  wc  have  seen,  had  given  notice  to  them  of  its 
acceptance  of  the  property  upon  the  terms  of  the  contract,  by 
their  letters  of  May  19.  1903. 

Jfot withstanding  this  status  of  the  parties  appellant  in  its 
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ansirer  and  in  argument  contends,  that  the  contract  of  January 
2l8t  was  not  the  contract  of  plaintiffB,  binding  them  and  con- 
Btituting  a  continuing  offer;  that  the  ratification  thereof  by 
Armstrong  and  Kunst  of  February  7th,  1903,  addressed  to 
Beefer,  and  not  to  defendant  company,  and  being  subsequent  in 
time  to  its  acceptance  of  February  4th,  1903,  the  latter  accept- 
ance did  not  make  a  contract  binding  either  the  coal  company, 
or  Armstrong  and  Kunst,  or  plaintiffs,  because  not  parties  to  the 
contract,  and  because  the  ratification  of  Armstrong  and  Kunst 
undertook  to  impose  nev  terms  and  conditions  not  covered  by 
ttie  contract  accepted,  namely,  that  they  were  to  have  $60  per 
acre  for  26  acres  of  land  adjoining  said  coal,  and  that  the  resi- 
due of  the  purchase  money  if  desired  by  them  should  be  paid 
in  cash,  and  not  as  the  contract  provided  "U>  be  paid,  or  satis- 
factorily arranged  for  on  the  completion  of  survey,  examination 
of  property  and  title,  and  tender  of  proper  deed" ;  and  that  $215 
per  acre  thereof  should  be  paid  to  them,  the  remaining  $10 
per  acre  of  course  to  go  to  Reefer,  Thorn,  Brown  and  Goff,  in 
place  of  paying  the  whole  price  to  the  optionors  as  the  contract 
provided.  These  positions  are  predicated  mainly  on  the  theory 
of  want  of  agency,  or  authority  of  Goff,  Reefer,  Thorn  and 
Brown. 

Did  these  optionors  represent  plaintiffs?  By  the  terms  of 
their  contract  they  proposed  to  sell  what  was  commonly  known 
as  the  Armstrong  and  Kunst  property.  This  was  some  notice 
to  defendant.  But  did  tliey  have  authority?  ,Tlie  bill  alleges 
that  they  did.  The  defendant  company  in  its  answer  does  not 
deny  this,  but  says  that  it  does  not  know  what  the  fact  is.  The 
fact  pf  agency  is.  seriously  questioned  by  no  one,  and  both  Arm- 
strong and  Kunst  testify  that  they  subsequently  ratified  the 
contract.  Kunst,  as  executor,  by  the  will  of  his  father,  had 
authority  to  convey  the  property,  with  the  consent  of  the  plain- 
tiffs as  devisees,  which  had  been  given.  Moreover,  the  evidence 
discloses  many  interviews  and  negotiations  by  the  officers  and 
agents  of  the  defendant  company  directly  with  Armstrong  and 
Kunst,  representing  themselves  and  the  other  plaintiffs,  and 
there  can  be  no  doubt  of  the  fact  that  defendant  had  full  knowl- 
edge of  such  agency,  if  not  from  the  beginning  certainly  at  the 
time  of  its  final  election  and  confirmation  of  the  contract  in 
May,  1903.  With  such  knowledge  and  notice  how  can  defend- 
er w.  v«. 
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ant  company  be  heard  to  say  tliat  such  election  and  confirmation 
did  not  make  a  binding  contract?  That  defendant  company 
recognized  and  treated  said  contract  as  one  made  with  Arm- 
Btrong  and  Kunst,  and  as  segregated  from  its  contract  witli 
McGraw  as  confirmed  by  the  letter  of  Enapp,  president,  to 
Brackett,  July  13th,  1903,  in  which  among  other  things  he  says: 
"Although  I  propose  to  live  up  to  the  spirit  and  letter  of  our 
contract  with  Armstrong  and  Kunst,  I  am  not  nearly  so  anxious 
to  secure  that  property  as  before  McGraw  came  to  terms." 

But  it  is  contended  that  the  contract  was  not  signed  by  or 
on  behalf  of  plaintiffs  so  as  to  make  it  binding  on  them  and 
enforceable  against  the  defendajit  company,  and  the  statute  of 
frauds  is  relied  upon.  In  our  opinion  there  is  nothing  in  tliis 
contention.  If  Armstrong  and  Kunst,  representing  themselves 
and  the  other  plaintiffs,  had  not  so  ratified  the  contract,  the 
contract  would  nevertheless  bind  the  parties.  A  well  recognized 
exception  to  the  general  rule  is  that  a  contract  for  the  sale  of 
land,  signed  only  by  the  vendee  may  be  specifically  enforced  at 
the  suit  of  the  vendor.  Martindale  on  Conveyancing,  section  6; 
Pomeroy  on  Contracts,  section  170;  Wyeth  v.  Makoney,  32  Grat, 
645;  Creigh's  Adm'r.  v.  Boggs,  19  W.  Va.  240;  Bumgardnerv. 
LeavitI,  35  W,  Va,  194.  The  signatures  of  neither  principals 
nor  agents  were  necessary  to  render  the  contract  enforceable  at 
the  suit  of  tlie  vendor.  Neither  was  it  necessary  that  the  author- 
ity of  the  agents  should  have  been  in  writing.  Yerby  v.  Grigsby, 
9  Leigh  387;  Conaway  v.  Smeney,  24  W.  Va.  643;  Wyeth  v. 
Mahoney,  supra. 

We  see  little  merit  in  the  defense  that  the  terms  of  the  con- 
tract as  accepted  were  modified  by  the  subsequent  ratification  of 
Armstrong  and  Kunst  of  February  7th,  1903.  It  is  clearly 
shown  by  allegation  and  proof  that  the  coal  company  had  been 
fully  advised  of  these  modifications,  and  that  they  had  been  the 
subject  of  correspondence  and  interview  prior  to  its  final  accept- 
ance of  Way  19th,  1903 ;  and  though  that  acceptance  by  its  terms 
was  "agreeably  to  the  agreement  of  January  21st  last",  it  could 
not  have  been  intended  thereby  to  ignore  or  repudiate  the  terms 
imposed  by  the  ratification  of  Armstrong  and  Kunst.  When 
this  ratification  was  transmitted  by  Beefer  to  Walsh,  attorney 
for  defendant,  his  attention  was  especially  called  to  these  raodi- 
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ficatioDS,  and  there  is  not  a  syllable  of  evidence  showing  any 
objection  thereto.  On  the  contrary  it  appears  that  all  Bubaequent 
negotiations  prcKceded  uninterruptedly,  and  that  at  no  time  or 
place  did  any  officer,  agent  or  representative  of  the  coal  company 
raise  any  qtieation  with  the  plaintiffs  or  with  any  one  represent- 
ing them  respecting  any  of  these  provisions. 

Next  was  the  acceptance  by  defendant  company  of  May  19th, 
1903,  final  in  fact  ?  The  telegram  from  Walsh,  attorney,  to  Goff, 
three  days  previous,  said :  "we  elect  to  take  the  McGraw  and  the 
Armstrong  and  Eunst  properties";  the  letter  of  May  19th,  "we 
hereby  confirm  our  final  election, — communicated  to  you  and 
others".  True  these  communications  say,  "according  to"  or 
"agreeably  to"  the  contract  or  agreement  of  January  21st,  and 
it  is  insisted  that  .by  these  terms  of  its  acceptance  the  coal  com- 
pany waived  none  of  the  terms  and  conditions  of  the  original 
contract,  as  accepted  February  4th,  1903,  including  the  right 
to  interpose  any  or  all  of  the  objections  which  by  that  contract 
it  was  entitled  to  interpose. 

Considered  apart  from  anything  that  intervened  between  the 
date  of  its  first,  and  its  final  acceptance  of  May  19th,  it  is  evident 
that  the  coal  company  intended  to  be  bound  in  a  different  way 
by  the  latter  than  by  the  former  acceptance.  The  latter  requested 
plaintiffs  "to  hurry  forward  all  that  remains  to  be  done  npon 
your  part,  particularly  the  furnishing  of  abstracts  of  title  for 
which  Mr.  Walsh  is  waiting";  but  we  think  it  clearly  appears 
from  the  papers  and  the  intervening  negotiations  and  transac- 
tions between  the  parties  that  defendant  \ia.A  in  the  meantime 
considered  all  objections  which  it  might  have  interposed  to  the 
kind  and  quality  of  the  coal,  mining  rights,  and  so  forth,  and 
being  then  pressed,  for  a  final  answer  it  determined  to  waive 
them  and  to  finally  and  unconditionally  elect  to  take  the  prop- 
erty, agreeably  to  the  terms  of  the  contract,  upon  presentation 
of  abstract  o(  title  and  tender  of  proper  deed  or  deeds.  True 
this  no  doubt  implied  further  investigation  of  the  title;  but  if 
the  plaintiifs  should  present  a  good  title,  and  tender  a  good  deed, 
the  defendant  intended  by  its  final  election  to  be  bound  uncon- 
ditionally to  take  the  property.  After  defendant's  final  election, 
according  to  the  evidence  of  Armstrong  and  Kunst,  uncontra- 
dicted, Armstrong  sent  to  Walsh  abstracts  of  title,  accompanied 
by  deeds,  and  at  least  attempted  to  comply  with  all  the  demands 
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thereof.  These  \Valsh  retained  without  exceptions  or  objectiooB 
until  about  the  time  defendant  repudiated  the  contract,  when 
they  were  left  by  somebody  in  Armstrong's  office,  followed  by  a 
letter  objecting  to  the  mining  rights  and  making  what  was 
regarded  onerous  and  impossible  demands  to  be  later  considered. 
That  defendant  considered  itself  so  unconditionally  bound  by  its 
final  election  to  take  the  property,  is  made  spmewhat  manifest 
by  a  letter  from  Enapp,  president,  to  Brackott,  superintendent, 
written  afterwards  and  about  the  time  he  concluded  his  company 
did  not  Hant  plaintiff's  property,  in  which  he  aays :  "I  sincerely 
trust  that,  *  *  *  •  we  are  not  so  committed  to  the  prop- 
erty that  we  will  have  to  take  it,  whether  we  wish  to  do  so  or 
not."  The  money  market  had  become  disturbed,  business  some- 
what depressed,  and  the  coal  market  very  weak,  and  as  Knapp 
expressed  it  to  Brackett  in  giving  him  his  cue  for  future  guid- 
ance, "The  bloom  seems  to  be  off  the  rye."  This  all  occurred 
after  defendant  had  consummated  the  contract  with  McGraw  for 
his  property. 

The  next  question  is,  is  the  contract  void  for  want  of  mutu- 
ality? In  affirming  the  proposition  appellant  relies  upon  the 
fact  that  AErs.  Batson,  one  of  the  plaintiffs,  a  daughter  and 
devisee  of  George  H.  A,  Kunst,  deceased,  was  a  married  woman, 
and  that  as  she  and  her  husband  are  not  shown  to  have  executed 
and  acknowledged  the  contract,  it  was  not  binding  upon  her — no 
mutuality  of  obligation,  and  hence  specific  performance  thereof 
could  not  be  enforced  against  it.  The  general  rule  in  equity 
relied  upon,  that  a  contract  to  be  specifically  enforced  must  in 
general  be  mutual  in  its  obligation  and  in  its  remedy,  and  must 
be  so  ab  initio,  is  not  controverted.  But  the'reply  of  appellees 
is  that  tlie  rule  is  only  a  general  one,  with  many  exceptions, 
within  some  of  which,  presently  to  be  considered,  the  case  in 
hand  logically  and  properly  falls.  In  support  of  its  main 
proposition  as  to  the  personal  incapacity  of  Mrs.  Batson,  a 
married  woman,  and  that  she  and  her  husband  had  not  signed 
the  contract,  appellant  relies  mainly  upon  the  Virginia  eases  of 
Shenandoah  VaUei/  E.  B.  Co.  v.  Dunlop,  86  Va.  346;  Ckilkowie 
Iron  Co.  V.  Oardiner,  79  Va.  305 ;  Cheatham  T.  ChecUham,  81 
A'a.  39o.  The  appellees  are  challenged  to  present  any  case  in 
which  a  married  woman  has  been  permitted  to  sue  for  the  specific 

87  W.  Va. 

n,. u-..;VjtH)VI'.-' 


Feb.  1910.]  Armsthono  v.  Coal  Co.  601 

execution  of  a  contract  void  aa  to  her.  A  sufficient' answer  ta  the 
argument  based  on  these  authorities  we  think  is,  that  the  cases 
originated  prior  to  the  present  statutes  of  Virginia,  and  at  a 
time  when  contracts  of  married  women  in  general  were  void 
and  unenforceable.  The  law  in  Virginia  is  now  otherwise  and  is 
and  was  at  the  time  of  the  contract  involved  here  different  in 
lliis  state.  Gentry  v.  Gentry.  87  Va.  478  (12  S.  E.  966); 
Virginia  Coal  &  Iron  Co.  v.  Roberson,  88  Va.  116  (13  S.  E. 
350) ;  chapter  66,  Code  West  Virginia,  1906.  The  Virginia 
statutes  controlling  the  decisions  in  Gentry  v.  Gentry,  and  Coal 
&  Iron  Co.  V.  Roberson,  Code,  sections  S286  and  33^8  referred 
to,  are  much  broader  and  give  a  married  woman  much  larger 
l>ower8  with  reference  to  her  separate  estate  than  is  given  by 
chapter  66,  of  our  Code.  By  section  2286  of  the  Virginia  Code, 
slie  may,  by  her  sole  act,  convey  or  otherwise  dispose  of  her 
separate  estate,  as  if  she  were  unmarried.  But  by  section  3  of 
chapter  66  of  our  Code,  though  she  may  convey  and  devise  her 
iieparate  estate  in  the  same  manner  and  with  like  effect  as  if 
she  were  unmarried,  yet,  unless  she  be  living  separate  and  apart 
from  her  husband,  she  may  not  sell  or  convey  the  same,  unless 
lier  husband  join  in  the  deed  or  other  writing  by  which  the  same 
is  sold  or  conveyed.  By  the  same  section  she  may  by  power  of 
attorney  duly  executed,  her  husband  joining  therein,  acknowl- 
edged and  certified,  aa  prescribed,  appoint  an  attorney  in  fact 
for  her  and  in  her  name  to  esecute  and  acknowledge  for  record 
any  deed  or  other  writing  which  she  might  acknowledge  in 
person.  By  section  13  of  the  same  chapter,  a  married  woman 
may  be  sued  witliout  joining  her  husband,  where  the  action 
concerns  her  separate  property.  And  by  section  15  of  said 
chapter,  she  may  be  sued  in  any  court  of  law  or  chancery  having 
jurisdiction,  the  same  as  if  she  were  a  feme  sole,  and  any  judg- 
ment rendered  against  her  in  any  such  a  suit  is  made  a  lien 
against  the  corpus  of  her  separate  real  estate.  Shenandoah 
Valleij  E.  R.  Co.  v,  Dunlop,  supra,  did  not  involve  a  contract 
relating  to  the  separate  estate  of  a  married  woman,  and  the  court 
in  that  case  says :  "As  to  the  effect  of  the  wife's  contracts 
touching  her  separate  estate,  we  say  nothing,  for  no  such  question 
arises  in  the  present  case,"  This  Court  has  heretofore  decided, 
however,  that  under  our  statute  the  contract  of  a  married  woman 
for  the  sale  of  her  real  estate,  unless  living  separate  and  apart 
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from  her  hueband,  whether  written  or  oral,  caonot  be  specifically 
enforeed.    Rosenour  v.  Eosenour,  47  W.  Va,  554. 

But  is  this  rule  applicable  to  the  case  in  hand?  Mrs.  Batson 
owned  comparatively  but  a  small  interest  ia  the  land  covered  by 
the  contract.  She  was  a  devisee  under  the  will  of  her  father, 
G,  H.  A,  Kunst,  By  his  will,  though  giving  his  executor  power 
to  sell  the  residue  of  his  estate  real  and  personal,  he  specifically 
provided  in  relation  to  these  coal  lands  that  his  executors  should 
not  sell  them  without  the  consent  of  the  majority  of  his  natural 
heire;  but  when  sold,  it  is  provided  the  executor  shall  have 
power  to  convey  the  same.  Whether  under  this  will  the  consent 
of  Mrs.  Batson  would  have  to  be  evidenced  by  her  and  her 
husband  joining  in  the  deed,  or  by  power  of  attorney  joined  in 
by  him,  we  need  not  deeiiile,  for  the  reason  that  she  and  her 
husband  did  join  with  the  exbcutors  and  others  in  the  deed 
tendered  appellant  and  approved  in  the  decree  appealed  from. 
Aside  from  tliis  the  contract  we  have  here  was  not  originally 
made  by  tli'e  owners  of  the  property,  but  by  GofF,  Eeefer,  Thorn 
and  Brown.  On  its  face  it  discloses  the  fact  tlmt  the  property 
which  they  undertook  to  sell  was  the  property  known  as  the 
Armstrong  and  Kunst  property,  and  the  John  T.  McGraw 
property,  and  the  record  discloses  moreover  that  prior  to  the 
date  of  the  contract  appellant  had  interested  itself  in  this  prop- 
erty, knew  that  it  was  owned  by  Armstrong  and  Kunst,  and  had 
made  in<]uiry  as  to  the  title,  of  McGraw  as  an  attorney,  and  had 
been  advised  by  him  that  in  his  opinion  the  title  was  good  in 
Armstrong  and  Kunst.  So  that  if  the  fact  of  ownership  was 
not  fully  diseloficd  on  the.  face  of  the  contract  the  evidence 
renders  it  certain  tliat  appellant  knew  who  owned  the  land,  its 
general  character  and  the  nature  of  the  title  before  entering 
into  the  contract,  and  knew  at  the  time  of  the  contract  that 
Goff,  Reefer,  Thorn  and  Brown  did  not  have  title  to  the  land 
but  represented  the  plaintiffs.  The  provision  of  the  contract 
whereby  they  agreed  to  sell  and  convey  said  land  in  fee  simple, 
free  from  incumbrances,  by  good  and  satisfactory  general  war- 
ranty deed  or  deeds,  executed  by  ail  necessary  parties,  is  signifi- 
cant of  this  fact  and  that  both  vendors  and  purchasers  under- 
stood that  while  the  vendors  agreed  to  sell  and  convey,  the 
conveyance  was  to  be  by  the  deed  or  deeds  of  the  real  owners, 
and  which  the  vendor  contracted  to  secure. 
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In  Buch  8  case  the  general  rale  relied  upon  is  without  strict 
application.  With  knowledge  of  the  location  of  the  title,  and 
that  the  vendors  depended  for  literal  performance  of  the  contract 
on  securing  the  approval  of  the  owners,  and  procuring  the  deed 
to  be  executed  by  them;  and  with  the  further  knowledge  on  the- 
part  of  appellant  that  the  vendors  from  the  time  of  the  contract 
had  proceeded  with  the  execution  thereof,  had  secured  the 
approval  of  the  contract  by  the  owners,  and  procured  the  deed 
for  the  property  as  tendered,  there  was  no  lack  of  mutuality  of 
contract  which  will  excuse  specific  performance  thereof  by  the 
vendee.  Dodson  v.  Hays,  29  W.  Va.  577;  Kennedy  v.  Ehlen, 
31  W,  Va.  540;  Creigh  v.  Boggs,  supra;  Conaivay  v.  Sweeney, 
supra;  Elbon  v.  Adame,  *4  W,  Va,  237;  Campbell  v.  Beard, 
57  W.  Va.  501;  Woodruff  v.  Woodruff,  44  N.  J.  Eq.  349 
(16  Atl.  4).  By  these  authorities  the  statute  of  frauds  does 
not  require  that  the  agent  shall  sign  the  name  of  his  principal, 
the  signing  of  his  own  name  being  sufficient.  One  or  more  of 
them  also  affirm  the  proposition  that  the  signing  of  a  contract 
by  one  of  two  or  mote  executors  authorized  to  sell,  whether 
afterwards  actually  approved  by  the  co-executora  or  not,  may  be 
Bpecifically  enforced  against  those  who  did  sign  it;  and  that 
where  one  or  two  or  more  co-tenants  makes  a  contract  for  the 
sale  of  land  owned  jointly,  and  the  purchasers  are  put  in  pos- 
session, the  act  of  one  being  for  the  benefit  of  all  is  binding, 
unless  specifically  shown  to  the  contrary  or  repudiated ;  that  if 
an  agent  be  authorized  to  sell,  though  not  in  writing,  his  contract, 
if  in  writing  and  signed  by  him,  either  as  agent  or  in  his  indi- 
vidual name,  is  binding  upon  the  vendor  and  enforcible,  our 
statute  of  frauds  not  requiring  the  authority  of  the  agent  to  be 
in  writing,  or  that  he  should  sign  the  name  of  the  party  to  be 
charged  therewith;  that  it  is  not  essential  that  the  vendor,  at 
the  time  of  the  contract,  should  have  such  title  and  capacity  to 
convey  the  property,  or  such  meana  and  right  to  acquire  it,  as 
would  enable  him  to  fulfill  it  on  his  part ;  if  he  is  able  to  convey 
when  he  is  required  by  the  contract,  or  the  equity  of  the  case 
it  is  sufficient.  According  to  Pomeroy,  6  Pom.  Eq.  Jur.  sections 
769,  770,  etc.,  want  of  mutuality  at  the  time  of  the  filing  of 
the  bill  for  specific  performance  is  now  the  test.  And  it  is  said 
in  the  same  connection  that  joining  her  husband  in  a  suit  for 
specific  performance  cures  any  want  of  mutuality  in  the  contract. 
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Citing  among  other  caees.  Hoover  v.  Calhoun,  16  Grat.  109.  We 
think,  therefore,  that  the  contract  proven  in  this  case  not  lack- 
iBg  in  mutuality  in  any  such  way  as  id  this  suit  will  excuse 
performance  thereof  by  defendant. 

Next,  as  to  the  mining  rights.  We  have  already  indicated 
the  opinion  that  defendant  by  its  final  election  to  take  the  prop- 
erty waived  its  right  to  interpose  arbitrary  objections  to  these 
mining  rights,  and  the  right  of  rescission  .as  provided  thereby. 
But  the  question  still  remains  whether  the  mining  rights  de- 
manded were  such  as  considering  its  final  election  and  waiver 
of  right  to  make  arbitrary  objections  it  had  still  reasonably  the 
right  to  demand.  In  its  answer  appellant  says  that  the  contract 
was  rescinded  by  it  with  honest  purpose  and  in  exercise  of  its 
plain  rights  under  the  contract,  and  "simply  and  solely  becaose 
'  said  plaintiffs,  Armstrong  and  John  H.  Kunst  then  and  there 
refused  to  remedy  said  mining  rights  as  aforesaid  and  were 
unwilling  to  remove  this  defendant's  objections  thereto."  We 
think  this  defense  depends  upon  the  question  whether  the  mining 
rights  owned  by  plaintiffs,  and  covered  by  their  deed  tendered, 
are  reasonably  sufficient  for  the  mining  and  removing  of  all 
the  coal  as  contemplated  by  the  contract.  The  mining  rights 
conveyed  and  appertaining  to  each  tract  conveyed  are  not  all 
uniform,  but  they  are  such  mining  rights  as  were  owned  by  the 
grantors  and  as  pertained  to  the  various  tracts  and  as  reserved 
by  or  granted  to  them  in  the  several  deeds  referred  to,  and  they 
seem  to  us  ample  and  sufficient  for  all  practical  purposes.  The 
deed  grants  all  the  coal  without  reservations  as  to  the  manner 
of  its  removal.  Generally  the  mining  rights  granted,  in  specific 
terms,  give  right  of  removal  of  all  the  coal  from  the  particular 
tract  and  from  oo-terminous  tracts,  and  through  and  under  the 
same,  and  generally  to  do  and  perform  all  such  acts  as  may  be 
necessary  and  desirable  for  the  purpose  of  obtaining  and  remov- 
ing the  coal.  Some  it  is  true  provide  that  the  coal  may  not  be 
removed  over  the  surface  without  consent,  others  that  it  is  not 
to  be  removed  over  the  top  or  surface  escept  along  the  outer 
edge  or  outcrop  of  the  coal,  and  others  have  other  limitations 
not  necessary  to  mention.  But  nowhere  in  pleadings  or  proofs, 
or  in  the  arguments  of  counselj  is  it  shown  that  these  mining 
rights  thus -Specifically 'conveyed  or  necessarily  and  l^ally 
implied  are  not  reasonably  sufficient  for  the  convenient  mining 
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and  removal  of  all  of  the  coal  conTejed,  and  from  adjacent  or 
co-terminou8  tracts. 

The  additional  mining  rights  demanded  by  appellant  are 
covered  by  a  memorandum  in  writing  Bnbmitted  by  Walsh, 
attorney,  to  Armstrong,  July  35th,  1903.  Some  of  them  are 
clearly  covered  by  the  mining  rights  granted  in  the  deed  tend- 
ered, except  perhaps  as  to  coals  that  might  thereafter  belong  to 
defendant,  which  we  do  not  think  could  reasonably  be  required 
by  the  contract.  Other  demands  were,  the  right  to  make  and 
maintain  all  necessary  and  desirable  dumps,  air-ways,  haulage- 
ways,  drain-ways  to,  through  and  upon  the  surface  of  said  land, 
and  each  and  every  part  and  parcel  thereof;  that  there  should 
be  a  covenant,  to  run  with  the  land,  against  liability  for  sub- 
sidence of  the  surface,  or  for  any  injury  thereon  or  therein 
occasioned  by  the  mining,  removing,  coking,  manufacturing  or 
carrying  away  of  said  coal  or  the  productsjhereof ;  the  grant 
of  a  perpetual  easement  of  support  and  maintenance  of  the 
Pittsburg  seam,  vein  or  bed  of  coal  in  ita  present  natural  con- 
dition and  position,  and  a  covenant  not  to  do  or  to  permit 
anything  to  be  done  at  any  time  to  cause  the  cracking,  breaking 
or  subsidence  of  said  coal,  or  to  in  any  way  injure  the  mines, 
mining  equipment,  improvements,  roads  or  water-ways  of  the 
defendant,  its  successors  and  assigns;  a  covenant  that  in  mining 
and  operating  for  any  other  coal,  mineral  oil  or  gas,  reserved, 
the  grantors,  their  heirs  and  aBsigcs  should  not  in  anv  way  or 
at  any  time  violate  said  grant  and  covenant  for  support  and 
maintenance,  and  that  they,  their  heirs  and  assigns,  should  not 
at  any  time  sink  or  bore  wells  for  oil  and  gas, .except  through 
the  solid  coal  of  said  Pittsburg  vein,  and  upon  the  condition 
that  they  first  pay  appellant,  ita  successors  or  assigns,  a  fair 
price  for  such  Pittsburg  Yein,  not  less  than  ore  hundred  feet 
square  for  each  well,  as  it  might  be  deemed  necessary  or  desirable 
to  leave  in  place  to  protect  each  well. 

The  question  recurs  are  these  such  mining  rights  and  privileges 
as  under  the  contract  and  after  appellant's  "final  election"  to 
take  the  property  could  reasonably  be  demanded  of  the  appellees? 
The  right  for  dumps,  air-ways,  haulage-ways,  etc.,  therein  and 
on  each  and  every  part  or  parcel  thereof  is  not  shown  to  be 
reasonably  necessary.  Walsh,  the  attorney,  says  in  his  memo- 
randum that  in  making  this  demand  it   was  not  intended  to 
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indicate  that  appellant  ehould  have  the  right  to  do  as  it  pleaeed 
with  the  surface.  Hitched  to  the  provision  against  liability 
for  subsidence  of  the  surface  is  the  provision  against  liability 
which  might  be  incurred  by  coking,  manufacturing  or  carrying 
away  said  coal  or  the  products  thereof.  The  deed  tendered  gives 
full  right  to  mine  and  remove  all  coal  without  express  reserva- 
tion of  pillars  for  subjacent  support  of  the  surface.  Plaintiffs 
answer  the  demand  for  this  provision  by  citing  Oriffin  v.  Coal 
Co.,  59  W.  Va.  480  (53  S.  E.  24).  This  case  holds  that  where 
a  vendor  sells  and  conveys  his  coal  with  riglit  to  enter, 
excavate  and  remove  all  the  coal  purchased,  and  the  removal  of 
atl  the  coal  necessarily  causes  the  surface  to  subside  or  break, 
the  grantee  is  not  liable.  But  we  need  not  and  do  not  decide 
whether  or  not  this  be  the  law  of  the  contract  in  this  case,  for 
in  our  opinion  the  mining  rights  owned  and  granted  give  the 
coal  company  adequate  rights  and  all  the  rights  which  under 
the  contract  it  is  entitled  to  demand. 

The  demand  to  be  absolved  from  liability  for  injuries  resulting 
from  coking,  manufacturing  and  carrying  away  of  said  coal  and 
the  products  thereof,  so  far  as  it  pertains  to  the  manufacture  of 
coke  was  unreasonable.  The  contract  contemplated  no  such 
right  of  manufacture. 

The  demand  for  a  perpetual  easement  of  support  is  not  strictly 
speaking  a  mining  right.  The  grant  of  the  coal  with  right  to 
take  and  remove  all  of  it  would  entitle  the  grantee  to  subjacent 
support.  If  there  had  been  a  prior  grant  of  some  underlying 
strata,  with  the  right  to  excavate  and  remove  all  of  it,  then 
Griffin  v.  Coal  Co.,  might  justify  this  demand,  hut  no  such  case 
is  presented,  and  the  common  law  right  is  all  the  protection 
that  the  grantee  needs.  So  we  see  nothing  reasonable  in  this 
demand. 

The  covenant  demanded  respecting  the  drilling  for  oil  or  gas 
is  hardly  to  be  considered  a  reasonable  mining  right.  With  such 
a  covenant  in  the  deed  the  o^wner  could  not  bore  for  oil 
or  gas  at  any  place  where  the  coal  had  been  removed,  certainly 
so  long  as  any  coal  remained  to  be  rained.  Without  Buch  a 
covenant  the  owner  of  the  oil  or  gas  would  be  bound  upon  well 
settled  legal  principles  to  exercise  his  right  so  as  to  do  no 
violence  or  injury  to  the  rights  of  the  owner  of  the  coal.    The 
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maxim  sic  utere  iua  ut  aHenum  non  laedas  would  apply  with 
full  force.  Chartiers  Block  Coal  Co.  v.  Mellon,  152  Pa.  386 
(18  L.  R.  A,  702) ;  Bend  v.  Venture  OH  Co.,  48  Fed.  248. 

As  to  what  coQstituteB  mining  rights  couaeel  quote  from 
Barringer  and  Adame  on  Mines  and  Mining,  chapter  ID,  page 
576,  as  followB :  "It  is  a  general  rule  of  law  that,  when  any- 
thing is  granted,  all  the  means  of  attaining  it  and  all  the  fruits 
and  effects  of  it  are  also  granted ;  when  uncontrolled  by  express 
words  of  restriction  all  the  powers  pass  'which  the  law  considers 
to  be  incident  to  the  grant  for  the  full  and  necessary  enjoyment 
of  it.  Consequently  a  grant  or  reservation  of  mines,  gives  the 
right  to  work  them,  to  enter  and  to  mine,  unless  the  language 
of  the  grant  itself  provides  otherwise  or  repels  this  construction. 
And  this  right  is  so  inseparable  from  &  grant  of  minerals,  that 
not  only  is  it  necessarily  an  implied  incident  thereof,  but  it  and 
its  derived  rights  cannot  be  restrained  or  excluded  by  a  special 
atKrmative  power  to  do  other  acts,  or  1^  a  grant  of  other  privi- 
leges necessary  or  convenient  to  the  working  of  mines." 

In  addition  to  these  demands  for  additional  mining  rights, 
the  point  is  made  by  the  pleadings  and  in  argument,  that  the 
grants  of  mining  rights  do  not  give  the  defendant  the  right  to 
remove  throiigh  certain  tracts  the  coal  from  other  tracts.  This 
proposition  is  answered  by  appellees'  counsel  in  the  language 
of  LUlibridge  v.  Lackaioanna  Coal  Co.,  143  Pa.  293,  13  L.  E.  A. 
627,  that  "A  grantor  in  fee  of  coal  underlying  his  land  with  the 
right  to  mine  and  remove  the  same,,  cannot,  at  least  before  the 
vein  has  been  exhausted,  enjoin  the  grantee  from  using  tuiinels 
cut  through  the  body  of  the  coal  for  the  removal  of  other  coal 
from  beneath  lands  adjoining  those  of  the  grantor."  The 
Pennsylvania  court  appears  to  have  based  this  decision  on  Mac- 
Swinney  on  Mines,  67,  68,  69,  and  the  English  cases  of  Boivser 
V.  MacLean,  2  De  Gex,  F.  &  J.  415 ;  Proud  v.  Bates,  34  L.  J. 
Ch.  406 ;  Hamilton  v.  Graham,  L.  R.  2  Sc.  &  Div.  App.  166 ; 
Bardlet/  v.  OranvUle,  L.  R.  3  Ch.  Div.  826;  and  Ramsay  v. 
Blair,  L.  R.  1  App.  C.  701.  The  LUlibridge  Case  was  followed 
in  Webber  v.  Vogel,  189  Pa.  St.  158,  42  Atl.  4.  It  is  replied 
by  appellant's  counsel  that  the  LUlibridge  Case  was  defined  and 
limited  in  Webber  v.  Vogel,  and  that  it  doA  not  touch  the 
question  of  surface  rights ;  that  the  restrictions  in  some  of  the 
mining  rights  covered  by  plaintiffs,  deed  of  October  9th,  1905 
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are  antagonistic  and  Id  confusion;  that  the  restrictioiis  in  the 
use  of  the  surface,  and  against  hauling  coal  from  any  except 
eo-terminou8  tracts  practically  make  separate  coal  fields  out  of 
tracts  of  coal  that  are  physically  contiguous,  not  relieved  by 
the  LJllibridge  and  other  cases.  In  Webber  v.  Vogel,  it  was 
thought  that  the  language  of  the  LUlibridge  Case  might  imply 
that  the  right  of  way  would  continue  even  after  the  exhaustion  of 
all  of  the  coal.  This  notion  was  disapproved  and  the  right  to  haul 
coal  from  adjoining  lands  limited  to  the  time  when  the  coal 
in  the  land  so  traversed  should  be  removed.  But,  as  is  suggested 
in  argument,  this  limitation  could  easily  be  provided  against 
by  leaving  some  of  the  coal  unmined  until  the  coal  from  the 
adjoining  tracts  could  be  removed,  and  that  if  need  be  a  few 
pillars  could  be  left  for  subjacent  support,  which  would  answer 
all  the  requirements.  The  right  to  haul  "co-terminouB  and 
other  coals"  is  given  in  some  of  the  deeds;  in  others  the  right 
is  limited  to  "co-terminous"  coals.  But  in  all  the  right  is  given 
to  remove  all  the  coal,  and  to  haul  eo-terminous  coals,  and  it 
is  insisted  in  argument  that  if  these  grants  gave  only  the  right  - 
to  mine  and  remove  all  the  coal  in  each  case  they  would  be 
sufficient,  and  all  that  appellant  could  reasonably  require.  On 
this  question  counsel  for  both  parties  rely  upon  and.  quote  from 
Barringer  and  Adams  on  Mines  and  Mining,  pages  676-7,  as 
follows:  "The  right  to  work  the  mine  involves  the  right  to 
penetrate  the  surface  of  the  soil  for  the  minerals,  to  remove  them 
in  the  manner  most  advantageous  to  the  mine  owner,  and  to  use 
such  means  and  process  in  mining  and  removing  them  as  may 
be  necessary  in  the  light  of  modern  improvements  in  the  arts 
and  sciences.  The  owner  is  not  limited  to  such  appliances  as 
existed  at  the  time  of  the  grant;  he  may  freely  employ  the 
means  of  invention ;  he  may  erect  all  adequate  modem  machinerj- 
for  mining  and  draining.  What  is  reasonably  necessary  is  a 
question  of  fact  which  a  jury  may  determine  from  the  circum- 
stances of  each  case.  The  hare  right  to  work  carries  with  it  the 
right  to  use  so  much  of  the  surface  as  may  be  reasonably  neces- 
sary. The  mine  owner  has  the  right  to  enter  and  take  and 
hold  possession  even  as  against  the  owner  of  the  soil,  and  to 
use  the  surface  so  far  as  may  be  necessary  to  carry  on  the  work 
of  mining,  even  to  the  exclusion  of  the  owner  of  the  soil."  This 
we  believe  to  be  the  law.  But  it  is  argued  for  appellant  that  the 
67  w.  v«. 
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surface  of  one  tract  cannot  be  used  for  hauling  coal  from  other 
tracts.  The  answer  to  this  proposition  is  that  it  is  not  shown 
in  pleadings  or  proofs  that  it  will  he  leasonahly  necessary  to 
do  so;  that  the  mining  engineers  called  as  witnesses  for  the 
appellant  were  not  called  upon  and  did  not  testify  that  there 
would  be  necessity  for  this,  and  if  there  should  be,  it  is  affirmed, 
on  the  anthority  oi.  Consolidated  Coal  Co.  v.  Schmissew,  (HI.) 
35  N.  E.  795,  that  the  mining  rights  granted  by  the  deed  of 
plaintiffs  furnishes  all  the  necesBaiy  surface  rights.  In  this 
case  the  complainant,  who  had  sold  defendant  the  coal  under- 
lying her  farm,  and  had  leased  him  eleven  acres  of  the  surface 
for  thirty  five  years,  unless  said  coal  should  be  sooner  exhausted, 
in  which  event  the  lease  should  cease,  "for  the  purpose  of 
enabling  the  lessee  to  sink  pits  or  shafts  and  successfully  mine 
and  remove  said  coal",  was  denied  an  injunction,  within  the 
thirty  five  years,  and  before  all  her  coal  had  been  exhausted, 
restraining  defendant  from  using  the  leased  premises  for  the 
transportation  of  coal  mined  by  him  on  other  land.  We  sed 
nothing,  therefore,  in  the  character  of  the  mining  rights  granted, 
and  none  are  pointed  out,  precluding  the  coal  company  from 
removing  the  coal  granted,  or  the  coal  f roni  adjoining  or  contigu- 
ous lands,  and  having  concluded  that  the  right  of  appellant  to 
impose  arbitrary  terms  and  conditions  ceased  with  its  final  elec- 
tion, in  May,  1903,  to  take  the  property,  and  as  the  mining  rights 
granted,  in  legal  effect  with  few  exceptions  give  appellant  practi- 
cally all  the  rights  covered  by  its  demands  for  additional  rights, 
and  as  appellant  in  its  answer  afi&rms  that  its  attempt  to  rescind 
the  contract  was,  "simply  and  solely"  because  plaintiffs  refused 
to  remedy  the  same,  we  see  nothing  to' restrain  a  court  of  equity 
in  decreeing  specific  execution  of  the  contract. 

But  it  is  insisted  that  plaintiffs'  title  is  defective,  that  abstracts 
-were  not  furnished,  and  that  specific  execution  should  be  denied 
on  this  ground.  The  record  shows  conclusively  that  an  abstract 
satisfactory  to  Walsh,  attorney  for  the  defendant,  was  furnished. 
How  complete  the  abstract  was  does  not  definitely  appear.  But 
a  form  of  abstract  was  sent  Walsh  by  Armstrong,  and  was 
approved  by  him,  if  accompanied  by  the  original  or  copies  of 
the  deeds.  Armstrong  testified  that  on  June  1st,  1903,  he  sent 
abstracts  to  Walsh,  ahd  on  June  26th  delivered  him  copies  of 
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all  deeds  in  the  chain  of  title,  and  that  all  of  theee  had  been 
returned  to  his  office  in  his  absence  in  August  following,  Waleh 
did  not  testify,  and  Armstrong  was  not  contradicted.  The 
evidence  shows  that  even  if  defendant  had  not  made  a  complete 
examination  of  the  title,  it  had  subBtastiallj  done  so.  The 
title  liad  been  the  subject  of  inquiry,  if  not  investigation,  by 
appellant's  counsel  and  agents,  for  months  prior  to  the  contract, 
and  it  was  not  until  after  the  McGraw  property  had  been  secured 
and  Knapp,  president,  seems  to  have  concluded  "the  bloom  was 
off  the  rye",  and  that  the  Armstrong  and  Kunst  properties 
were  not  so  desirable  as  they  had  been  that  the  alleged  defects 
in  title  were  interposed.  But  as  the  coal  company,  according 
to  its  answer,  undertook  to  rescind  the  contract  "simply  and 
solely"  on  the  ground  of  defective  mining  rights,  may  we  not 
assume  that  its  objections  to  the  title  were  .rather  feigned  than 
real.  With  its  answer  and  as  showing  defects  in  title  the  coal 
company  exhibited  the  unsworn  certificate  of  Hugh  Warder, 
an  attorney.  But  this  amounts  to  nothing  more  than  a  pleading 
putting  the  facts  in  issue,  and  the  burden  of  showing  good  title 
upon  the  plaintiffs.  Such  certificate  or  opinion  of  an  attorney 
is  not  legal  evidence,  BracketiHdge  V.  Claridge,  (Tex.")  43 
L,  R.  A.  595.  Good  or  bad  title  cannot  be  proven  by  the  mere 
opinion  of  an  attorney  or  layman.  Scott  <fe  Woodruff  v.  Hughet, 
66  W..  Va.  573  (66  S.  E.  737),  citing  Parka  v.  Morrit, 
Layfield  <fc  Co.,  63  W.  Va.  51 ;  4  Wigmore  on  Evidence,  section 
2556;  5  Ency.  Evidence  568. 

The  alleged  defects  of  title  relate  mainly  to  irregularities  in 
acknowledgments  in  ancient  deeds ;  unreleased  liens  for  purchase 
money,  and  deeds  of  trusts;  judgments  docketed,  most,  if  not 
all,  of  them  of  ancient  date,  and  all,  or  substantially  all  of  them, 
apparently  cured  by  time,  the  statute  of  limitations,  and  adverse 
possession.  Defendant  introduced  no  testimony  relating  to  these 
alleged  defects,  not  even  of  the  attorney  whose  certificate  ia 
vouched  therefor  with  its  answer.  The  plaintiffs,  however, 
assuming  the  burden,  introduced  the  plaintiff  Armstrong  who 
showed  by  his  testimony  that  most  of  the  alleged  defects  had 
been  cured  by  time,  death,  the  statute  of  limitations,  adverse 
possession,  and  releases  obtained  and  recorded,  and  that  no 
substantial  defects  of  title,  by  incumbrance  or  otherwise,  then 
existed,  but  that  all  had  been  cured  in  one  way  or  another, 
87  w.  Va. 
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except  the  debt  eeeured  by  a  vendor's  lien  and  decreed  to  be 
paid  to  Albert  B.  Batson,  executor  of  James  W.  Bateon,  deceased, 
out  of  tlie  purchase  monej  decreed  in  favor  of  plaintiffs. 

A  mere  incumbrance  on  real  estate,  which  may  readily  be 
'  removed  and  discharged  out  of  the  purchase  money,  is  not  a 
bar  to  specific  performance.  Hudson  v.  Max  Meadows  &  Co., 
97  Va.  343  (33  S.  E.  686).  The  following  general  rules,  sup- 
ported by  the  authorities  cited,  are  relied  on  by  counsel  and  we 
think  are  applicable  here,  "It  is  sufficient  for  the  seller,  upon 
a  contract  made  in  good  faith,  if  he  is  able  to  make  the  stipn- 
lated  title  at  the  time  when,  by  the  terms  of  his  agreement,  or 
by  the  equities  of  the  particular  case,  he  is  required  to  make  the 
conveyance,  in  order  to  entitle  himself  to  tbe  consideration," 
Baldwin  v.  Salter,  8  Paige  473 ;  Dresel  v.  Jordan,  104  Mass.  416 ; 
Wytm  V.  Morgasi,  1  Ves.  Jr.  202 ;  Story,  Equity,  sectioos  776-7. 
"A  party  filing  a  bill  for  specific  performance,  upon  an  offer  of 
performance  on  his  part,  and  a  demand  from  the  other  party, 
must  make  the  proper  offer  in  his  complaint;  and  if  he  is  able 
to  perform  at  the  time  of  the  final  judgment,  he  is  entitled  to 
his  relief,  although  he  may  not  have  been  in  a  situation  to 
perform  it  at  the  time  he  brought  his  suit.  Bruce  v.  TiUon. 
35  N.  Y.  198 ;  Stevenson  v.  Maxwell,  3  N.  Y.  408 ;  Baldwin  v. 
Salter,  8  Paige  473."  "Where  the  purchaser  refuses  to  go  on 
with  his  contract,  the  law  permits  the  seller  to  file  his  bill  with- 
out a  tender  on  his  part ;  which  being  so,  it.  follows  that  all 
he  need  to  do  is  to  allege  himself  ready  and  willing;  and  if  he 
can  make  title  according  to  the  requirements  of  the  contract  at 
the  time  of  the  decree,  the  court  will  aid  him.  Oahey  v.  Cook, 
41  N.  J.  Eq.  364;  Watts  v.  Waddle,  6  Pet.  389;  Hepburn  v. 
Duniop,  1  Wheat.  179;  Hepburn  v.  Autd,  5  Cranch,  262." 
Town^hend  v.  Qoodfellow,  3  L.  E.  A.  739.  We  see  nothing 
substantial  therefore  in  the  defense  of  defects  of  title. 

But  it  is  insisted  that  the  court  below  erred  in  overruling 
the  defendant's  motion  for  a  title  reference.  This  motion  was 
made  after  the  cause  had  been  submitted  and  the  court  had  .had 
the*  case  under  consideration  for  more  than  a  year  and  had 
announced  its  opinion  that  the  plaintiffs  were  entitled  to  the 
relief  prayed  for.  And  the  decree  recites  that  the  exceptions 
to  the  depositions  were  not  brought  to  the  attention  of  the 
67  w.  v». 
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court,  and  were  not  paseed  upon.  Upon  the  authority  of 
Middletony.  Selby,  19  W.  Va.  174;  Creigh  v.  Boggs,  19  W.  Va. 
255,  and  Smith  v.  Parsons,  33  W.  Va.  649,  counBel  for  appellant 
affirm  that  where  a  doubt  arises  as  to  the  title,  or  the  defendant 
asks  for  a  title  reference,  it  ia  not  only  proper  to  refer  the  cause, 
but  upon  application  it  is  error  for  the  court  to  refuse  to  do  bo. 
These  authorities  do  in  terms  so  hold ;  but  should  this  language 
be  interpreted  in  its  broadest  sense,  aud  as  giving  to  the  Teudee 
the  arbitrary  right  in  all  cases,  regardless  of  the  state  of  the 
pleadings  and  proofs,  to  subject  the  parties  to  the  delay  and 
coats  of  a  reference?  We  do  not  think  so.  If  all  the  facta 
necessary  to  show  good  title  are  already  in  the  record,  and  the 
question  of  the  eufficiency  of  the  title  must  be  finally  determined 
by  the  court  upon  the  report  of  the  referee,  we  can  not  see 
what  good  a  reference  would  accomplish.  We  think  these  author- 
ities should  be  interpreted,  in  the  light  of  prior  and  subsequent 
decisions,  as  meaning  that  where  all  the  facta  are  not  before  the 
court,  and  the  vendee  applies  therefor,  and  a  doubt  as  to  the 
title  is  presented,  the  court  should  refer  the  cause  to  a  com- 
missioner. This  seems  to  be  the  view  taken  by  this  Court  in 
TraceweU  v.  Boggs,  14  W.  Va.  254,  262;  and  in  Virginia  in 
Goddin.  V.  Vaughn,  14  Grat.  102,  and  followed  in  Thomas  v. 
Davidson,  76  Va.  338,  343.  The  Virginia  court  says  that  it 
is  not  the  universal  rule  to  refer  a  cause  to  a  commissioner  to 
report  on  a  title,  though  such  reference  may  be  proper,  where 
the  title  is  doubtful,  or  obscure,  or  dependent  upon  matters 
in  pais.  In  Thomas  v.  Davidson,  at  page  343  it  ia  said :  'In 
the  case  before  us,  it  is  not  suggested  that  any  further  informa- 
tion could  have  been  obtained  by  further  enquiry.  All  the 
evidence,  which  was  almost  conclusively  documentary,  was  before 
the  court.  Upon  this  evidence,  the  court  was  certainly  as 
competent  to  adjudicate  the  question  of  title  as  any  commis- 
sioner would  be,  who  might  have  been  appointed.  A  report 
adverse  to  the  title,  it  is  fair  to  presume,  would  not  have  brought 
the  learned  judge  to  a  different  conclusion.  A  report  favorable 
to  it  would  only  have  subjected  the  parties  to  additional  costs 
without  any  corresponding  advantage."  Appellees  aay  the  burden 
was  upon  appellant  to  show  bad  title.  We  can  not  concur  in 
this  view.     Tliis  Court  said  in  Smith  v.  Parsons,  following 
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Qriffini  v.  Cunningham,  19  Orat.  571,  "that  a  vendor  aeeking 
specific  performancfl  must  not  only  have  a  good  title  but  he 
muflt  show  it."  See,  also,  MideUeton  v.  Selhy,  supra,  and  Boggs 
Y.  Bodkin.  33  W.  Va.  566  (9  S.  E.  891).  The  vendor  must 
certainly  present  a  title  at  leaat  prima  facie  good. 

But  conceding  that  appellant's  interpretation  of  the  decisions 
be  the  true  one,  vrtien  should  the  application  for  the  reference 
be  made  P  In  ihis  case  the  motion  was  uot  made  until  the  issues 
had  been  made  up,  the  testimony  all  taken,  the  cause  submitted 
to  the  court  for  final  adjudicatioD,  and  the  court  had  had  the 
case  imder  consideration  for  more  than  a  year,  and  had  an- 
.  nonnced  its  opinion  that  the  plaintiffs  were  entitled  to  the  relief 
prayed  for.  Was  appellant  then  entitled  arbitrarily  to  demand 
a  reference?  We  think  the  application  then  came  too  late;  that 
the  rule  applicable  is  the  same  as  if  no  application  has  been 
made,  and  that  if  appellees  presented  a  good  prima  fade  title  no 
error  was  committed  in  overruling  the  motion.  Greigh's  Adm'r 
V.  Boggs,  supra,  255-G;  MiddUton  v.  Selhy,  supra,  page  175. 
In  the  latter  case  the  court  says :  "Ko  application  was  made  to 
the  court  for  reference  to  a  commissioner;  and  no  proof  vrhat- 
ever  vras  taken  to  cast  a  doubt  upon  the  evidence  of  the  com- 
plainant, that  he  had  both  the  legal  and  equitable  title  to  the 
property." 

But  alleged  defects  in  the  title  are  pointed  out,  which  it  is 
claimed  not  only  cast  a  doubt  thereon,  but  show  positive  defects 
and  insufficiencies  therein.  One  of  these  is  that  certain  of  the 
deeds  exhibited  with  the  bill  instead  of  being  conveyances  of 
coal,  for  which  they  are  vouched  therein,  are  conveyances  of  land 
in  fee  simple,  and  that  other  deeds  conveying  the  surface  and 
reserving  the  coal  and  mining  rights  are  not  exhibited.  The 
deeds  in  fee  seem  to  us  to  present  a  good  prima  facie  title  to  the 
coal  and  mining  rights.  Besides,  the  deed  tendered  by  plaintiffs, 
by  date,  parties  and  deed  book  and  page  where  recorded,  refers 
to  all  the  deeds  conveying  the  surface  and  reserving  mining 
rights,  80  that  if  there  was  any  question  abont  the  title  to  the 
coal  and  the  character  of  mining  rights  reserved  no  testimony 
■was  taken  by  the  appellant  to  throw  the  slightest  doubt  or 
suspicion  upon  the  title.  The  questions  again  made  as  to  the 
insufficiency  of  the  mining  rights  appearing  on  the  face  of  the 
deeds  we  again  say  are  without  merit. 
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Another  point  made  is  that  the  bill  makes  no  reference  to  the 
Unit  and  third  of  seven  deeds  vouched  in  the  deed  tendered  as 
title  for  the  coal  conveyed  under  the  land  known  as  the  WilUam 
Newlon  land.  As  the  deed  tendered  conveys  the  coal  with  refer- 
ence to  all  the  deedB,  though  the  two  be  not  referred  to  in  the 
bill,  we  see  no  merit  in  this  point  effecting  the  title  thereto. 

Another  point  is  that  another  tract  conveyed  as  containing  65 
acres  of  surface,  and  61  acres,  3  roods,  and  13  poles  of  coal, 
is  a  part  of  another  tract  previously  conveyed  and  described  as 
a  tract  containing  116  acres,  3  roods,  and  28  poles  of  surface  and 
86  acres,  8  roods,  31  poles  of  coal,  and  as  having  been  conveyed 
to  or  reserved  by  the  said  Armstrong  and  Kunst  by  seven  several 
deeds  referred  to  in  said  deed.  We  have  examined  these  deeds 
and  do  not  lind  any  such  duplication.  It  is  important  to  observe 
in  this  connection  that  there  is  an  evident  mistake  in  the  printed 
record.  The  original  transcript  filed  shows  the  date  of  the  deed 
vouched  in  the  deed  tendered  for  the  61  acres,  2  roods,  13  poles, 
of  coal  conveyed,  is  December  4th,  1882,  and  not  as  described 
in  the  printed  record,  December  4th,  1888. 

But  have  appellees  failed  in  any  other  particular  to  present 
good  prima  facie  title  ?  We  have  already  referred  to  the  certifi- 
cate of  Warder,  attorney,  exhibited  with  defendant's  answer,  and 
to  the  testimony  of  Armstrong,  In  reference  thereto,  and  have 
expressed  the  opinion  that  the  evidence  shows  that  all  the  sup- 
posed defects  have  been  cured  by  time,  by  the  statute  of  limita- 
tions, by  adverse  possession,  or  by  releases  secured  and  recorded. 
We  have  not  overlooked  that  numerous  exceptions  to  Armstrong's 
deposition  were  interposed  while  it  was  being  taken.  Some  of 
these  exceptions  may  have  been  technically  good,  but  we  need 
not  say  which  of  them  were  well  founded  and  which  were  not. 
AH  we  need  observe  is  that  they  were  not  insisted  upon  on  the 
hearing,  nor  brought  to  the  attention  of  the  court,  and  the 
court  not  having  been  called  to  rule  upon  them,  we  must  regard 
them  as  having  been  waived,  except  in  so  far  and  in  so  far  only 
as  any  of  the  evidence  may  have  been  wholly  incompetent. 
Kirchner  v.  Smith,  61  W.  Va.  434  (58  S,  E.  618) ;  Woodville 
T,  WoodvilU,  63  W.  Va.  286 ;  4  Ency.  Dig.  Va.  &  W.  "Va.  Eep, 
581,  XV.  D,  and  cases  cited.  Giving  to  this  evidence  then  such 
probative  force  as  it  is  entitled  to  have  as  hearsay  or  secondary 
evidence  with  the  exceptions  thereto  waived,  we  are  of  opinion 
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that  the  oral  and  docnmeutaTJ  evidence  introduced  on  both 
Bides  and  taken  as  a  whole,  with  no  evidence  whaisoeviT  taken 
on  the  part  of  the  defendant  pointing  out  any  substantial  defects 
in  the  title,  the  plaintiffs  must  be  regarded  as  having  presented 
to  the  vendee  a  good  prima  fade  title,  entitling  them  to  specific 
execution  of  the  contract. 

We  pass  the  questions  presented  and  argued  on  both  sides, 
as  to  the  waiver  by  the  defendant  of  its  arbitrary  rights  of  rescis- 
sion;  the  question  of  fraud  alleged  by  plaintiffs  and  denied  by 
defendant;  and  the  question  of  no  survey,  except  to  say  that  we 
have  already  considered  the  question  of  waiver,  and  can  add 
nothing  material  to  what  has  been  said  in  support  of  our  con- 
elusion.  On  the  question  of  fraud  there  is  certainly  sufficient 
in  the  correspondence  between  the  parties,  and  in  the  evidence 
of  the  conduct  of  the  appellant  and  its  officers  after  its  final 
election  to  take  the  property,  to  show  a  deliberate  purpose  to 
recede  from  its  offer,  and  avoid  its  contract,  and  to  support  the 
allegations  of  the  bill,  so  far  as  it  is  necessary  to  do  so,  for  we 
cannot  regard  the  question  of  fraud  a  very  material  one.  On 
the  question  of  the  survey  contemplated  by  the  contract,  that 
was  evidently  to  have  been  made  by  the  coal  company,  and  the 
record  satisfies  us  that  a  careful  survey  of  the  coalTiad  been  made, 
and  that  appellant  was  fully  advised  as  to  location,  acreage, 
quantity,  and  quality  of  the  coal,  and  if  not,  it  was  not  the  fault 
of  the  plaintiffs,  and  that  appellant  has  nothing  to  complain 
of  in  the  decree  on  this  account.  If  therefore  the  acreage  of 
coal  called  for  by  the  deed  tendered  was  deficient  in  any  par- 
ticular the  facts  could  easily  have  been  shown  by  the  appellant, 
but  nothing  of  the  kind  was  undertaken. 

The  last  point  is  that  the  court  erred  in  charging  appellant's 
interest  on  the  entire  purchase  money  from  August  22nd,  1903. 
We  think  this  complaint  was  well  founded.  The  theory  upon 
which  the  court  evidently  proceeded  was  that  appellant  was 
liable  for  interest  from  the  date  when  it  undertook  to  rescind 
the  contract.  This  we  think  incorrect.  By  the  terms  of  the 
contract  the  balance  of  the  purchase  money  was  to  have  been 
paid  under  tender  of  a  proper  deed,  or  a  good  and  sufficient 
deed  or  deeds;  and  the  coal  was  to  have  been  conveyed  free  from 
incumbrances.    It  is  conceded  that  there  were  numerous  incum- 
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brances  upon  the  property  which  continued  until  aftei  suit  was 
brought.  And  we  do  not  think  appellant  waived  its  right  to 
a  deed  such  as  the  contract  called  for  by  its  attempted  rescisaion 
of  the  contract.  The  attempt  is  made  to  support  the  decree  for 
this  interest  on  the  theory  that  appellant  was  let  into  posseBsioa 
at  or  about  the  date  of  the  contract,  and  had  thereafter  enjoyed 
the  rents,  issues  and  profits,  and  got  the  advantage  of  any 
increase  in  the  value  of  the  property.  In  support  of  this  doctrine 
reference  is  made  to  Pomeroy  on  Contracts,  sections  495,  429; 
Warvelle  on  Vendors,  section  180;  Hundley  v.  Lyons,  5  Munf- 
342;  Brockenbrough  v,  Blythe,  3  Leigh  619;  Oliver  v.  Hailam, 
1  Grat.  298;  Bailey  v.  James,  11  Grat.  468,  and  Hoard  v, 
B.  R.  Co.,  59  W.  Va.  97.  While  these  authorities  do  support 
the  propositions  for  which  they  are  cited,  they  are  inapplicable 
we  think  to  this  case.  There  is  no  evidence  here  that  appellant 
had  such  possession  as  these  authorities  contemplate.  It  had 
no  other  possession,  go  far  as  the  record  shows,  except  such  as 
was  given  by  the  contract  for  the  purpose  of  removing  a  suS&ient 
quantity  of  the  coal  for  examination  and  testing,  and  of  making 
a  survey  of  the  coai.  It  mined  no  coal  for  profit.  It  was  not 
entitled  under  the  contract  to  take  coal  for  profits  except  upon 
full  compliance  with  the  terms  of  the  contract.  The  record 
shows  that  on  February  12th,  1904,  plaintiffs  through  G.  H.  A. 
Kunst,  one  of  the  plaintiffs,  tendered  to  Frank  E.  Brackett,  in 
Cumberland,  Md.,  a  deed  executed  by  Armstrong  and  John  H. 
Kunst,  in  his  ow^  right,  and  as  executor  of  G.  H.  A.  Kunst, 
deceased,  for  the  coai  conveyed,  but  it  is  not  shown  that  Brackett 
had  authority  to  accept  the  deed.  It  was  not  tendered  to  the 
defendant  company  or  to  any  officer  shown  by  the  record  to  have 
had  authority  in  the  premises.  This  deed  was  not  tendered  -with 
the  bill.  The  deed  of  October  9th,  1905,  signed  by  all  plaintiffs, 
and  tendered  May  4th,  1906,  with  the  deposition  of  G,  H.  A. 
Kunst,  and  which  was  by  the  decree  appealed  from  approved  as 
sufficient,  and  which  the  defendant  was  thereby  authorized  to 
withdraw  from  the  papers  upon  the  payment  of  the  purchase 
money  decreed  against  it  demanded  and  acknowledged  receipt 
only  for  the  principal  of  the  purchase  money.  In  view  of  these 
facts  we  do  not  think  appellant  was  liable  for  interest  except 
from  May  4th,  1906.  Barrett  v.  McAllister,  33  W.  Va.  750; 
^7alson  v.  Coast,  35  W.  Va.  464;  Clark  v.  Gordon,  35  W.  Va. 
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736.  The  deed  was  tendered  on  May  4th,  1906.  Appellant  was 
then  entitled  to  have  paid  the  purchase  money  and  accepted  the 
deed,  Not  having  elected  to  do  bo  we  think  it  should  pay 
interest  from  that  date. 

For  the  error  therein  respecting  interest  we  will  correct  the 
decree  below,  so  as  to  include  interest  on  the  principal  from  May 
4th,  1906,  to  February  13th,  1908,  the  date  of  decree,  and  not 
from  August  38nd,  1903,  as  decreed  below,  and  as  so  corrected 
the  decree  will  in  all  other  respects  be  afQrmed. 

Appellant  having  substantially  prevailed  here  it  wilt  be  decreed 
its  costs  in  this  Court. 

S'ote :  In  a  petition  filed  on  behalf  of  appellant  for  a  rehear- 
ing, two  points  are  made  which  deserve  consideration:  The 
first  is  that  the  contract  of  January  21st,  1903,'as  subsequently 
ratified  by  plaintiffs  was  joint,  and  that  the  deed  of  October  9th, 
1905,  by  which 'the  grantors  ""warrant  generally  each  to  the 
extent  of  his  own  proportionate  interest,  and  no  further,  the 
said  Pittsburg  vein  of  coal  and  mining  rights  hereby  conveyed, 
&c,",  is  not  a  good  execution  of  said  contract  on  their  part  "to 
convey  to  said  company  in  fee  siiople,  free  from  incumbrance, 
by  good  and  satisfactory  general  warranty  deed  or  deeds,  exe- 
cuted by  all  necessary  parties,"  The  general  rule,  as  stated  in 
Freeman  on  Co-Tenancy,  section  209,  and  substantially  in  Bawle 
on  Covenants  for  Title,  section  25,  upon  the  authority  of  Coe  v. 
Harahan.  8  Gray  198,  and  1  Dav.  on  Con.  {3rd  Ed.)  114,  is 
that  "An  agreement  to  convey,  entered  into  by  several  co-tenants, 
by  which  they  stipulate  that  they  will  give  a  good  and  sufBcient 
warranty  deed,  etc.,  does  not  require  either  to  warrant  the  title 
of  the  others.  It  is  complied  with  if  each  makes  a  separate  deed 
of  his  moiety  containing  the  stipulated  covenant,  or  if  ali  join 
in  a  deed  in  which  each  grantor  warrants  his  share,  but  not  that 
of  his  co-grantor."  City  of  Philadelphia  v.  Beeves,  48  Pa.  St, 
476 ;  Donahoe  v.  Emery,  9  Mete.  63,  and  Click  v.  Green,  77  Va. 
836,  cited  and  relied  on  by  appellant's  counsel  are  not  in  point. 
They  were  actions  on  deeds  or  contracts  containing  joint  cove- 
nants. This  is  a  case  calling  for  specific  execution  of  a  contract 
for  a  deed. 

The  second  proposition  is,  that  as  Armstrong  died  after  the 

tender  of  the  deed,  and  before  the  decree  appealed  from,  his  title 
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descended  to  his  heirs,  and  they  not  having  been  brought  in  as 
parties  before  decree,  the  deed  and  decree  do  not  pass  the  legal 
title  of  Armstrong  to  the  grantees.  On  the  death  of  Armstrong 
the  cause  was  revived  in  the  name  of  the  curator  of  his  estate, 
and  so  hia  estate  was  represented  before  the  court  in  the  final 
decree.  But  did  the  legal  title  pass  to  the  grantee  ?  It  must  be 
conceded  that  appellant  was  entitled  to  the  legal  title.  The 
authorities  hold  that  after  the  death  of  the  vendor  the  personal 
representative,  not  hia  heirs  or  devisees,  is  the  proper  party 
plaintiff  to  enforce  specific  performance,  but  that  the  heirs  or 
devisees,  as  the  case  may  be,  are  proper  and  necessarj-  parties, 
as  having  an  interest  in  disputing  the  contract,  although  the 
legal  estate  be  outstanding  in  a  trustee.  Fry  on  Specific  •  Perf., 
100;  Waterman  on  Specific  Perf.,  section  63.  The  purpose  of 
making  them  parties  is  to  divest  them  of  the  legal  title  which 
descends  to  them  upon  the  death  of  the  ancestor.  Waterman 
on  Specific  Perf.,  section  86.  A  different  ease  is  presented,  how- 
ever, wliere  the  vendor  has  in  his  life  time  brought  his  suit  for 
specific  performance  and  has  tendered  and  filed  with  his  bill,  or 
in  the  cause  pending  the  suit,  his  deed,  duly  executed  and 
acknowledged,  thus  placing  the  legal  title  in  the  hands  and 
under  the  control  of  the  court,  and  beyond  his  dominion  and 
control,  and  subject  to  its  decree  of  specific  performance.  He 
has  then  done  all  in  his  power  to  perfect  title  in  the  vendee. 
There  is  then  no  -reason,  on  the  death  of  the  vendor,  pendente 
life,  for  bringing  in  the  heirs  or  devisees  for  the  purpose  of 
divesting  them  of  the  legal  title.  We  have  found  one  case, 
Howard  t.  Siggitis,  137  Cal.  22?,  holding  that  after  suit  at 
law  to  recover  the  purchase  money  the  mere  offer  to  execute  a 
deed  and  place  it  in  the  bands  of  the  court  is  insufficient  to 
constitute  a  tender  of  an  executed  deed  to  the  defendant.  But 
this  is  not  the  case  we  have  here.  Here  the  vendor  in  his  life 
time  brings  suit,  tenders  a  deed,  parts  with  all  dominion  over  it 
by  delivering  it  into  the  custody  and  control  of  the  court  suf- 
ficient on  decree  to  pass  the  legal  title.  In  such  case  we  think 
the  principles  governing  in  cases  or  escrows  should  apply  where 
on  the  happening  of  the  conditions  precedent  and  delivery  of  the 
deed  the  title  passes  to  the  vendee,  relating  back  to  the  date  of 
delivery  in  escrow.  16  Cjc.  566;  11  Am.  &  Eng.  Ency.  Law, 
(2nd  Ed.)  346,    This  is  so  also  where  a  deed,  bond  or  other 


April  1910.]  Fisher  v.  Harman.  619 

writing  is  to  be  delivered  on  the  death  of  the  grantor.    See  cases 
cited  in  5  Cyclopedic  Dig.  Va.  &  W.  Va.  Reports,  153. 

We  see  nothing  in  the  petition  calling  for  a  rehearing,  and  it 
will  be  denied. 

Modified  and  Affirmed. 


CHARLESTON. 

Fisher  et  als.  v.  Harjian  et  ah. 
Decided  April  26,  1910. 

1.  Unlawful' Eh TST  and  Detaineb — Summons. 

The  statute,  eection  1,  chapiter  89,  Code  1906,  provides  for  but 
one  form  of  Bummoas  (declaration),  and  evidence  of  forcible 
entry  bj  defendant,  which  Is  unlawful,  is  admlBSlble  tbereuader, 
without  specific  allegation  thereof. 

2.  Same. 

Where  in  such  action  the  defendant's  entry  was  forcible  It  is 
unlawful  regardless  of  the  question  of  right. 

3.  Same. 

A  case  in  which  the  acts  and  conduct  of  defendant  in  making 
an  entry  oa  laud,  as  proven  tm  th«  trial,  were  held  to  consti- 
tute a  forcible  and  unlawful  entry  entitling  the  plaintiff  to  re- 
Error  to  Circuit  Court,  McDowell  County, 
Action  by  Thomas  Fisher  et  als.    Verdict  for  defendants  set 
aside  and  new  trial  awarded,  to  which  judgment  a  writ  of  error 
was  granted.  • 

Afftrmed. 

D.  J.  F.  Strother,  W.  L.  Taylor,  Jos.  A.  Strotker,  E.  C.  Mar- 
shall and  John  A.  Holt,  for  plaintiffs  in  error. 

A.  S.  Iligginbotham,  Chapman  &  Gillespie,  for  defendants  in 


Miller,  Jddge: 

In  unlawful  entry  and  detainer  the  court  below  set  aside  the 
verdict  for  defendant  and  awarded  plaintiiT  a  new  trial,  to  which 
judgment  we  awarded  a  writ  of  error. 
«7  w.  Vm. 
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In  disposing  of  this  case  we  have  had  in  mind  the  general 
rule  that  a  stronger  case  is  required  to  justify  an  appellate  court 
in  disturbing  an  order  granting  a  new  trial,  than  when  one  has 
■  been  refused,  and  that  the  judgment  below  -will  not  be  reTersed, 
unless  plainly  erroneous,  10  Ency.  Dig.  Va-.  &  W,  Va.  Bepts. 
471 ;  Coaimer  v.  Barrett,  61  W.  Va.  237,  844. 

The  first  point  is  that  plaintiffs'  evidence  was  so  variant  from 
the  facts  alleged  that  the  verdict  could  not  have  been  otherwise 
than  for  defendants.  It  is  argued  that  section  1,  chapter  89, 
Code  1906,  gives  three  separate  and  distinct  causes  of  action, 
each  requiring  specific  allegation  and  -proof,  namely,  forcible 
entry,  unlawful  entry,  and  unlawful  detainer.  The  statute,  how- 
ever, prescribes  but  one  form  of  summons  (declaration),  namely, 
that  it  summon  "defendant  to  answer  the  complaint  of  the 
plaintiff,  that  the  defendant  is  in  the  possession  and  unlawfully 
■withholds  from  the  plaintiff  the  premises  in  question."  The 
form  of  summons  in  this  ease  is  the  same  as  that  prescribed  by 
Mr.  Minor,  4  Minor  629;  and  by  Mr,  Hogg,  Hogg's  PI.  and 
Forms,  412,  It  is  contended  tliat  plaintiffs'  evidence  of  forcible 
entry  by  defendants,  not  alleged  in  the  summons,  was  not 
admissible.  The  point  is  without  merit.  Such  evidence  is 
admissible  in  an  action  of  unlawful  entry  and  detainer.  Every 
forcible  .entry  is  unlawful^  regardless  of  the  right  to  the  posses- 
sion, and  evidence  thereof  will  support  the  action.  Duff  v.  Oood, 
24  W.  Va.  683;  OHnger  v.  Shepherd,  12  Qrat.  463;  Feder  v. 
Hager,  64  W.  Va.  452.  Evidence  of  good  title  and  T^ht  to 
the  possession  is  also  admissible  whether  defendants'  possesstOB 
was  obtained  peaceably  or  forcibly.  Olinger  v.  Shepherd  and 
Feder  V,  Hager,  supra.  Plaintiffs  relied  not  only  on  their  evi- 
dence of  forcible  entry  by  deendanta,  but  also  upon  good  and 
paramount  title.  They  offered  title  papers  which  they  claim 
took  them  back  by  an  unbroken  chain  to  the  Commonwealth, 

On  the  theory  of  forcible  entry  by  them  defendants  claim 
plaintiffs'  evidence  was  insufficient  to  support  a  verdict  for  them. 
The  evidence  in  chief  mainly  relied  on  by  plaintiffs  was  that  of 
their  tenant  W.  (J.  Beavers,  and  Crockett  Beavers  his  brother. 
And  as  corroborating  them  they  also  relied  on  the  testimony  of 
Thomas  Harman  and  Frank  Harman,  two  of  the  defendants, 
not  controverted  they  say  by  the  evidence  of  John  Estill 
Harman,  the  other  defendant,  who  also  testified,  but  who  said 
67  w.  vb. 
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nothing  on  the  subject;  also  on  the  fact  that  William  Brewster, 
aon-in-law  of  John  EstiU  Harman,  present  at  the  time,  was  not 
called  or  examined  by  defendants.  Defendants  contend,  how- 
ever, that  the  evidence  being  conflicting  plaintiffs  are  concluded 
by  the  adverse  verdict  of  the  jury.  They  also  claim  that  being 
themselves  in  possession  of  the  land,  of  which  the  lOTj  acrea 
is  a  part,  the  entry  thereon  by  plaintiffs  constituted  a  mere  tres- 
pass, against  which  they  had  the  right  to  protect  themselves, 
by  force  if  necessary.  Plaintiffs  claim  that  the  witnesses  on 
both  sides  substantially  agree  on  what  occurred  after  their  entry 
on  the  land,  and  that  the  facts  established  by  the  decided  weight, 
and  preponderance  of  the  evidence  present  a  question  of  law  for 
the  court.  In  such  cases  the  court  does  not  invade  the  province 
of  the  jury  in  pronouncing  judgment  on  these  facts.  Shoe  Co. 
V.  Prince,  51  W.  Va.  510,  515. 

It  is  not  controverted  that  the  Beavers  under  a  lease  in  vprlting 
from  plaintiffs  to  W.  G.  Bepvers,  about  March,  1903,  entered 
upon  the  107|  acres  of  land  in  controversy,  pitched  their  tent, 
and  remained  there  for  several  days  felling  trees  and  clearing 
away  the  brush,  preparatory  to  building  a  cabin  on  the  land; 
that  while  they  were  so  engaged  defendant  John  Estill  Harman, 
with  his  two  sons,  Thomas  and  Frank,  and  hia  son-in-law, 
William  Brewster,  the  sons  and  son-in-law  being  armed  either 
■with  a  shot  gun  or  rifle,  went  upon  the  land  where  the  Beavers 
were  at  work,  and  that  John  Estill  Harman,  after  inquiring 
of  the  Beavers,  what  they  were  doing  there,  and  who  had  put 
them  there,  and  by  what  right,  and  being  told,  and  probably 
shown  the  contract  of  lease,  he  endeavored  to  serve  written  notice 
on  W.  G.  Beavers,  which  Beavers  says  he  didn't  notice,  dropped 
it.  Beavers  also  says  that  Harman  also  warned  him  verbally 
that  if  he  did  not  get  out  by  the  nest  day  "there  would  be 
shooting  going  on";  that  Harman  did  not  distinctly  say  that 
he  would  shoot,  and  that  the  boys  did  not  say  they  would  shoot, 
but  that  because  of  what  they  did  say  he  was  afraid  they  would 
shoot  him,  and  that  he  pulled  out  that  same  night,  about  8 
o'clock,  and  went  to  Cane  Break  to  see  Taylor,  plaintiffs'  agent, 
and  to  report  to  him  what  had  occurred.  He  also  says  that  his 
brother,  who  had  gone  for  a  saw  before  the  Harmans  arrived 
on  the  land,  had  not  returned  before  he  left.  On  the  following 
Monday  morning  Beaver  and  his  brother  went  back,   found 
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Harman,  his  sons,  son-in-law  and  Tom  Lambert  and  others  on 
the  land;  that  they  had  torn  down  his  tent,  and  were  engaged 
in  building  fence  and  hauling  the  logs  which  he  and  his  brother 
had  cut  for  the  cabin,  and  that  John  Estill  Harman  had  a  shot 
gun.  In  the  conversation  between  the  Beavers  and  Harman  that 
morning  they  say  Harman  tried  to  get  W,  G.  Beavers  to  sur- 
render his  lease,  and  to  take  employment  under  him,  which. 
Beavers  says,  he  declined,  and  that  in  about  a  half  hour  they 
went  away  fearing  to  attempt  to  regain  posseseion  of  the  land. 
Defendants  completed  the  cabin  begun  by  the  Beavera,  out  of 
the  logs  prepared  by  them  and  put  in  it  one  of  their  own  men 
to  hold  possession.  It  is  admitted  by  the  Harmans  that  J.  E. 
Harman  ordered  the  Beavers  to  get  off  the  land  and  notified 
them  that  they  would  have  to  get  off.  They  admit  also  that 
they  went  on  the  grounds  -with  their  guns.  But  in  explanation, 
Thomas  Harman  says  he  had  been  sick  and  that  he  used  his 
gun  as  a  cane.  Frank  Hannan  says  on  cioss-ezamination  that 
he  had  his  gun  because  his  father  was  going  to  serve  notice  on 
the  Beavers  to  vacate. 

Moreover,  J.  E.  Harman  claims  he  had  the  right  to  defend 
his  alleged  possession  by  force  if  necessary.  His  title  consists: 
First,  of  a  deed  from  H.  M.  Harman  to  John  Estill  Hannan, 
August  24th,  1876,  by  rather  indefinite  boundaries  calling  for 
100  acres  more  or  less,  but  surveyed  in  this  suit,  according  to 
directions  given  by  him,  cohering  a  boundary  of  634  acres, 
including  most  of  the  1073  *cres  in  controversy;  second,  con- 
tinued possession  under  Rebecca  Brewster,  his  mother-in-law, 
his  wife  being  her  only  heir,  and  the  said  Rebecca  Brewster 
being  also  a  daughter  and  one' of  the  devisees  of  Mathias  Harman, 
who  had  owned,  or  claimed  and  resided  on  a  tract  of  850  acres, 
of  ■which  the  107|  acres  in  controversy  is  a  part,  for  about  45 
years,  and  the  improvements  on  which  are  from  76  to  100  years 
old.  The  evidence  shows  that  notwithstanding  his  claim  by 
the  deed  from  his  brother  in  1876,  J.  E.  Harman,  October 
30th,  1889,  purchased  and  procured  from  D.  Q.  Sayera  and 
wife  a  deed  for  a  tract  described  as  containing  200  acres  more 
or  less,  and  within  the  boundary  of  the  634  acres  as  claimed  by 
him,  and  on  which  hia  dwelling  house  and  other  improvements 
were  located.  This  tract  of  200  acres,  March  23rd,  1899,  he 
sold  and  conveyed  to  W.  M,  Hitter,  describing  it  hy  metee  and 
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bounds  as  the  Harmau  home  place,  and  as  containing  154.05 
acres  more  or  less,  and  ae  being  the  same  land,  or  a  portion 
thereof,  conveyed  to  him  by  D.  G.  Sayers  and  wife,  October 
30th,  1889,  and  as  beginning  at  a  corner  to  Patterson  and 
McMiliin's  380  acre  tract,  and  Mathias  Harman's  250  acre 
tract,  making  no  reference  therein  to  his  deed  of  1876.  It  also 
appears  that  the  SOO  acre  tract  and  the  250  acre  tract  are  both 
within  a  50,000  acre  tract,  part  of  a  300,000  acre  tract  patented 
to  Wilaon  Gary  Nicholas  in  1795;  and  that  Mathias  Harman, 
though  claiming  his  land' by  prior  patents,  on  April  10th,  1884, 
five  years  before  J.  E.  Harman  procured  his  deed  for  the  200 
acres,  also  procured  a  deed  from  said  Sayera  for  250  acres.  So 
that  if  J.  E.  Harman  claimed  under  his  prior  deed  of  1876, 
Mathias  Harman,  his  father-in-law  and  neighbor  was  also  in 
possession  claiming  under  prior  patents,  and  after  getting  his 
deed  from  Sayera  in  1884  he  and  his  heirs  and  assigns,  as  for 
many  years  before,  continued  in  possession  of  his  350  acre  tract. 
Mathias  Harman  devised  his  land  in  part,  at  least,  .to  children 
and  grand  children,  the  tract  in  controversy,  which  plaintiffs 
claim,  going  to  his  grand  daughter  Josephine  Harman,  and 
twenty  nine  acres  thereof,  perhaps  a  part  of  the  tract  on  which 
defendant,  J.  E.  Harman  moved  after  selling  bis  land,  going 
to  his  mother-in-law,  Eebecca  Brewster,  for  life,  remainder  to 
Mathias  Harman,  son  of  Daniel  Harman,  and  two  other  parts 
going  to  other  children.  A  deed  in  evidence,  dated  July  26th, 
1884,  purporting  to  be  "between  the  undersigned  heirs  at  law 
of  Mathias  Harman,  deceased,  and  signed  by  William  Harman, 
Christena  Harman,  Hebecca  Brewster,  Daniel  Harman  and 
Nancy  Wallace,  purports  to  convey  to  Christena  Harman  a 
certain  boundary  of  land  on  John's  Branch,  and  bounded  on  one 
side  by  the  division  line  between  J.  E.  Harman  and  Mathias 
Harman;  and  to  said  Hebecca  Brewster  a  tract  described  aa: 
"Beginning  on  said  Christena  Herman's  line,  on  John's  Branch, 
at  the  forks  of  said  branch,  running  to  Estell  Harman's  lines, 
Patterson,  McMilling  and  others,  and  so  aa  to  include  all  the  land 
on  John's  Branch  owned  by  said  Mathias  Harman,  deceased, 
at  the  time  of  his  death,  and  not  heretofore  conveyed  by  deed 
or  ■will,  and  also  all  the  lands  on  the  South  or  West  side  of 
Dry  Pork,  not  heretofore  conveyed  by  deed  or  will,  by  said 
Harman,  deceased,  to  Daniel  Harman."    Bailey,  surveyor,  says. 
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this  deecription  covers  147  acres,  part  of  the  250  acres,  and 
designated  on  the  ofBcial  map  as  Hannah  Harman's  147  acres, 
and  the  same  on  which  J.  E.  Harnian,  under  Bebecca  Brewster, 
resided  at  the  time  of  his  death.  He  farther  saye  he  never  kner 
of  J.  E.  Harman  having  possession  of  any  part  of  the  250  acre 
tract,  eicept  the  147  acres  owned  by  his  wife  and  on  which  he 
moved  after  he  sold  to  Hitter.  One  witness,  W.  P.  Payne, 
thought  Mathias  Harman  had  been  dead  since  1883.  And  it  is 
argned  from  this  that  Mathias  Harman  cottld  not  have  been 
living  in  April,  1884,  the  date  of  the  deed  from  D.  G.  Sayer 
to  him  for  the  fiSO  acres,  rendering  that  deed  void.  It  is  very 
certain,  however,  that  the  witnesa  Payne  is  at  fault  in  his  recol- 
lection, for  Mathias  Harman's  will,  dated  May  10th,  1883,  was 
not  probated  until  April  26th,  1885,  and  J.  E.  Harman  himself 
subatantiaily  admits  knowledge  of  Mathias  Harman's  purchase 
and  deed  from  Sayers,  and  that  he  claimed  it  as  his  old  patent 
land,  and  says  that  if  the  260  acre-tract  was  not  covered  by  his 
old  patents,  it  was  covered  by  the  land  he  bought  of  Sayers. 
He  further  admits  that  he  himself  bought  from  Sayers  for  the 
reason  that  if  the  Sayers  land  ran  as  he  claimed,  Sayers'  title 
was  better  than  his.  He  pretended  to  think  and  expressed  the 
opinion  that  Sayers  was  mistaken,  and  that  his  deed  did  not 
take  in  as  much  as  he  claimed.  He  does  not  attempt  to  show, 
however,  how  much  of  the  land  claimed  by  him  was  outside  of 
the  Sayers  claim,  nor  where  located. 

Though  J.  E.  Harman  claimed  that  his  deed  of  1876  covered 
the  250  acres  belonging  to  Mathias  Harman,  he  never  had  any 
actual  possession  of  any  part  of  this  tract  until  he  went  in  under 
Hebecca  Brewster.  He  and  Mathias  Harman  lived  neighbors  ■ 
for  years,  and  it  is  not  shown,  and  is  most  improbable,  that 
during  the  life  of  Mathias  Harman,  or  after  his  death,  J.  E. 
Harman  acquired  any  title  by  possession  as  against  Mathias 
Harman,  his  heira  or  devisees,  Mathias  Harman's  title  was  older 
than  J.  E.  Harman's  deed  of  1876,  and  the  latter  had  nothing 
to  stand  on.  Sayers'  title  was  conceded  by  J.  E.  Harman  to  be 
older  and  better  than  his  deed  of  1876.  Mathias  Harman's  deed 
from  Sayers  is  older  than  J.  E.  Harman's  by  five  years.  His 
posseasion  within  the  interlock  appears  from  the  evidence  to 
have  been  actual,  open,  continuous  and  adverse  to  all  others, 
including  J.  E.  Harman.    We  do  not  see  from  the  record  how 
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J,  E,  Hannan  now  actually  occupying  part  of  tjie  land  so 
acquired  by  Mathiae  Harman,  under  Sebecca  BrcwEter,  his 
mother-in-law,  ever  acquired  any  title  to  the  land  claimed  by 
plaintiffs,  either  under  his  deed  of  1876,  or  his  deed  from  Sayers 
of  1889.  He  could  with  as  much  show  of  right  have  claimedi 
'  title  by  poBseaaion  under  his  deed  of  1876  to  the  land  of  his 
mother-in-law  Hebecca  Breweter  on  which  at  the  time  of  this 
Buit  and  at  the  time  of  bis  death  he  was  living,  not  in  hostility, 
but  in  subordination  to  the  title  of  Mathiaa  Harman,  for  it  was 
&  part  of  the  350  acres  covered  by  the  deed  to  Matbias  Harman 
of  1884.  There  is  no  appreciable  evidence  showing  that  he  at 
any  time  during  the  life  of  the  latter,  eiefept  by  the  mere  record- 
ing of  his  blanket  deed  of  1876,  claimed  any'  part  of  the  250 
acres,  or  in  hostility  to  the  title  of  Mathias  Harman.  He  is 
shown  by  his  acts  in  assisting  in  the  making  of  surveys  of  this 
and  adjoining  lands,  and  by  the  recitals  in  his  deed  to  Eitter, 
to  have  recognized  the  superior  right  and  title  of  Mathias 
Harman,  his  heirs  and  deviseee,  and  there  is  no  room  to  doubt 
that  at  the  time  of  his  death  he  was  living  upon  that  portion 
of  this  land  so  acquired  by  his  mother-in-law  in  subordination 
to  that  mle.  Having  thus  obtained  poBsession  of  so  much  he, 
or  those  claiming  under  him,  now  seek  to  hold  the  portion  devised 
to  Josephine  Hannan,  the  land  in  controversy,  under  his  blanket 
deed  of  1876,  and  alleged  possession  under  it.  There  is  nothing 
in  the  record  as  now  presented  to  justify  the  claim.  We  can 
say,  therefore,  unhesitatingly,  that  J.  E.  Hannan  never  had  or  , 
acquired  any  such  right  to  or  possession  of  the  land  in  contro- 
versy as  at  the  time  he  entered  and  took  possession  from  plain- 
tififs  he  had  the  right  to  maintain  by  force. 

Are  plaintiffs  then  entitled  to  maintain  this  action  against 
defendants  ?  If  defendants'  entry  was  forcible,  it  was  unlawful, 
regardless  of  the  question  of  right.  If  they  were  strangers,  or 
without  right  or  title,  their  entry  was  unlawful  whether  forcible 
or  not.  Duff  v.  Good,  supra;  Franklin,  v.  Gelio,  30  W.  Va.  37 ; 
Davis  V.  Mayo,  8S  Va.  97;  Fore  v.  Campbell .  Id.  808;  OUnger 
V.  Shepherd,  supra. 

In  Franklin  v.  Oeho  it  is  said :    "A  forcible  entry,  for  which 

under  our  statute,  as  under  the  statute  of  other  states,  the  party 

dispossessed  is  given  civil  redress  by  this  summary  proceeding, 

is  precisely  the  same  as  the  forcible  entry,  for  which  at  common 

67  w.  vi. 
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law  an  indictment  would  lie."  And  adopting  the  rule  for 
determining  what  constitutes  such  forcible  entry,  stated  in 
State  V.  Pollock,  4  Ired.  Law  (26  N.  C.)  305,  one  of  the  casefl 
cited,  it  is  held,  point  2  of  the  syllabus :  'TVhere  a  party,  enter- 
ing on  land  in  possession  of  another,  either  by  his  behavior  or 
speech,  gives  those,  who  are  in  possession,  just  cause  to  fear, 
that  he  will  do  them  some  bodily  harm  if  they  do  not  give  way 
to  him,  his  entry  is  esteemed  forcible,  whether  he  caiified  the 
terror,  by  carrying  with  him  such  unusual  number  of  attendants, 
or  by  arming  himself  in  such  a  manner,  as  plainly  to  indicate 
a  design  to  back  hia  pretentions  by  force,  or  by  actually  threaten- 
ing to  kill,  maim  or  beat  those,  who  continue  in  possession,  or 
by  making  use  of  expressions,  plainly  implying  a  purpose  of 
using  force  against  those  who  make  resistance."  See  also  19 
Cyc.  1112-1117.  The  difficulty  we  encounter  here,  like  that 
encountered  by  the  Court  in  Fr(mkUti  v.  Qeho,  ia  in  applying 
this  law  to  the  facts.  The  facts  here  are  not  unlike  the  facts  in  that 
case.  In  that  case  the  hostile  demonstrations  consisted  mainly 
in  the  tearing  down  by  defendant,  in  the  absence  of  plaintiff, 
of  a  line  fence  recently  rebuilt  by  the  latter,  and  moving  it  over 
on  the  land,  which  plaintiffs  had  had  in  actual  use  and  fnaseeeion 
for  more  than  twenty  years ;  the  rebuilding  thereof  by  plaintiff 
on  the  old  line;  the  tearing  down  and  removing  of  the  fence 
again  by  defendant;  a  second  rebuilding  thereof  by  plaintiff  on 
the  old  line;  tearing  it  down  again  and  removing  il  to  the  new 
location  by  defendant;  and  lastly  in  threats  by  defendant  to 
whip  the  plaintiff  and  his  whole  family  if  they  should  further 
"  interfere  with  the  fence  as  relocated  by  him.  There  was  some 
conflict  in  the  evidence  as  to  what  was  the  exact  language  of  the 
defendant's  threats.  The  plaintiff  desisted,  however,  and  brought 
his  suit  of  unlawful  entry  and  detainer.  The  Court,  by  Judge 
Gbeen,  in  that  case  says:  "The  evidence  ia  certainly  to  some 
extent  unsatisfactory,  and  contradictory;  but  giving  it  a  most 
benign  interpretation,  as  the  court  must  have  done  on  this 
motion  to  exclude  the  evidence  of  the  plaintiff,  and  more 
especially  as  he  never  did  again  pull  dawn  this  fence,  as  he  had 
done  twice  before  in  a  month's  time,  but  instead  of  doing  so 
brought  this  suit,  we  must  conclude,  that  the  plaintiff  was  driven 
from  the  possession  of  this  land  by  the  threats  of  the  defendant, 
that  he  would  beat  him;  and  this  constituted  the  entry  on  this 
6T  W.  Ta. 
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land  by  the  defendant  a  forcible  entry."  In  that  case  no  deadly 
weapons  were  exhibited.  In  thia  there  were.  The  defendant 
went  upon  the  ground  with  ntunbers  all  armed  except  himself, 
made  his  demands,  and  waa  at  least  prepared  to  enforce  them. 
When  he  went  back  on  the  following  Monday  morning  he  took 
with  him  unusual  numbers  and  hia  gun,  entered,  tore  down  the 
tent  of  plaintifEs'  tenants,  fenced  in  the  land  occupied  by  them, 
and  was  prepared  to  maintain  his  position.  What  did  these 
demonstrations  all  mean?  Some  of  the  authorities  cited  aay: 
"This  terror  may  be  caused  by  the  party  carrying  with  Mm  such 
an  unuaual  number  of  attendants  or  by  arming  himself  in  aueh 
a  manner  as  plainly  to  intimate  his  design  to  back  hia  preten- 
tions by  force."  The  aame  authority  says:  "There  may  be  a 
forcible  detainer,  although  the  entry  is  peaceable;  but  whoeyer 
retains  a  wrongful  possesaion  by  keeping  an  unusual  number  of 
people  or  unuaual  weapons  or  threatening  to  do  acme  bodily 
hurt  to  the  former  possessor  if  he  dares  to  return  is  guilty  of  a 
forcible  detainer,  although  no  attempt  la  made  to  re-enter."  19 
Cyc.  1116.  These  authorities  with  otiiers  that  might  be  cited, 
we  think,  upon  the  undisputed  facta,  and  upon  defendants'  ad- 
missions, pronounce  them  guilty  not  only  of  forcible  and  unlaw- 
ful entry,  but  of  forcible  and  unlawful  detainer,  justifying  the 
judgment  of  the  court  below  in  Betting  aside  the  verdict  for 
defendants  and  awarding  plaintiffs  a  neir  trial. 

The  conclusion  reached  on  the  question  of  the  forcible  entry 
and  detainer  calls  for  affirmance  of  the  judgment  below;  and 
seeing,  as  we  do  from  the  facts  proven,  that  defendants,  on  the 
new  trial  awarded,  will  be  unable  to  make  a  different  case  on 
the  question  of  unlawful  entry  and  detainer,  it  becomes  unneces- 
sary for  ua  to  go  into  the  question  of  the  relative  atrength  of 
the  conflicting  claims  of  title,  or  the  many  questions  raised  upon 
the  admisaiou  and  rejection  of  title  papera  and  oral  evidence  in 
relation  thereto. 

We  therefore  afBrm  the  judgment  and  remand  the  case  for  a 
new  trial  in  accordance  therewith. 
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CHARLESTON. 

Headley  t;.  Colonial  Oil  Co.  et  als. 
Decided  Slay  10,  1910. 

1.  DowtR— Release  by  Wife. 

Where  &  wife  Joins  ber  husband  in  a  deed  cosTerlug  a  (me- 
half  Interest  In  undiscovered  oil  and  gas  la  place,  she  therebr  re- 
leases ber  claim  to  dower  In  such  portion. 

2.  Same— ii<i7ht«  of  Widow — Oil  and  Gas  Leaaea. 

If,  after  the  execution  o[  such  deed  and  thfe  death  of  the  hus- 
band, the  wife  should  then  unite  with  the  heir  In  tbe  execution 
Jit  an  oil  and  gas  tease  purporting  to  lease  the  vbole  ot  tbe  oil 
and  gas  underlying  the  land,  she  will  be  estopped  to  claim 
dower  against  the  lessee,  or  his  assigns,  In  more  than  one-balf 
of  tbe  royalty  oil  reeerved  In  tbe  lease. 

3.  8A\iE~Releaae— Execution  of  Oil  and  Gas  Lease. 

Upon  tbe  husband's  death  tbe  wife's  rlgbt  to  dower  becomes 
8  vested  interest,  and  by  Joining  the  heir  tn  an  oU  and  gas 
lease,  before  assignment  of  dower,  reserving  a  portion  of  the  oil 
to  be  thereafter  discovered,  as  rent,  or  royalty,  she  does  not 
thereby  release  her  dower  in  tbe  royalty  oil.  Her  interest  In  the 
royalty  Is  the  same  as  It  would  be  In  tbe  royalty  derived  from 
a  like  lease  made  by  tbe  husband  In  bis  life  time. 

Appeal  from  Circuit  Court,  Tyler  Connty. 

Bill  by  Mansfield  Headley  against  the  Colonial  Oil  Company 
and  others.  Decree  for  complainant,  and  the  Colonial  Oil  Com- 
pany and  certain  other  defendants  appeal. 

Reversed  and  Remanded. 

Van  WitMe  &  Ambler,  for  appellants. 

J.  II.  ^trickling  and  K.  C.  Mocre,  for  appellee  Mary  Headley. 
Charles  A.  Krepe,  for  appellees  Mellon  and  Snyder. 

Williams,  Judge  : 

Appeal  by  Philip  Kleeberg  and  Henry  Goodkind  aod  the 
Colonial  Oil  Company  from  a  decree  of  the  circuit  conrt  of 
Tyler  county,  pronounced  on  the  9th  day  of  November,  1907. 
W,  L,  Mellon  and  N.  S.  Snyder  also  assigned  crosB-errora  in 
brief  of  counsel.  This  cause  was  once  before  in  this  Court,  and 
will  be  found  reported  under  the  style  of  Headley  v.  Hoopen- 
6T  w.  va. 
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gamer,  60  W.  Va.  626.  It  vas  then  reversed  and  remanded  for 
further  proceeding,  and  when  it  went  back  to  the  circuit  court 
it  waa  referred  to  a  commissioner  to  atate  an  account  showijig 
tlie  amounts  to  which  the  various  parties  interested  were  entitled, 
in  certain  proceeds  derived  from  oil  production  on  the  lands  of 
which  Thomas  J.  Headley  died  seized.  It  ia  from  the  decree 
confirming  the  report  of  the  commisaioner,  and  overruling  certain 
exceptions  taken  thereto  by  the  parties  here  complaining,  that 
the  present  appeal  ia  taken.  A  brief  statement  of  the  facts  is 
necessary  to  a  correct  understanding  of  the  questions  to  be 
reviewed. 

Thomas  J.  Headley  was  the  owner  of  two  contiguous  tracts 
of  land  in  Tyler  county,  one  of  24  acres  and  the  other  of  46  acres. 
By  deeds  made  in  1896  and  1897,  in  which  his  wife,  Mary 
Headley,  joined,  he  conveyed  one-half  of  the  oil  in  place  on  the 
24  acres  to  the  South  Penn  Oil  Company  and  a  one-half  interest 
in  the  oil  in  place  in  th«  46  acres  to  K.  L.  Loomia.  After  these 
conveyanc-s  Thomas  J.  Headley  died,  seized  of  the  70  acres  of 
land  and  of  the  other  one-half  interest  in  the  oil  and  gas  therein, 
leaving  a  widow  and  five  children,  one  of  whom,  Mansfield 
Headley,  was  an  adult.  Elisha  Lemasters  qualified  as  guardian 
for  the  infants.  On  the  17th  of  March,  1899,  Mary  Headley, 
the  widow,  the  adult  sou  and  the  guardian  for  the  infants  exe- 
cuted an  oil  and  gas  lease  covering  the  whole  70  acres  of  land, 
providing  for  a  one-eighth  royalty  to  them  of  all  the  oil  pro- 
duced, and  $200  for  each  gas  well.  Shortly  after  the  date  of 
this  lease,  to-wit,  on  the  8th  of  August,  1899,  the  guardian  filed 
a  petition  in  the  circuit  court  against  the  infants  praying  for 
a  sale  of  their  interest  in  the  oil  and  gas,  on  the  ground  that  a 
sale  would  be  beneficial  to  their  interests.  A  sale  of  the  four- 
fifths  of  the  seven-eighths  of  the  oil,  and  of  the  gas,  to  H.  L. 
Hoopengamer  was  made  and  confirmed.  The  decree  provided 
for  the  delivery  to  the  guardian  of  two-thirda  of  the  four-fifths 
of  the  one-eighth  royalty  oil,  and  for  the  payment  of  the  other 
one-third  of  the  four-fifths  to  said  Lemasters,  aa  special  receiver, 
to  be  disposed  of  by  him  as  the  court  might  thereafter  order,  for 
the  benefit  of  the  widow  during  her  life.  This  decree,  while  it 
confirms  the  sale  of  the  working  interest  of  the  infanta  in  the 
oil  in  place,  is  nevertheless,  in  effect,  a  confirmation  of  the  lease 
which  the  guardian  had  previously  made  to  said  Hoopengamer, 
67  w.  v». 


630  Headley  v.  Oil  Co.  [May  1910. 

and  in  which  the  widow  and  the  adult  heir  had  joined.  This 
proceeding  will  be  hereinafter  spoken  of  as  the  court  lease.  The 
rights  of  Hoopengamer  under  this  lease,  by  various  mesne 
assignments,  became  vested  in  appellants.  Oil  was  discovered 
under  this  lease,  and  the  question  arose  as  to  how  *the  royalty 
oil  should  be  divided.  Division  orders  to  the  Eureka  Pipe  Line 
Company  were  signed  by  some  of  the  numerous  persona 
interested,  respectively  in  the  royalty  oil,  and  in  the  working 
interest.  These  orders  show  that  Mansfield  Headley,  the  adult 
heir,  was  to  receive  one-eightieth  of  the  royalty,  and  that  the 
guardian  for  the  four  infants  had  agreed  to  accept  fonr- 
eightiethe.  These  orders  divided  the  royalty  oil  equally  between 
the  Headleys  and  the  South  Penn  Oil  Company  as  to  the  24 
acres,  and  equally  between  them,  and  Loomis  and  his  assignees, 
as  to  the  46  acres.  Deliveries  of  the  oil  were  made  in  accord- 
ance with  these  division  orders  until  the  bringing  of  this  suit. 

In  1903  Mansfield  Headley,  conceiving  the  idea  that  he  was 
entitled  to  one-fortieth  of  the  royalty  aa  his  share,  instead  of 
the  one-eightieth,  brought  this  suit  against  the  lessees,  his 
co-tenants,  the  Eureka  Pipe  Line  Company,  and  others,  praying 
for  a  discovery  of,  and  an  accounting  for  the  proceeds  derived 
from  all  oil  tltat  had  been  produced  from  the  lands,  and  for  his 
alleged  share  of  the  royalty.  An  answer  and  statutory  cross-bill 
was  filed  by  appellants  to  this  bill,  in  which  they  prayed  that  the 
interest  of  all  the  claimants  to  the  oil  might  be  ascertained  and 
that  respondents  might  be  relased  from  the  payment  of  more 
than  the  one-half  of  the  proceeds  from  the  royalty  oil  to  the 
Headleys,  and  the  Colonial  Oil  Company  prayed  that  it  should 
be  adjudged  to  be  the  owner  of  the  full  seven-eighths  of  the 
working  interest.  The  decree  then  entered,  but  which  was 
reversed  by  this  Court,  decreed  Mansfield  Hadley  the  owner  of 
the  one-fifth  of  the  one-eighth  royalty  of  the  oil  which  had  been 
produced,  or  which  might  thereafter  be  produced  from  the  70 
acres  of  land.  The  decree  also  held  that  the  four  infant 
Headley  heirs  were  entitled  to  the  four-fifths  of  the  one-eighth 
royalty,  and  that  said  interests  were  subject  to  the  dower  of 
Mary  Headley,  the  widow,  which  dower  the  court  held  to  be  the 
interest  on  the  proceeds  from  one-third  of  the  royalty  during  her 
natural  life.  During  the  time  between  the  making  of  the  lease' 
and  the  bringing  of  the  suit,  it  had  been  assigned  a  number  of 
67  w.  Va, 
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timea  before  it  came  to  be  the  property  of  the  Colonial  Oil 
Company,  the  present  owner.  The  decree  in  fsTor  of  the 
Headleys  for  the  unpaid  portion  of  the  royalty  was,  therefore, 
against  the  Bcveral  BuccesBive  owners.  They  had  severally  ac- 
connted  to  the  Headleys  for  the  one-half  of  the  royalty  which 
they  claimed  by  the  suit.  The  decree  was  against  them  for  the 
other  one-half  of  the  proceeds  from  royalty  oil,  which  was  one- 
sixteenth  of  the  proceeds  from  all  oil  which  had  been  produced, 
with  interest  thereon.  The  Colonial  Oil  Company  who  was  then 
the  owner  and  operator  of  the  lease  was  directed  to  account  to 
the  Headleys  for  the  royalty  oil,  one-eighth  of  the  whole,  there- 
after produced  as  follows,  viz :  two-thirds  of  the  one-fifth  thereof 
to  the  five  Headley  heirs.  The  other  one-third  of  the  royalty 
was  directed  to  be  delivered  to  F.  H.  Hickman,  special  receiver, 
who  was  directed  to  sell  the  oil  and  invest  the  proceeds,  and  pay 
the  interest  thereon  annually  to  the  widow,  during  her  life, 
and  at  her  death  to  pay  the  principal  of  said  fund  to  the  aforesaid 
children  of  Thomas  J.  Headley.  This  decree  was  reversed  by 
this  Court  which  determined  the  following  questions  on  appeal, 
viz:  {1)  that  the  South  Peon  Oil  Company,  the  owner  of  the 
one-half  interest  in  the  oil  in  place  in  the  46  acres,  was  entitled 
to  one-sixteenth  of  all  the  oil  produced  from  said  46  acres,  and 
that  Loorais  was  entitled  to  one-sixteenth  of  all  the  oil  pro- 
duced from  the  24  acres,  he  being  the  owner  of  one-half  the  oil 
in  place  in  that  land;  (2)  that  the  four  children  of  Thomas 
Headley,  deceased,  who  were  infanta  when  the  lease  was  made, 
were  entitled  to  four-fifths  of  ooe-sixteenth  of  the  proceeds  from 
royalty  oil  which  had  previously  been  produced  from  both  tracts 
of  land,  in  addition  to  the  four-fifths  of  the  one-sixteenth  which 
had  already  been  accounted  for  to  them,  that  one-third  of  this 
amount  should  be  paid  to  the  special  receiver  to  be  lent  by  him 
and  the  interest  to  be  applied  in  payment  of  dower  during  the 
widow's  life.  The  interest  of  these  four  heirs  in  future  royalty 
oil  was  fixed  at  four-fifths  of  one-eighth,  two-thirds  to  be  paid 
to  them  and  the  other  third  to  be  lent  out  during  the  life  of  the 
widow.  These  questions  which  were  determined  on  the  former 
appeal  are  now  conclusive  on  the  right  of  all  parties  to  the  cause. 
For  the  purposes  of  this  case  they  are  Tes  judicata.  It  was  also 
decided  on  that  appeal  that  Mansfield  Headley,  the  adult  heir, 
was  estopped,  both  by  his  father's  deed  and  by  his  signing  the 
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diriBioD  orders  agreeing  that  his  interest  in  the  royalty  oil  vas 
the  ons-eightieth,  to  claim  any  more.  This  Conrt,  however,  held 
that  the  dootrina  of  caveat  emptor  applied  to  the  purchaser  of 
the  four-fifths,  the  interest  of  the  infanta,  because  of  the  court 
proceeding  to  sell  it,  and  that  they  were  not  estopped  by  their 
father's  deed  to  claim  the  fall  four-fifths  of  the  royalty  oil  which 
the  decree  made  in  the  court  lease  provided  that  Hoopengamer 
should  deliver  to  them.  Nor  were  they  estopped  hy  the  signing 
of  the  division  orders  by  their  guardian.  This  Court  did  not, 
however,  determine  what  were  the  widow's  rights  in  relation 
to  the  one-tliird  of  the  four-fifths,  which  was  set  apart  on  account 
of  dower.  About  the  only  question  now  involved  in  this  appeal 
is,  what  portion  of  the  income  from  this  one-third  is.  the  widow 
entitled  to  receive?  Why  is  she  not  dowable  in  all  the  lands 
inherited  hy  the  heira  ?  Usually  the  widow  is  dowahie  in  all  the 
lands  whiich  pass  to  the  heir.  But  it  would  be  palpably  inequit- 
abl&  to  permit  ]klrs.  Headley  in  the  present  case  to  have  dower 
in  more  than  one-half  the  royalty.  She  had  joined  her  husband 
in  the  execution  of  the  two  deeds,  one  to  Loomis  and  the  other 
to  the  South  Penn  Oil  Company,  by  which  the  husband  conveyed 
one-half  the  oil  in  place  to  them,  and  she  thereby  released  her 
right  to  claim  dower  in  the  portion  of  the  oil  thus  conveyed. 
Section  6  of  chapter  73,  Code  1906;  Corr  v.  Porter,  33  Grat. 
278;  NichoJ  v.  Tomlinson,  87  W.  Va.  697.  She  is  estopped  by 
these  deeds  from  claiming  dower  in  the  one-half  of  the  oil.  She 
is  furthermore  estopped  by  her  implied  covenant  of  warranty  in 
the  deed  of  lease  made  to  Hoopengamer  by  the  adult  heir,  tb« 
guardian  and  herself.  Knoita  v.  McGregor,  47  W.  Va.  566,  and 
eases  cited  in  the  opinion  in  Headley  v.  Hoopengamer,  60  W.  Ta. 
on  pages  C32  and  633 ;  KUcoyne  v.  South.  Oil  Co.,  61  W.  Va. 
538.  Her  deed  of  lease  purports  to  lease  the  whole,  while  she 
had  dower  in  the  half  only.  It  is  true  the  decree  of  Ihe  lower 
court  pronounced  on  the  13th  of  August,  1904,  determined  that 
she  was  dowable  in  the  full  one-third  of  the  royalty.  But,  upon 
appeal,  that  decree  was  reversed,  and  this  Court  did  not  pass  upon 
her  right.  It  is  true  the  opinion  states  that  the  four-fifths  of  the 
one-eighth,  decreed  to  the  infants,  was  subject  to  the  widovr's 
dower.  But  whether  or  not  the  widow  herself  is  entitled  to 
receive  it,  was  not  decided.    This  is  the  question  which  was  first 
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decided  by  the  lower  court  by  its  decree  now  appealed  from,  and 
constitutes  the  error  complained  of. 

Notwithstanding  the  decree  made  on  the  applicaHon  to  court 
to  Bell  the  share  of  the  infants  in  the  oil  and  gao  recites  that  the 
widow  is  to  receive  dower  in  the  four-fiftha  of  the  royalty  oil, 
it  can  not  be  regarded  as  an  adjudication  in  her  favor  against 
those  persona  now  claiming  an  interest  in  her  dower.  She  was 
not  a  par^  to  that  proceeding,  nor  were  Loomis  and  the  South 
Fenn  Oil  Company,  the  joint  owners  in  the  oil.  That  was  a 
friendly  proceeding,  under  the  statute,  to  sell  infant's  landa. 
The  question  which  is  now  before  us  could  not  have  been  therein 
litigated.  True  the  lease  in  which  she  had  shortly  before  joined 
was  exhibited  with  the  guardian's  petition,  but  this  was  only  for 
the  purpose  of  showing  that  she  consented  to  the  sale  of  the 
infants'  interest.  It  did  not  make  her  a  party.  The  widow's 
interest  is  not  afEected  by  the  division  orders  signed  by  the 
adult  heir  and  the  guardian.  She  did  not  sign  these,  nor  is 
her  interest  mentioned  in  them. 

It  follows  from  what  we  have  said  that  the  widow  is  entitled 
to  only  one-half  of  the  interest  on  the  one-third  of  the  sum  which 
was  decreed  to  be  lent  out  during  her  life.  The  lessees  who  were 
the  several  successive  owners  of  the  lease,  or  the  working  interest 
in  the  oil,  are  entitled,  severally,  to  the  other  half.  Conse- 
quently it  was  error  to  charge  them  with  interest  on  the  pro- 
ceeds derived  from  the  one-third  of  four-fifths  of  one-sixteenth, 
or  the'  one-sixtieth  of  the  oil,  not  yet  accounted  for.  Because 
this  one-sixtieth  is  the  half  of  the  third  which  should  have  been 
set  apart  for  dower,  and  on  which  half  the  lessees  themselves  are 
entitled  to  receive  interest  during  the  widow's  life.  On  the 
other  two-thirds  of  past  due  royalty  coming  to  the  four  Headley 
heirs,  being  the  one-thirtieth  of  proceeds  from  all  oil  produc- 
tion, of  course,  the  lessees  should  pay  interest.  In  other  words, 
one-third  of  proceeds  from  royalty  oil  which  the  commissioner 
found  to  be  due  on  account  of  E.  A.  Headley,  Alice  Wright, 
Florence  Wright  and  Susanna  Headley's  interest  in  Thomas  J. 
Headle/s  estate,  should  be  paid  to  -the  special  receiver  by  the 
several  successive  owners  of  the  oil  lease,  respectivelyj  without 
interest,  and  the  other  two-thirds  should  be  paid  to  the  above 
named  Headleys,  or  to  the  guardian  of  those  of  them  who  are 
yet  infants,  including  interest  on  said  several  sums  from  the 
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time  they  became  due.  The  four-fifths  of  the  one-eighth,  which 
la  the  one-tenth,  of  all  the  oil  produced  since  the  date  to 
which  the  commiasioner  hrooght  up  the  account,  should  be 
accounted  for  aa  follows,  viz :  two-thirds  thereof  to  above  named 
four  HeadleyB,  and  the  other  one-third  should  be  paid  over  to 
the  special  receiver  to  be  invested  by  him  during  the  life  of 
the  .widow,  and  the  annual  income  therefrom  shonld  be  paid, 
one-half  to  Mary  Headley,  the  widow,  and  the  other  half  to  the 
owner,  or  owners,  of  the  lease.  And,  upon  the  death  of  the 
widow,  the  fund  so  lent,  or  invested,  should  be  turned  over  to 
the  said  four  Headley  heirs,  in  equal  proportion. 

The  court  erred  in  not  sustaining  the  exceptions  taken  to  the 
commis 91  oner's  report  by  the  Colonial  Oil  Company,  and  others, 
on  account  of  improper  charge  of  interest  on  one-third  of  the 
sums  of  money  found  to  be  due  by  them,  severally,  and  the 
decree  complained  of,  pronounced  on  the  9th  of  November, 
1907,  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceeding to  be  had  therein  according  to  the  principles  hereio 
stated,  and  further  according  to  the  rules  and  principles  govern- 
ing courts  of  equity, 

ON   APPLICATION   FOE  REHEABING. 

Counsel  for  Mary  Headley,  in  a  petition  for  rehearing,  calls 
my  attention  to  an  error  of  fact  which  I  wish  to  correct.  It 
is  recited  in  the  opinion  that  Mary  Headley,  the  widow,  was  not 
a  party  to  the  petition  filed  by  the  guardian  for  the  sale  of  hie 
ward's  interest.  I  find,  upon  a  more  careful  examination  of  the 
record  in  the  former  appeal,  that  she  was  made  a  party.  The 
decree  empowering  the  guardian  to  sell,  recites  that  her  consent 
to  a  sale  was  shown  by  her  joining  in  the  lease  exhibited  with 
the  petition.  The  lease  referred  to  is  the  one  made  by  the 
guardian  and  by  Mansfield  Headley,  the  adult  heir,  a  few  months 
before.  This  court  sale,  or  lease,  was  made  to  the  same  parties 
who  had  previously  attempted  to  lease  from  the  guardian,  the 
adult  heir  and  the  widow,  and  on  the  same  terms.  Practically, 
it  was  an  adoption,  by  the  court,  of  the  previous  lease,  so  far 
as  it  concerned  the  interest  of  the  infanta.  As  to  the  adult 
heir,  it  was  already  binding.  While  it  waa  necessary  to  de- 
termine the  widow's  dower  in  the  royalty  oil  in  that  proceediDg, 
as  an  incident  to  the  ascertainment  of  what  portion  should  be 
6T  w.  V*. 
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set  apart  to  the  infants,  it  vas  not,  and  could  not  have  been, 
a  litigated  question  betveen  the  widow  and  thoBe  now  claiming 
against  her,  that  being  merely  a  statutory  proceeding  to  sell 
infants'  land.  The  petition  aeked  for  the  sale  of  nothing  but 
the  infante'  portion,  and  none  other  was  Bold  under  the  decrees  - 
in  that  suit.  So  far  as  the  decree  of  confirmation  undertakes 
to  set  apart  one-third  of  the  infants'  ehare  in  the  royalty  oil, 
for  the  purpose  of  dower,  it  can  only  he  regarded  as  an  adjudica- 
tion between  the  -vidov  and  the  heirs.  It  can  not  possibly  be 
regarded  as  a  matter  adjudicated  between  her  and  these  appel- 
lants, hecause  neither  they,  nor  those  under  whom  they  claim, 
were  before  the  court.  True  the  fund  so  set  apart  by  the  court 
was  on  account  of  dower,  but  the  widow  is  estoppedj  by  the  two 
deeds  made  by  her  and  her  husband  in  his  lifetime  conveying  fhe 
one-half  of  the  oil  and  gas  in  place,  from  claiming  more  than 
one-half  of  it  against  the  persons  now  claiming  under  those 
conveyances.  She  is  also  estopped  from  claiming  it  against  those 
who  purchased  under  the  court  sale,  because  they  did  not  in  that 
proceeding  purchase  her  dower;  they  simply  purchased  the 
infants'  interest,  subject  to  her  dower;  therefore,  the  doctrine 
of  caveat  emptor  which  this  Court  applied  against  them  in 
favor  of  the  infants,  but  whether  properly  or  improperly  applied 
I  do  not  say,  can  not  be  invoked  by  her  in  the  face  of  her 
husband's  deeds  in  which  she  joined.  Her  dower  in  the  other 
half,  although  it  became  vested  in  interest  on  the  death  of  her 
husband,  did  not  become  a  vested  estate  in  the  land,  because 
dower  had  not  been  assigned.  Haskell  v.  Sutton,  53  W.  Va.  206 
(44  S.  E.  533).  Yet,  by  joining  in  the  lease  with  the  adult 
heir,  she  signified  her  consent  that  the  land  might  be  prospected 
for  oil  and  gas;  her  interest  in  any  discovered  thereafter  was 
the  same  as  it  would  have  been  if  the  lease  had  been  made  by  her 
hnaband  in  his  lifetime  after  he  had  conveyed  half  to  Jjoomis 
in  one  tract,  and  half  in  the  other  tract  to  the  South  Penn  Oil 
Company,  no  more  and  no  less. 

The  widow's  rights  were  not  adjudicated  on  the  former 
appeal;  the  court  then  decided  that  the  share  of  the  four  infants 
was  four-fifths  of  the  one-eighth,  which  the  opinion  says  is 
"subject  to  the  widow's  dower .'f  It  did  not  decide  that  she  was 
entitled  to  receive  it  as  against  these  appellants.  True  the 
decree  of  the  lower  court  did  determine  that  the  widow  was 
67  w,  T«. 
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entitled  to  the  interest  on  the  full  one-third  of  the  fonr-fiftha 
belonging  to  the  infanta,  hut  on  appeal  that  decree  waa  reversed. 
Consequently,  when  the  ease  was  remanded,  the  question  of  the 
widow'a  share  was  an  open  one.  It  would  be  manifestly  unjust 
and  ineqnitable  to  allow  the  widow  dower  in  that  portion  of  the 
realty  which  she  and  her  husband  had  conveyed  away  in  hia 
lifetime.  By  joining  her  husband  in  the  deeds  she  released 
any  claim  to  dower  in  one-half  the  oil  and  gas. 

The  misrecital  of  fact  has  occasioned  no  prejudice,  and  a 
rehearing  will  be  denied. 

Reversed  and  Remanded. 


CHARLESTON. 

Lawson  v.  Hebshan. 

Decided  May  10,  1910. 

Appeal  and  Errob — Appellate  Jurisdiction — JuHt^ictional  Amount. 
When  It  appears  without  conQlct  or  doubt  from  tbe  record,  In 
a  purely  pecuniary  action,  that  the  sum  tor  which  plalatlff  was 
entitled  to  Judgment,  il  entlUed  at  all,  did  not  exceed  one  htin- 
dred  dollars,  a  writ  of  error  caonot  lie  to  a  denial  of  Judgment 
to  him,  even  though  he  declared  for  a  sum  sufficient  to  call  for 
appellate  Jurisdiction. 

Error  to  Circuit  Court,  Lewis  County. 
Action  by  George  C.  Lawson  against  Mark  Hersman.    Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Dismissed. 
W.  G.  Bennett,  for  plaintiff  in  error. 
Robert  L.  Bland,  for  defendant  in  error, 

Robinson,  President: 

Lawson  and  wife,  on  September  18,  1902,  conveyed  a  tract 
of  land  to  Hersman.  The  deed  contains  this  clause:  "It  is 
expressly  understood  that  the  parties  of  the  first  part  hereby 
reserve  and  except  from  this  conveyance  a  one-fourth  interest 
in  all  the  oil  and  gas  in  and  under  said  tract  of  land;  and  this 
deed  is  made  subject  to  a  lease  for  oil  and  gas  made  by  the  first 
6T  w.  T«. 
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parties  to  Reed  T.  Goe  and  now  in  force  upon  the  oil  and  gae  in 
and  under  said  tract  of  land,  which  lease  the  first  parties  hereby 
assign  and  turn  over  to  the  said  Hersman,  subject  to  their  rights 
andinteresta  so  above  secured." 

The  oil  and  gaa  lease  mentioned  -was  one  providiDg  for  a 
royalty  of  one-eighth  of  the  oil  produced  thereunder  and  $300 
for  each  gas  well  drilled  on  the  premises.  The  lessee  therein 
covenanted  and  agreed  "to  complete  a  well  on  said  premises 
within  six  months  from  the  date  hereof,  or  pay  at  the  rate  of 
fifteen  dollars  quarterly,  in  advance,  for  each  additional  three 
months  such  completion  is  delayed  from  the  time  mentioned  for 
the  completion  of  such  well  until  a  well  is  completed,"  In  this 
connection,  it  was  also  therein  agreed  "that  the  completion  of 
such  well  shall  be  and  operate  as  a  full  liquidation  of  all  rental 
under  this  provision  during  the  remainder  of  the  term  of  this 
lease."    The  date  of  the  lease  is  May  1,  1902. 

It  will  be  observed  that  Hersman  became  the  owner  of  the 
land,  by  the  deed  from  Lawson  and  wife,  before  the  ei:piration 
of  the  six  months  within  which  a  well  was  to  be  drilled.  A  well 
was  not  completed  within  that  time.  The  lessee  made  to  Hers- 
man the  payments  contracted  to  be  made  for  delay  in  develop- 
ment. In  this  behalf  Hersman  received  the  snm  of  $285.  Thus 
it  would  seem  that  the  lessee  paid  to  him  the  quarterly  payments 
covering  the  period  from  November  1,  1902,  until  August  1, 
1907.  Lawson  claims  that  he  is  entitled  to  one-fourth  of  this 
money  on  the  theory  that  it  issued  from  an  oil  and  gas  estate 
in  which  he  owned  a  one-fourth  interest.  By  an  action  for 
money  had  and  received,  he  sought  to  recover  from  Hersman. 
The  ease  was  submitted  to-  the  court  in  lieu  of  a  jury.  The 
deed,  the  lease,  and  an  admission  by  Hersman  that  he  received 
$285  for  delay  under  the  lease,  constituted  all  the  evidence. 
Recovery  was  denied  to  Lawson  and  he  has  prosecuted  this  writ 
of  error. 

The  question  presented  by  the  case  and  argued  in  the  briefs 
is  a  novel  and  interesting  one.  It  is  this :  Is  Lawson  entitled 
to  a  one-fourth  part  of  the  money  that  accrued  from  delay  in 
operation  under  the  lease,  by  reason  of  his  retained  ownership 
of  a  one-fourth  interest  in  the  oil  and  gas,  and  his  assignment 
of  the  lease  subject  thereto  ?    It  is  insisted  on  behalf  of  Lawson 
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that  money  accruing  from  delay  by  the  leBsee  in  developing  the 
oil  and  gas  belongs  to  the  joint  owners  of  that  oil  and  gas  in 
the  proportions  of  their  interests  in  the  same.  It  is  claimed 
for  Lawson  that  he  expressly  reeerred  all  rights  nnder  the  lease 
so  far  as  they  related  to  his  ownership  of  the  one-fourth  interest 
which  he  retained,  and  that  he  did  not  assign  his  share  of  the 
money  to  accrue  under  the  lease. 

Whatever  may  be  the  true  interpretation  of  the  contract  of  the 
parties  and  the  proper  application  of  the  law  thereto,  we  are 
precluded  from  a  discussion  and  determination  of  the  case.  The 
amount  in  controversy  is  insufficient  to  call  for  appellate  juris- 
diction. In  any  event,  Lawson  was  entitled  to  Ho  more  than  the 
one-fourth  of  each  periodical  payment  and  the  interest  thereon 
from  its  date  until  the  time  of  the  trial.  We  understand  hie 
counsel  to  claim  no  greater  right  for  him.  But  the  a^^egate 
sum  of  the  one-fourth  parts  of  the  payments  which  Hersman 
received,  including  the  proper  interest  on  each  one-fourth  part, 
was  not  in  excess  of  $100.  Though  Lawson  sues  for  a  larger 
sum,  it  admittedly  appears  from  the  record  that  the  full  amount 
that  Hersman  received  under  the  lease  was  $385.  At  any  rate, 
within  the  duration  of  the  lease  from  its  date  to  the  institution 
.  of  the  suit,  an  amount  could  not  have  arisen  hy  payments  under 
its  terms  the  one-fourth  of  which  with  proper  interest,  at  the 
time  of  the  trial,  would  exceed  $100,  The- amount  in  contro- 
versy at  the  time  of  the  trial — at  the  time  plaintiff  was  denied 
judgment — must  govern  in  considering  our  jifrisdiction.  Did 
the  court  below  adjudicate  as  to  an  amount  exceeding  $100? 
That  court  must  have  had  before  it  a  controversy  involving 
such  amount,  otherwise  no  writ  of  error  lies.  The  only  amount 
that  was  in  fact  claimed  by  Lawson,  or  for  whidi  he  was  entitled 
to  judgment  if  entitled  at  all,  was  an  amount  less  than  that  which 
will  give  this  Court  jurisdiction  in  a  case  of  the  character  of  ■ 
the  one  before  us.  This  fact  is  clearly  and  undoubtedly  vouched 
by  the  record.  "Where  the  evidence  shows  that  there  can,  in 
no  possible  view  of  the  case,  or  from  any  possible  standpoint 
of  the  controversy,  be  a  sum  exceeding  one  hundred  dollars 
involved,  we  should  deny  appellate  jurisdiction,  although  to 
look  to  the  summons  alone  we  would  have  jurisdiction."  Oppen- 
keimer  v.  Triple-State  Natural  Gas  &  Oil  Co.,  62  W.  Va.  112. 
And. that  which  waa  said  in  Dickinson  v.  Mankin,  61  W.  Va. 


,   .Vjtutvii^' 


May  1910.]  Toites  v.  Coal  &  Coke  Co.  639 

429,  applies  to  the  plaintiff  in  this  case :  "He  haa  proven  him- 
aelf  out  of  the  appellate  court  by  his  own  showing.  In  such 
case  the  declaration  ia  not  the  only  teat.  In  actions  of  thia 
character  the  demand  of  the  declaration  ia  generally  unreal  and 
fictitious,  made  large  enough  to  cover  any  possible  recovery. 
When  the  plaintiffs  proves  that  the  declaration  ia  not  the  test 
we  muat  look  to  the  evidence." 

We  have  no  appellate  juriBdietion  of  the  case.  The  writ  of 
error  was  improvidently  awarded.  Therefore,  it  will  be  dis- 
missed. 

Dismissed. 


CHARLESTON. 

ToTTEW  V.  Pocahontas  Coal  &  Coke  Co.  et  als. 
Decided  May  17,  1910. 

Deeds— Cttnstruct ion — Nature  of  Estate., 

A  deed  vliereb7  the  grantor,  for  a  small  money  consideration 
and  "a  good  and  peaceable  Itfo  maintenance,"  bargains  and  con- 
veys to  bta  wUe  and  Infant  clilldren  all  bis  real  and  personal 
estate,  but  which  contains  no  worde  of  limitation,  and  which  at 
common  taw  would  not  have  passed  to  the  grantees  a  greater 
estate  than  one  for  the  Hie  of  the  grantor,  will  not  now,  by 
virtue  of  section  8,  chapter  71,  Code  1906,  pass  a  fee  simple 
estate  If  the  contrary  Intention  appears. 
Sake — Reservalifms — Potoer  to  Convey. 

Where  in  such  deed  the  grantor  after  the  premises,  and  In 
express  terms  retains  the  legal  title  to  the  land  granted,  and  In 
blms«lf  and  wife,  one  of  the  said  grantees,  upon  certain  con- 
Ungencles  and  conditions  stipulated  therein,  the  power  to  sell 
and  convey  said  land,  a  eubsequent  deed  by  him  and  his  wife  to 
a  third  party,  made  in  execution  of  the  right  and  power  so  re- 
served, reciting  the  occurrence  of  said  contingencies  and  condi- 
tions, win  pass  good  title  to  the  landno  such  third  person,  and 
operate  as  a  defeasance  of  all  right  and  title  which  vested  im- 
mediately in  the  grantees  In  said  former  deed,  or  that  on  the 
death  of  the  grantor  but  for  the  execution  of  such  power  might 
have  vested  in  them  by  virtue  of  the  grant  or  by  virtue  of  the 
subsequent  provision  tliereof  that,  "the  division  of  this  deed, 
shall  at  the  death  of  said  T.  K.  Totten  be  made  equal  between 
87  W.  Ta, 
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hie  wl[e,  and  all  of  the  children  now  surviving  and  those  that 
may  aurvive." 
3.     Saise— Construction. 

In  the  constructfon  of  such  deeds  the  rules  against  repugnancy 
of  terms  and  restraints  upon  alienations,  applicable  to  deeds 
granting  estates  In  fee  simple  have  little,  if  any,  a«pUcatlon. 

Appeal  from  Circuit  Court,  McDowell  County. 

Suit  by  Major  Henry  Totten  against  the  Pocahontas  Coal  & 
Coke  Company  and  others.  Decree  for  plaintiff,  and  defendant 
Coke  Company  appeals. 

Reversed,  and  BUI  Dismissed, 

A.  W.  Reynolds,  J.  S.  Clarh,  and  Anderson,  Strotker  & 
Hughes,  for  appellant. 

CJutpman  <£  Gillespie  and  A.  S.  Higginbotham,  for  appellees 
Totten  and  others,  Bernard  McClavgkerty,  for  appellee  Lam- 
bert. 

Miller,  Judge: 

This  is  a  suit  for  partition  of  four  several  tracts  of  land  in 
FocahontaE  county.  Plaintiff  alleges  that  he  is  the  owner  of 
an  undivided  one-sixth  thereof;  Victoria  Totten  of  another 
sixth ;  the  defendants  Effler  and  Belcher,  jointly  of  a  one-twelfth, 
and  George  W.  Lambert  of  another  twelfth,  together  constitut- 
ing tlie  one-sixth  conveyed  to  W.  L.  Totten;  and  the  Pocahontas 
Coal  &  Coke  Co.,  of  three-sixths  undivided  interest  therein, 
constituting,  as  the  bill  alleges,  the  one-sixth. originally  conveyed 
to  JIatilda  J,  Totten,  and  the  two-sixths  conveyed  to  Walter 
C.  Totten  and  Boyd  M.  Totten,  deceased,  infant  children  of 
T.  K.  and  Matilda  J.  Totten,  who  died  subsequent  to  the  con- 
veyance thereof  to  them  and  inherited  from  them  by  their 
father,  said  T.  K.  Totten. 

The  Pocahontas  Coal  &  Coke  Co.,  denies  that  plaintiff  and 
its  co-defendants,  alleged  to  have  such  interests  in  said  land, 
have  in  fact  any  interest  therein.  On  the  contrary  it  alleges 
that  by  deed  from  the  said  T.  K.  Totten  and  Matilda  J.  Totten, 
February  24,  1902,  made  in  execution  of  the  power  of  sale 
and  rights  reserved  to  them  in  a  deed  of  September  5,  1889, 
and  now  calling  for  our  construction,  it  acquired  and  now  owns 
6T  w.  Va. 
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the  entire  and  excIuBive  right  and  title  to  said  land,  and  that 
plaintifE  and  others  who  would  have  the  same  partitioned  in 
this  Buit  have  absolutely  no  interest  therein  entitling  them  to 
partition. 

The  decree  appealed  from  granted  partition  as  prayed  for. 

By  deed  of  September  5,  1889,  upon  which  the  conflicting 
claims  of  the  parties  depend,  the  said  T.  E.  Totten,  in  considera- 
tion of  one  hundred  dollars,  receipt  of  which  is  therein  acknowl- 
edged, and  "the  further  consideration  of  a  good  and  peaceable 
life  maintenance,  *  •  *  *  bargained  and  conveyed"  unto  the  said 
"Matilda  J.  Totten,  his  wife,  and  Wm.  L.  Totten,  Major  H. 
Totten,  Boyd  M.  Totten,  Walter  C.  Totten  and  Victoria  Totten" 
all  of  his  estate  real  and  personal,  particularly  described,  includ- 
ing the  land  which  the  bill  seeks  to  have  partitioned.  The  deed 
recites  that  certain  option  contracts  were  outstanding  for  certain 
of  the  tracts  conveyed,  and  provides  that  if  the  lands  covered 
thereby  should  thereafter  be  sold  and  conveyed  pursuant  to 
said  contracts,  then  the  purchase  money  therefor  should  be 
thereby  conveyed.  The  deed  also  contains  a  covenant  on  the 
part  of  the  grantees  binding  them  "to  pay  all  debts  made  by  the 
said  T.  K.  Totten  for  the  purchase  of,good3  north  or  elsewhere, 
also  a  fee  to  D.  E.  Johnston."  But  the  important  provisions 
thereof  calling  for  construction,  and  the  one  upon  which  the 
rights  of  the  parties  to  the  controversy  mainly  depend,  are  as 
follows:  "And  the  said  T.  K.  Totten  claim  and  retain  the 
power  in  this  deed,  if  the  family  ever  wants  to  move  from  the 
premises  or  if  the  said  T.  K,  Totten  &  .wife  think  they  can 
better  their  situation  then  they  shall  be  vested  with  the  right 
and  power  to  sell  and  convey  anything  embraced  in  this  deed, 
that  is  to  say,  as  long  as  the  said  T.  K.  Totten  is  living,  and 
the  said  T.  K.  Totten  does  vest  in  himself  the  legal  title  to 
sell  or  dispose  of  anything  or  any  part  of  any  land  or  lot  men- 
tioned in  this  deed  by  the  consent  of  his  wife,  if  the  family 
ever  become  needy  of  anything,  and  it  is  his  opinion  that  it  is 
advisable  to  do  so. 
■  The  division  of  this  deed,  shall  at  the  death  of  the  said  T.  K, 
Totten  be  made  equal  between  hia  wife,  and  all  of  the  children 
now  surviving  and  those  that  may  survive." 

The  Pocahontas   Coal  &  Coke  Company,   appellant,  by  its 
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couiiBel,  contends  that  taken  by  its  four  comers  and  applying  the 
legal  rules  of  construction,  and  having  due  regard  to  the  rules 
of  property,  this  deed  invested  in  the  grantees,  not  an  absolute 
fee  simple  title,  but  an  equitable  estate  or  title  for  the  life  of 
the  grantor,  subject  to  a  reserved  power  of  alienation,  and  in 
case  of  failure  to  exercise  this  reserved  power,  the  complete 
legal  title  to  vest  in  the  grantees  and  their  survivors,  and  the 
survivors  of  them,  upon  the  death  of  the  grantor.  The  claim 
of  appellees  on  the  other  hand  is  that  the  proyisions  of  the 
deed  reserving  in  the  grantor  legal  title  to  sell  and  dispose  of 
the  land  granted  by  the  premises  upon  the  several  conditions 
named,  and  for  the  final  disposition  of  the  land  at  the  death 
of  the  grantor,  are  repugnant  to  and  inconsistent  with  the 
estate  granted,  or  intended  to  be  granted,  and  therefore  void, 
and  that  an  estate  in  fee  simple  absolute  was  thereby  invested 
in  the  grantees  in  praesenii.  We  have  thus  presented  squarely 
the  controlling  issues  in  the  ease. 

It  is  conceded  on  both  sides  that  the  polar  star  that  should 
guide  us  in  the  conBtniction  of  deeds  as  of  all  other  contracts 
is,  what  vras  the  intention  of  the  party  or  parties  making  the 
instrument,  and  when  this  is  determined,  to  give  effect  thereto, 
unless  to  do  so  would  violate  some  rule  of  property.  This  rule 
has  been  often  declaied  by  this  Court.  OibAey  v.  Fitsaimmoiu, 
45  W.  Va.  334 ;  Uhl  v.  Hailroad  Co.,  51  W.  Va.  106  and  cases 
cited.  In  the  latter  case  Judge  Bsa^non  says:  "As  to  wills 
the  rule  has  ever  been  that  regardless  of  form  or  orderly  parts, 
we  must  look  at  the  real  intention;  but  Hob  has  not  been  the 
case  in  the  construction  of  deeds.  Deeds  have  orderly  parts, 
technical  words  of  precise  legal  signification,  and  in  times  gone 
by  those  parts  and  words,  and  the  strict  rule  of  coostruction 
of  them,  have  been  rigorously  observed  often  defeating  the 
manifest  intention.  Modem  construction,- however,  has  leaned 
towards  the  intention,  overriding  mere  form  and  technical  words, 
and  nowadays  it  may  be  said  that  the  intention  must  rule  the 
construction  in  deeds  as  well  as  in  'wills.  Humphrey  v.  Foster, 
13  Grat.  653 ;  Mamy,  v.  Mauzy,  79  Va.  537 ;  Lindsey  v.  Eckeh, 
( Va.,  1901 )  99  Va.  668,  show  this  to  be  the  rule  in  Virginia ;  and 
Hurst  V.  Hwst,  7  W.  Va.  389 ;  and  Goldsmith  v.  QoldsmUh,  46 
Id,  4S6 ;  McDougal  v.  Mvxgraee,  46  Id.  509 ;  and  Bank  of  Berk»- 
6T  w,  T*. 
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ley  Springa  v.  Oreen,  45  Id.  1 1 1, 174,  show  this  to  be  tlie  rule  in 
West  Virginia." 

On  behalf  of  appellees  it  is  said  that  one  of  the  rulea  of  prop- 
rrtj  well  established  is  that  "stipulations,  reservations,  excep- 
tions, or  conditions,  in  a  deed,  which  are  inconsistent  with,  or 
tend  to  depreciate  or  destroy,  the  estate  or  interest  granted,  are 
Toid",  and  that  repugnant  words,  clauses  or  conditions  must  be 
made  to  yield  to  the  main  purposes  of  the  grant.  Riddle  v. 
Town  of  Charles  Town,  43  W.  Va.  796;  Qoldemiih  v.  Ooldamtth, 
46  W,  Va.  436;  Vkl  v.  Railroad  Company,  supra;  Chapman  v. 
Coal  <C-  Cohe  Co.,  54  W.  Va.  193.  That  another  rule,  of  ancient 
origin,  is  that  against  restraints  on  the  power  of  alienation.  This 
rule  is  perhaps  nowhere  better  stated  than  by  the  Supreme  Court 
of  the  United  States  in  Potter  v.  Couch,  241  D.  S.  296,  as 
follows:  "The  right  of  alienation  is  an  inherent  and  inseparable 
quality  of  an  estate  in  fee  simple.  In  a  devise  of  land  in  fee 
simple,  therefore,  a  condition  against  all  alienation  is  void, 
because  repugnant  to  the  estate  deyiaed."  Other  cases  relied 
and  stating  and  applying  these  rules  are  McClvre  t.  Cook, 
39  W.  Va.  579;  Steib  v.'  Whitehead,  111  111.  247,  261; 
Pynchon  v.  Steams,  (Mass.)  45  Am,  Dec.  210;  De  Peyster  v. 
Michad,  (N.  Y.)  57  Am.  Dec.  470 ;  Mandlebaam-  v.  McDoneU,  29 
Mich.  78  (18  Am.  Rep.  61) ;  Anderson  7.  Gary,  36  Ohio  St.  506 
{38  Am.  Hep.  602);  Maker  v.  Lazell,  23  Am,  St.  Hep.  795; 
LatimffT  T.  WadMl,  (N,  C.)  26  S.  E,  122;  Bovldin  v.  Miiler. 
(Tex.)  28  S.  W.  940;  WhUe  v.  Dedmon  (Tex.)  57  S.  W.  870; 
Jones  V.  Port  Huron,  (111.)  49  N.  E.  700;  Murray  v.  Groen, 
(Cal.)  28  Pac.  118;  Case  v.  Dwire,  (Iowa)  15  N.  W.  Hep.  265; 
Miller  v.  Denny,  34  S.  W.  Rep.  1079;  Priichard  v.  Bailey, 
(N.  C.)  18  S.  E.  Eep.  668;  Teaney  v.  Mains,  (Iowa)  84  N.  W. 
Eep.  963;  Maynard  v.  Polhemus,  (Cal.)  15  Pac.  451;  Ray  V. 
Spears,  (Ky.)  64  S.  W;  413;  Hardy  v.  Oalioway,  {S.  C.)  15 
S.  E.  890;  McDaniel  V.  PucJcett,  68  S.  W.  1007;  Blair  v.  Mvse, 
83  Va.  338 ;  DuroJid  v.  Biggins,  (Kana.)  72  Pac.  667 ;  HamiUon 
T.  Jones,  (Tex.)  75  S.  W.  564;  Pritchett  v.  Jackson,  63  Atl. 
965;  McDonald  v.  Jarvis,  60  S.  E.  990;  Brady  V.  Fuller,  96 
Pac.  854. 

It  would  not  be  profitable,  or  within  the  limits  of  judicial 

opinion,  to  attempt  to  quote  from  or  to  analyze  these  cases,  in 
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order  to  show  their  applicability  or  inapplicability  to  tJie  case 
we  have  here.  This  general  obsen'ation,  however,  may  be  made 
with  reference  to  all  or  substantially  all  of  theni,  namely,  that 
these  rules  which  they  declare  and  in  some  cases  apply  are 
applicable  to  deeds  granting  estates  in  fee  simple  absolute. 

The  proposition  for  which  these  cases  are  cited  is  not  contro- 
verted by  the  appellant,  but  the  application  of  them  to  the  caae 
in  hand  is  controverted.  We  must  return  then  to  the  pivotal 
question  in  the  case,  namely,  what  estate  was  and  was  intended 
to  be  granted  by  the  deed  of  September  5,  1889?  If  a  fee 
simple  estate  the  plaintiff  should  prevail,  and  the  decree  below 
should  be  affirmed. 

As  we  have  seen  the  rules  of  construction  not  only  permit, 
but  require  us  to  look  to  the  whole  instrument.  See  on  this 
subject  in  addition  to  cases  cited,  3  Devlin  on  Deeds,  section 
836;  1  Sheppard's  Touch.  50,  et  seq.  Id  the  premises  of  the 
deed  of  September  5,  1839,  the  grantor  "bargained' and  con- 
veyed *  •  *  all  of  his  estate  both  personal  and  real", 
without  any  words  of  limitation,  sufficient  we  may  say,  under 
section  8,  chapter  71,  Code  1906,  if  unaffected  by  its  subsequent 
provisions,  to  pass  the  fee  simple  or  the  whole  estate  which  the 
grantor  had  the  power  to  dispose  of.  That  section  says  such  a 
deed  shall  have  that  effect  "unless  a  contrary  intention  shall 
appear  by  the  will,  conveyance  or  grant."  At  common  law, 
prior  to  the  original  enactment  of  this  section,  such  a  deed  would 
have  been  construed  to  pass  no  greater  estate  than  one  for  the 
life  of  the  grantor  or  testator.  MarkelU  v.  Markells,  32  Grat. 
544,  567,  and  cases  cited;  2  Minor  (4th  Ed.)  915,  916.  We 
have  here  then  a  deed,  which  but  for  the  statute,  would  not  pass 
a  fee  simple  estate.  This  statute  by  its  very  terms  is  not  to  have 
the  effect  of  passing  such  an  estate  if  the  contrary  intention 
appears.  Now  when  we  look  to  the  provisions  of  the  deed  of 
September  5,  1889,  following  the  words  of  bargain  and  con- 
veyance, we  see  that  the  grantor  plainly  did  not  intend  to  grant 
a  fee  simple  estate,  for  in  terms  too  plain  to  call  for  interpreta- 
tion he  specifically "  reserves  or  excepts  the  legal  title,  and  the 
power  of  sale,  and  upon  the  conditions  named  therein,  not  a 
naked  power,  but  one  coupled  with  an  interest,  for  there  is  the 
provision  for  his  support  and  maintenance  during  life.  The 
67  w.  Ta. 
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power  of  sale  reserved  was  not  without  restrictions  or  limitations, 
for  the  grant  was  to  Matilda  J.  Totten,  wife,  and  the  five 
children  named,  and  the  consent  and  joinder  therein  of  Matilda 
J.  Totten,  one  of  the  grantees,  was  by  the  provisions  of  the  deed, 
necewarily  re<^ired  in  any  valid  deed  by  the  grantor.  The  plain 
purpose  of  this  deed  was  to  provide  for  the  support  and  main- 
tenance  of  the  grantor  and  his  family,  by  investing  in  his 
grantees  during  his  life  some  equitable  right  or  title,  subject  to 
his  reserved  power  of  sale  and  disposition  of  the  property,  with 
the  consent  of  his  wife.  While  the  general  rule  applicable  to 
grants  of  estates  in  fee  simple  is  that  conditions  repugnant  to  a 
grant  are  void,  nevertheless,  according  to  the  modem  author- 
ities, it  may  be  necessary  to  look  to  the  conditions  in  a  deed  to 
find  out  plainly  what  estate  is  or  is  intended  to  be  granted. 
McDougal  v.  Mvsgrave,  46  W.  Va.  609;  Qay  t.  Wallcer,  36  Me. 
54;  Basgett  v.  Budlong,  11  Mich.  238;  McClure  v.  Cook,  39 
W.  Va.  579;  Tnpiett  Y.  Williams,  (N.  C.)  63  S.  E.  79;  Vamer 
V.  Bice,  44  Ark.  236;  Johmon  v.  Reeves,  48  How.  Pr.  (N".  T.). 
505;  Horn  v.  Broyles,  (Tenn.)  68  S.  W.  297;  Bouton  v.  Doty, 
(Conn.)  37  Atl.,  1067;  Sadier  v.  Taylor,  49  W.  Va.  104.  These 
authorities,  and  many  others  that  might  be  cited,  hold,  that  in 
determining  what  estate  or  interest  is  granted,  the  habendum 
of  a  deed,  as  well  as  other  parts  of  the  instrument,  may  be  looked 
to,  as  enlarging,  explaining,  or  qualifying  the  premises.  Thia 
Tule  was  applied  in  Gay  v.  Walker,  in  construing  a  deed  requir- 
ing the  land  granted  to  remain  common  and  unoccupied ;  and  in 
McDougal  v.  Mvsgrave,  in  the  construction  of  a  deed  reserving 
a  life  estate  in  the  land  granted;  and  in  Triplett  v,  Williams, 
holding  the  granting  clause  of  a  deed  to  have  been  modified  by 
the  habendum-,  and  that  the  grantee  took  a  life  estate,  with 
remainder  to  her  children,  such  being  the  intention  of  the 
parties ;  and  in  McClure  v.  Oooh,  where  the  grant  provided  for 
support  and  maintenance  of  the  grantor,  ai^  restraining  aliena- 
tion without  his  consent,  the  court  holding  such  restraint  to 
be  for  the  protection  of  the  Interests  of  the  grantor,  and  good 
as  against  the  creditors  of  the  grantee;  and  in  Bouton  v.  Doty,_ 
where  the  deed  conveyed  a  fee  estate  subject  to  a  life  estate  in 
the  grantor,  reserving  to  him  the  right  to  occupy  and  use  the 
premises  as  fully  and  freely  as  he  miglit  do  if  the  fee  simple 
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titie  lemained  in  himself,  with  full  power  .to  mortgage  the 
premises,  and  raise  money  for  his  own  personal  benefit  at  any 
time  he  might  desire  for  and  iJuring  his  natural  life,  and  in 
which  case  it  was  held,  that  the  grantor  thereby  retained  the 
right  to  mortgage  the  fee,  and  not  merely  his  life  estate,  and 
that  the  reservation  of  the  power  was  valid.  The  court  in  this 
case,  referring  to  S  Washb.  on  Real  Property,  (3nd  Ed.)  page 
314  Bays :  "A  power  of  this  kind  can  be  created  by  deed  as  well 
as  by  will,  and  in  a  deed  it  can  be  reserved  to  the  grantor  as 
well  as  granted  to  another.". 

The  intention  of  the  grantor  in  the  deed  involved  here  being 
plain,  and  not  being  competent  for  reasons  given  to  pass  a  fee 
simple  estate  to  the  grantees,  the  rules  against  repugnancy  and 
restraints  upon  alienation,  applicable  to  grants  of  estates  in  fee 
simple,  can  have  hut  little,  if  any,  application.  Totten  had  the 
absolute  property  in  the  land  at  the  time  of  the  conveyance.  He 
placed  no  restraint  upon  his  grantees  in  the  alienation  of  such 
estate  as  was  granted. 

Two  cases,  which  we  regard  pointedly  applicable  to  the  case 
here,  are  Blanckard  v.  Morey,  56  Vt.  170,  and  Hardy  v.  Clarh- 
son,  87  Mo,  171.  In  the  first  case  the  conditions  of  the  deed 
were :  "That  the  said  Wm.  C.  and  John  Morey,  Jr.,  are  not  to 
have  any  right  or  title  whatever  to  the  above  described  premises 
as  long  as  we  or  either  of  us  live ;  and  the  above  deed  is  not  to 
be  binding  upon  us  or  either  of  us  if  any  case  we  should  want 
or  need  to  sell  a  part  or  all  of  said  real  estate  in  order  to  main- 
tain us,  and  the  above  deed  is  to  be  null  and  void  in  such  case 
and  we  are  to  have  the  entire  control  of  the  above  premises 
during  our  natural  lives."  The  deed  was  in  form 'a  grant  of  an 
estate  in  fee  simple.  While  commenting  upon  these  apparently 
repugnant  provisions  of  the  deed  the  court  says :  "But  a  deed 
should  be  interpreted  most  favorably  for  its  own  validity  and 
for  the  effectuation 'of  the  design  of  the  grantors,  where  that 
is  plainly  expressed  or  can  be  collected,  or  ascertained  from  the 
deed,  unless  it  is  in  confiict  with  some  rule  of  law,"  "The  intent 
is  to  be  derived  upon  view  and  comparison  of  the  whole  instru- 
ment. We  think  the  grantors'  int«nt  in  this  deed,  though 
clumsily  expressed,  yet  fairly  collectible  and  ascertainable  from 
it  as  a  whole,  was  to  convey  the  premises  in  fee,  conditioned 
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iipoD  a  right  of  possession  and  use  in  the  grantors  and  the 
survivor  of  them  during  life,  and  of  being  supported,  bo  fat  as 
needed  in  addition  and  suitable  to  their  condition  in  life,  h; 
the  grantees ;  with  the  further  right  to  the  grantors  to  sell  and 
convey  for  their  necessities  in  case  of  failure  to  receiTe  support 
from  the  grantees.  Sherman  v.  Dodge,  28  Yt.  26.  The  right 
to  support  and  to  sell  for  their  necessities  was  a  provieion  in  the 
nature  of  a  condition  of  absolute  defeasance.  If  the  grantees 
wished  the  conveyance  to  become  absolute,  they  were  bound  to 
see  that  no  occasion  should  arise  for  the  grantors  to  sell  for 
their  necessities.  But  a  court  of  equity  will  seek  to  avoid  a 
forfeiture."  In  this  case  the  grantor  in  place  of  making  an 
absolute  sale  under  the  power  executed  a  mortgage,  which  gave 
right  of  redemption  to  the  grantees,  but  the  court  said  at  page 
174:  "If  John,  Sr.,  had  sold  absolutely  instead  of  mortgaging, 
under  a  necessity  for  support,  the  grantees  in  this  deed  of  1857 
would  have  had  no  remedy."  Sardt/  v.  Clarhson  is  a  still 
stronger  case.  In  that  case  Hardy  conveyed  the  land  to  Feazel, 
as  tnistoe  of  Mary  Hardy,  his  wife,  and  to  children  named,  the 
last  two  of  which  were  survivors  and  plaintiffs  in  the  suit.  The 
consideration  recited  in  the  deed  to  the  trustee  was,  money 
belonging  to  Mrs.  Hardy  and  her  said  children,  amounting  to 
$4,991,  which  the  deed  recited  Hardy  had  borrowed  from  the 
trustee,  and  to  secure  the  payment  of  which  he  had  executed  the 
conveyance  of  the  land  involved,  and  certain  personal  property 
therein  mentioned,  which  said  property  said  trustee  was  "to 
have  and  to  hold  for  the  separate  use  of  said  Mary  and  her  said 
children  forever,  free  from  all  claims  and  demands  of  all  and 
every  nature  whatever,  subject  to  the  covenants  liereinafter  con- 
tained, which,  on  the  part  of  the  grantor,  was  to  warrant  the 
title  to  the  trustee  and  to  hold  him  harmless  from  all  damages 
arising  from  the  execution  of  the  trust,  and  which  said  covenants 
therein,  on  the  part  of  said  trustee,  Wm.  Feazel,  were:  (1) 
That  he  will  permit  the  land  conveyed,  'and  personal  ■  property 
so  bargained  and  sold',  to  remain  in  the  possession,  and  under 
the  control  of  the  grantor  so  long  as  he  shall  live.  (2)  And  then 
in  possession  of  his  wife  Mary  Hardy,  if  she  survive  her  husband, 
BO  long  as  she  should  live.  (3)  After  her  death  to  divide  and 
deed  the  real  estate,  in  equal  proportions,  to  Margaret  Jane, 
"Virginia  W.,  Joseph,  Robert  A;,  and  Daniel  Hardy,  and  the 
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pereonal  property  and  its  increase  to  be  divided  in  equal  propor- 
tions among  the  above  named  beneficiaries.  (4)  That  upon  the 
written  direction  or  command  of  the  aforesaid  Mary  Hardy,  at 
any  time,  the  said  party  of  the  second  part  shall  make  and 
execute  deeds,  bills  of  sale,  and  other  assurances,  to  her,  the 
said  Mary,  or  to  any  other  person  she  may  direct,  for  a  part  or 
all  of  said  property,  and  the  said  party  of  the  second  part 
covenants  faithfully  to  perform  said  trust."  Hardy  and  wife 
entered  into  an  agreement  vpith  Clarkson,  as  trustee  for  his  wife, 
■whereby  they  agreed  to  convey  a  part  of  said  lands  for  the  con- 
sideration named,  to  be  paid  to  the  said  Mary  Hardy,  reciting 
there  that  '*that  this  agreement  is  made  by  said  Joseph  Hardy 
and  wife,  in  virtue  of  any  and  all  interest  they  have,  or  may  have, 
in  said  lands,  and  also  in  virtue  of  the  powers  invested  in  said 
Mary  Hardy  by  the  deed  aforementioned  from  Joseph  ^ardy  to 
Wm.  N^.'Feazel;  and  the  said  Mary  Hardy,  in  execution  of  said 
powers,  hereby  directs,  requests  and  commands  said  William  N". 
Feazel,  and  all  persons  claiming  or  holding  any  right,  title,  or 
interest,  to  said  lands  under  or  through  said  Feazel,  to  convey 
and  release  the  same  to  said  Charles  Clarkson,  trustee  of  his 
wife,  Charlotte,  as  aforesaid,  and  the  said  Mary  Hardy  hereby 
appoints  all  title,  uses,  or  interests  under  her  control,  by  virtue 
of  said  powers  or  otherwise,  to  said  Charles  Clarkson  in  trust 
as  aforesaid."  The  suit  was  ejectment,  and  one  of  the  questions 
was  whether  said  contract  was  a  valid  execution  of  the  power  of 
sale,  and  whether  the  decree  of  the  St.  Louis  Land  Court  divest- 
ing the  legal  title  out  of  Feazel,  trustee,  and  investing  it  in 
Clarkson,  as  M'as  adjudged  by  the  lower  court,  vested  the  legal 
title  in  Clarkson.  The  MisBouri  court,  afBrming  the  lower  court, 
said:  "The  execution  and  exercise  of  the  power  of  sale  by  the 
wife,  at  any  time,  would  defeat  alike  the  right  of  use  and  enjoy- 
ment as  conferred  upon  or  reserved  to  the  grantor,  and  prevent 
the  estate  from  vesting,  by  way  of  remainder,  in  the  children. 
It  is  only  in  the  event  of  the  death  of  the  grantor  and  of  his 
wife,  Mary,  without  executing  the  power  of  sale,  that  the 
children  were  to  take  and  to  receive  deeds  from  the  trustee. 
These  were  the  conditions  and  events  upon  which  the  remainder 
is  contigent  to  the  children,  and  upon  the  happening  of  whidi 
it  was  to  spring  up,  to  vest  in  them.  The  legal  title  being  in 
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said  trnetee,  a  deed  from  him,  made  imder  the  written  direction 
of  the  wife,  would  be  a  complete  exercise  and  execution  of  the 
power,  and  would  pase  the  fee  to  the  purchaser,  and  be  to  him  an 
adequate  defence  in  the  action  of  ejectment.  Norcum  v. 
irOench,  17  Mo.  98;  Ruiey  v.  Barnett,  12  Mo.  3." 

The  deed  from  T.  K.  Totten  and  Matilda  J.  Totten  to  the 
Pocahontas  Coal  &  Coke  Company,  of  February  24,  1903, 
which  recites  the  occurrence  of  the  contingencies  and  conditions 
upon  which  the  grantors  by  the  terms  of  the  deed  of  September 
5,  1889,  reserved  the  right  and  title  to  convey  said  land,  wae 
we  think  a  valid  execution  by  them  of  the  powers  thereby  law- 
fully conferred,  and  invested  in  the  appellant  company  title  to 
the  land,  and  operated  as  a  defeasance  of  any  and  all  right  and 
title  immediately  vested,  or  that  might  have  become  invested 
in  the  grantees,  or  the  survivors  of  them,  upon  the  death  of  the 
grantors,  as  provided  therein. 

The  theory  that  the  power  of  sale  reserved  in  the  deed  of 
September  5,  1889,  might  be  construed  as  a  power  of  revoca- 
tion, and  the  deed  to  appellant  of  February  24,  1902,  as  a 
valid  execution  of  that  power,  has  also  been  presented  and 
elaborately  ai^ed  by  counsel.  And  the  questions  have  also 
been  presented  and  argued,  whether  there  was  ever  a  valid 
deliver)'  to  and  acceptance  by  the  grantees  of  the  deed  of  Septem- 
ber 5,  1889,  and  whether  or  not  there  could  Ijc  an  acceptance 
thereof  by  the  infant  children  and  grantees  bunlened  with  the 
obligations  thereof  to  be  performed  on  their  part? 

Hie  eonclusicffis  already  reached  render  it  wholly  unneces- 
sary to  eonaider  these  questions.  The  authorities  cited  and  relied 
on,  on  the  theory  of  a  power  of  revocation,  are,  Waldron  v.  Coal 
Co..  61  W.  Va.  280;  OcheUree  T.  McClung,  7  W.  Va.  332; 
Fitzgerald  v.  Fauconberge,  (1729)  Fitz-Gibbon's  Kings'  Bench 
Reports,  207;  Riciettg  v.  LovisvUU  t&c.  Ry.  Co..  91  Ky.  221; 
Stamper  v.  Venable,  117  Tenn.  557  (97  S.  W.  812) ;  Funkhouser 
V.  Porter,  (Ky.)  107  S.  W.  203;  Pollard  v.  Union  Natiotud 
Bank,  4  Mo.  App.  408;  Nichols  v.  Emeiy,  109  Cal.  323.  We 
would  reach  the  same  conclusion,  whatever  our  answers  to  these 
questions  might  be,  and  it  is  therefore  unnecessary  to  decide 
them. 

Our  conclusion  is  to  reverse  the  decree  below,  and  enter  such 

decree  here  as  the  circuit  court  should  have  entered,  dismissing 

«T  w.  v«. 
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the  plaintiffB  bill  with  costs  to  appellant  in  both  courts.    Am  it 
will  be  so  ordeied. 

Reversed  and  Dismissed. 

Williams  and  Bhannos,  Judges,  (dissenting) : 

We  shall  not  elaborate  our  dissent.  We  hold  that  the  granting 
clause,  using  words  of  grant  found  in  Code  of  1906,  chapter 
73,  sections  1  and  2,  passed  afull  fee  along  with  jtis  disponendi, 
that  is,  full  right  of  alienation,  and  that  the  clause  reserving  to 
the  grantor  title  and  power  of  alienation  is  repugnant  to  the 
granting  clause  and  void.  By  established  rules  of  law,  constitut- 
ing through  ages  rules  of  property,  a  man  cannot  by  deed  ^rant 
and  yet  hold.  It  is  a  rule  of  law  that  where,  in  a  deed  clauses 
conflict,  that  first  occurring  shall  prevail,  especially  shall  the 
granting  clause  prevail  over  any  inconsistent  clause  down  lower 
in  the  deed.  Principles  touching  the  habenduvi  and  tenendum 
clause  used  in  old  common  law  deeds  apply  to  inconsistent 
clauses.  In  that  late  work,  very  valuable  for  its  elaborate  col- 
lection of  cases  and  its  annotations,  American  &  English  An- 
notated Cases,  Vol.  8,  444,  is  a  full  collection  of  cases  on  this 
intricate,  technical  subject.  Washburn  on  Real  Prop,  says: 
"If  there  is  a  clear  repugnance  between  the  nature  of  the  estate 
granted  and  that  limited  in  the  hahendum,  the  latter  yields  to 
the  former;  but  if  they  can  he  construed  so  as  to  stand  together 
by  limiting  the  estate,  without  £Ontradicting  the  grant,  the  court 
always  gives  that  construction,  in  order  to  give  effect  to  both." 
Jnst  here  we  would  aak  how  in  the  world  these  two  clauses  can 
live  together  in  the  deed  involved  in  this  case?  Referring  to 
8  Ann,  Cases  445,  "If  the  habendum  be  found  to  be  in  conflict  to 
the  granting  clause  the  hahendum  must  give  way  upon  the 
theory  that  the  deed  shall  be  construed  most  strongly  against 
the  grantor,  in  order  to  prevent  a  contradiction  or  retraction  by 
.  a  subsequent  part  of  the  deed,  or  a  limitation  being  placed  upon 
a  right  which  had  been  granted  and  given  in  the  premises." 
"This  is  a  consequence  of  the  rule  already  stated  that  deeds 
shall  be  construed  most  strongly  against  the  grantor;  therefore, 
that  he  shall  not  be  allowed  to  contradict  or  retract  by  any  sub- 
sequent part  of  the  deed  the  gift  made  in  the  premises,"  2 
Lomax'a  Digest  216.  Justice  Field  says  in  CotoeU  v.  Springs, 
87  w.  T». 
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100  17.  S.  p.  57:  "Repugnant  conditions  are  those  which  tend 
to  the  utter  subverBion  of  the  estate,  Bueh  as  prohibit  entirely. 
the  alienation  or  use  of  property."  Now,  does  not  this  second 
clause  prohibit  alienation?  The  power  to  alien  cannot  reside 
in  the  grantor  and  grantee  both.  If  the  grantor  exercise  the 
power  of  sale,  does,  it  not  utterly  subvert  the  estate  granted  by 
the  granting  clause?  2  Bacon's  Abridgment  303,  says:  "If  a 
man  make  a  feoffment  in  fee,  provided  that  the  feoffor  shall 
have  the  profits,  this  condition  is'  void,  because  repugnant  to 
the  grant."  The  deed  in  this  case,  for  valuable  consideration 
in  money  paid,  in  obligation  to  support,  and  the  assumption 
by  the  grantee  of  the  grantor's  debts,  grants  a  fee  simple,  and 
in  its  second  clause  reserves  right  to  legal  title  in  the  grantor, 
and  gives  him  power  to  sell  and  pocket  the  proceeds.  We  need 
not  be  told  that  the  grantor  intends  to  retain  the  power  of  Eiale ; 
he  did  so  intend;  but  can  this  be  allowed  consistently  with  law? 
Intent  is  to  prevail,  but  not  against  rules  of  law.  We  cite  Blair 
V,  Mttse,  83  Va.  238,  holding,  'TJnlimited  power  of  alienation 
is  an  essential  incident  of  a  fee-simple  estate.  A  deed  conveys 
land  to  four  grantors  'in  fee  simple.  Subsequent  clause  giving 
one  of  them  power  to  dispose  of  the  whole  at  her  pleasure  is 
invalid,  the  rule  being  that  where  two  clauses  in  a  deed  are 
repngnant,  the  first  shall  prevail." 


CHARLESTON. 

Whtel  v.  Jane  Lew  Coal  &  Coke  Company, 
Decided  August,  10,  1910, 

Appeal  and  Brbor — Dismissal — Bufflciency  of  Motion. 

A  motloa  to  dIsmiBB  an  appeal  pendins  In  an  appellate  court 
ehould  be  In  writing  and  should  state  Bpeclflcally  the  grounds 
therefor.  Tbe  notice  of  such  motion,  however,  is  not  neces- 
Barlly  the  motion  Itself.  If  the  ground  stated  therein  be  too 
general,  yet  If  in  the  briefs  of  couneel  filed  the  grounds  be  epe- 
clBcally  set  fortb,  this  will  amount  to  a  substantial  compliance 
with  the  rule. 
Same — Dismissal — Hearing  on  MoUon — Questions  Comiaered. 

On'such  motion  to  dismiss  an  appeal  questlone  mvolTlDg  the 
67  w.  Va. 
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merits  thereof,  or  matters  to  be  coneldered  at  the  hearing  can- 
not, ae  a  general  rule,  be  considered,  nor  such  as  require  an  ex- 
amination or  the  whole  appeal  record. 
i.     Same — AppeaUfpie  Orders— Order  Directing  Receiver  to  Make 

Inventory. 

A.  decree  or  order  made  in  a  pending  cause  appointing  a  special 
receiver  of  defendant's  coal  mining  plant,  directing  him  to  make* 
a  complete  inventory,  Und  report  to  the  court  the  advlsabllttr 
of  continuing  the  operation  thereof.  Is  by  virtue  of  clause  ser«i. 
section  one,  ch.  135,  Code  190S,  an  appealable  order,  although  auch 
property  be  then  In  the  possession  of  a  special  receiver  appointed 
by  another  court,  and  It  is  provided  in  such  order  that  the 
special  receiver  so  appointed  apply  by  petition  to  the  court 
whose  receiver  has  possession  of  the  property  for  possession 
thereof,  and  that  pending  action  on  such  petition  ne  do  not  dis- 
turb t^e  poesessltm  of  the  special  receiver  having  such  podses- 
slon. 
L     Same — Dtemissal  —  Groundt  —  Bxlinj/uishTnenl   of    Controveny 

Pending  Appeal. 

As  many  times  decided  this  Court  sits  to  redress  wrongs  and 
not  to  settle  moot  questions;  and  whenever  it  1b  made  to  ap- 
pear that  by  time  or  other  cause  the  matter  In  controreray  has 
been  extinguished  pending  the  appeal,  the  appeal  will  be  dis- 
inlsBed. 
>.      Same — Dltmia'sal — Hearing  _ 

The  facts  which  are  proper  to  be  considered  on  a  motion  to 
dismiss  a  pending  appeal  may  be  shown  by  reference  to  the 
prior  or  subsequent  proceedings  In  the  cause,  or  by  affidavit,  or 
other  legal  and  competent  evidence. 
J.     Receives — "^Special  Receiver" — Power*. 

A  special  receiver  Is  simply  an  ofBcer  of  the  court  and  as 
such  has  no  right  even  In  the  cause  In  which  he  is  appointed, 
without  leave  of  the  court,  to  intermeddle  In  questions  affecting 
the  rl^ts  of  the  parties. 
r.     Appeal  and  Error — RigTit  of  Review — Special  Receiver  of  Fed- 
eral Court. 

The  special  receiver  of  a  federal  court,  though  authorized  by 
that  court,  will  not  be  entertained  or  heard  In  this  Court  upon 
an  appeal  by  him  from  a  decree  pronounced  by  a  circuit  court 
of  this  state  In  a  cause  pending  there,  to  which  he  was  not  a 
party  and  whose  personal  rights  are  in  no  way  involved  or 
affected  by  the  decree  appealed  from. 

Appeal  from  Circuit  Court,  Harrison  County. 

Action  by  Harry  Whyel  and  others  against  the  Jane  Lew  Coal 
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&   Coke   Company.     Judgment   for   pkintifEB,   and   defendant 
appeals.    On  motion  to  dismiss. 

Motion  Su^ained'. 

A.  W.  Burdette,  Ckas.  E.  Hogg,  and  Chas.  J.  Hogg,  for  appel- 
lant.      . 

Davis  &  Davis,  for  appellees. 

lIiLLEB,  Judge: 

Appellees  move  a  dismissal  of  the  two  appeals  heretofore 
awarded  in  this  cause,  the  first,  October  39,  1908,  on  the 
petition  of  the  Jane  Lew  Coal  and  Coke  Company,  from  an 
interlocutory  order  of  August  26,  1908,  appointing  Haymond 
Maxwell  special  receiver  of  "ail  and  singular  the  lands,  coal, 
leasehold  estates,  tipples,  coke  ovens,  railroad  switches  and  other 
improvements  mentioned  and  described  in  the  plaintiff's  bill"; 
the  second,  December  14,  1909,  from  two  decrees  herein;  the 
first  pronounced  February  13,  1909,  among  other  things 
adjudging  the  principles  of  the  cause  and  decreeing  a  sale  of 
the  property  sought  to  have  sold;  the  second  pronounced  April 
17,  1909,  confirming  the  sale  of  the  property  of  said  Company, 
previously  decreed  to  be  sold,  awarded  on  the  petition  of  said 
Company  by  A.  C.  Fulmer,  receiver  of  all  the  property  of  said 
Company,  appointed  August  17,  1908,  by  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  West  Virginia, 
in  the  suit  of  Sarah  Barnes  against  said  Coal  Company  and 
others,  then  pending  in  said  Court. 

The  only  ground  of  the  motion  stated  in  the  written  notice 
thereof  served  on  appellant  is  that  said  appeals  were  improvi- 
dentiy  swarded.  In  their  printed  briefs  filed  counsel  for  appel- 
lants challenge  the  sufficiency  of  tiiis  notice;  they  say  it  is  too 
general,  the  specific  grounds  not  being  set  forth. 

The  rule  seems  to  be  that  a  motion  to  dismiss  must  be  in 
writing,  and  should  state  specifically  the  grounds  ou  which  it 
is  made.  4  Am.  &  Eng.  Eney.  PI.  &  Pract.  (New  Ed.)  265. 
The  notice  of  the  motion  does  not  specify  the  grounds,  but 
notice  of  the  motion  is  not  the  motion  itself.  The  printed  brief 
filed  does  state  the  grounds  of  the  motion  specifically;  it  was 
fully  replied  to  by  appellants'  counsel  in  their  opposition  brief. 
We  think  this  a  substantial  compliance  with  the  rule. 
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It  is  conceded,  and  the  law  undoubtedly  is,  that  on  a  motion 
to  dismiss  questions  involving  the  merits  of  the  appeal,  or 
matters  to  be  considered  at  the  hearing  cannot,  as  a  general 
rule,  be  couBidered,  nor  such  as  require  an  examination  of  the 
whole  appeal  record.  4  Am.  &  Eng.  Ency,  Law  &  Pract.  (New 
Ed.)  358-9,  and  cases  cited  in  notes. 

As  already  observed  the  first  appeal  was  from  the  interlocutory 
order  of  August  36,  1908,  appointing  Haymond  Maxwell 
special  receiver.  An  appeal  from  it  can  be  sustained  only,  if  at 
all,  under  that  provision  of  clause  seven,  section  one  of  chapter 
135,  Code  1906,  authorizing  an  appeal  in  "any  case  in  chancery 
•when  there  is  a  decree  or  order  requiring  the  possession  or  title 
of  the  property  to  be  changed."  This  order  does  specifically 
appoint  said  Maxwell  receiver  of  the  property  mentioned  therein, 
constituting  the  coal  mining  plant  sold  and  conveyed  by  plain- 
tiffs to  the  defendant  company,  and  directs  him  to  proceed 
forthwith  to  take  possession  thereof,  make  a  complete  inventory, 
and  to  care  for,  protect  and  preserve  the  same,  and  to  make  a 
report  to  the  court  as  to  the  advisability  of  continuing  the  opera- 
tion thereof,  thus  providing  for  a  change  of  the  possession  of  the 
property,  and  bringing  the  case  clearly  within  the  provision  of 
the  statute,  as  construed  by  this  Court  in  prior  decisions.  Ruffner 
V.  Mairs.  33  W.  Va.  655;  Hutton  y.  Lockridge,  27  W.  Va.  428; 
Orantham  v.  Lucas,  15  W.  Va.  425 ;  Wagner  v.  Com,  41  W.  Va. 
351. 

On  this  motion,  however,  and  as  one  of  the  grounds  specifically 
relied  on,  it  is  claimed  that  the  whole  effect  of  the  order,  so  far 
as  it  relates  to  the  possession  of  the  property,  is  destroyed  by 
the  subsequent  provision,  as  follows :  "And  it  appearing  to  the 
court  from  a  certified  copy  of  an  order  hereinbefore  tendered  by 
A.  C.  Fulmer,  that  on  the  17th  day  of  Angust,  1908,  said  Fulmer 
was  appointed  by  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia,  receiver  of  all  and  singular 
the  assets  of  the  said  Jane  Lew  poal  &  Coke  Company,  it  is  further 
ordered  that  Haymond  Maxwell,  the  receiver  hereinbefore  ap- 
pointed, do  apply  by  petition  to  the  said  Circuit  Court  of  the 
TTnited  States  for  the  Northern  District  of  West  Virginia,  for 
an  order  directing  the  said  Fulmer  as  such  receiver  to  deliver 
to  the  receiver  hereinbefore  appointed  the  assets  in  controversy 
in  this  suit  and  now  here  committed  to  his  charge,  and  that  he 
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do  not  diGturb  the  posaeseion  of  the  eaid  Fiilmer  pending  action 
to  be  had  upon  the  said  petition."  This  proTision  was  evidently 
made  out  of  respect  for  the  decree  of  the  federal  court,  and  in 
order  to  avoid  conflict  of  jurisdiction.  The  suit  in  the  federal 
court  was  subsequent  in  time  to  that  in  the  state  court,  but  the 
federal  court  on  the  exparte  application  of  the  plaintiff,  joined 
in  by  the  defendant,  anticipated  the  action  of  the  state  court, 
by  appointing  said  Fulmer  special  receiver.  It  seems  to  us 
enough  to  satisfy  the  statute  that  the  decree  when  executed 
according  to  its  requirements  involves  a  change  of  the  poaseasion 
of  property.  The  record  shows  that  on  application  by  Maxwell, 
special  receiver,  the  federal  court  denied  him  possession  of  the 
property;  but  on  his  subsequent  application,  as  trustee  in  bank- 
mptcy,  Fulmer,  special  receiver,  w&s  directed  to  turn  over  the 
property  to  him  as  such  trustee. 

Another  specific  ground  for  dismissing  the  first  appeal  is 
that  the  possession  of  the  property  was  never  in  fact  changed 
by  virtue  of  the  order  appealed  from;  and  that  the  whole  matter 
in  controversy  involved  in  that  appeal  has  been  finally  heard 
and  determined  by  the  decrees  of  sale  and  confirmation  pro- 
nounced in  this  cause,  leaving  a  bare  moot  question  for  determi- 
nation upon  this  appeal.  It  has  been  decided  in  Virginia,  and 
many  times  here,  that  this  Court  sits  to  redress  wronp,  and  not 
to  settle  such  moot  questions,  and  that  whenever  it  is  made  to 
appear  that  by  time  or  other  canse  the  matter  in  controversy 
has  become  extinguished  pending  the  appeal,  the  appeal  will  be 
dismissed.  James  River  Co.  v.  Littlejohn,  18  Grat.  53,  71, 
points  1  a3d  2  of  the  Syllabus ;  Ferguson  v.  MUlender.  33  W.  Va. 
30;  Taylor  v.  Maytior,  46  W.  Va.  588;  State  v.  Lambert,  53 
W.  Va.  248 ;  Elhon,  v.  Hamtrick,  55  W.  Va.  336 ;  Hamilton  v. 
Ammons,  56  W.  Va.  190. 

It  is  contended,  on  behalf  of  appellant,  however,  that  we 
cannot  on  this  motion  to  dismiss  the  first  appeal  consider  the 
subsequent  decrees  and  proceedings  in  the  canse.  We  cannot 
accede  to  this  proposition.  The  cases  just  cited  we  think  sup- 
port the  converse  thereof.  The  facta  may  be  shown  by  reference 
to  the  prior  or  subsequent  proceedings  in  the  cause,  by  afBdavits 
or  other  legal  and  competent  evidence,  4  Am.  &  Eng.  Ency. 
Law  &  Pract.  371-373.  In  the  recent  case  of  Elhon  v.  Samrick, 
supra,  this  Court,  following  State  v.  Lamiert,  supra,  said  that 
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if,  "pending  a  writ  of  error,  ■without  fault  of  a  party,  an  event 
ocGUTB  rendering  it  impossible  for  the  appellate  court,  if  it 
Bhould  decide  in  favor  of  the  plaintiff,  to  grant  him  subetantisl 
relief,  the  court  will  not  decide  the  merits  and  give  formal 
judgment,  but  will  dismiss  the  writ  of  error,  without  awarding 
costs,"  The  principles  of  these  cases,  we  think  applicable  here. 
The  court  proceeded  to  hear  and  determine  the  merits  of  the 
whole  case,  made  sale  and  disposition  of  the  property,  and  dis- 
charged the  receiver,  who,  as  the  record  sboivB,  had  never  acquired 
possession  of  the  property.  No  matter  then  what  the  Court 
miight  conclude  on  this  appeal,  the  decree  of  sale  and  confirma- 
tion remaining  in  full  force  binding  appellant  and  all  other 
parties  to  the  suit  could  grant  no  relief  to  appellant. 

This  brings  us  to  a  consideration  of  the  motion  to  dismiss  the 
second  appeal  involving  also  the  first  appeal.  If  this  motion' 
should  prevail  the  first  appeal  wiU  necessarily  go  with  it.  The 
second  appeal,  as  -we  have  seen,  was  allowed  on  the  petition  of 
the  Jane  Lew  Coal  &  Coke  Company,  by  A.  C.  Fulmer,  receiver, 
appointed  by  the  federal  court.  The  record  shows  that  after  his 
appointment,  August  17,  1908,  and  adjudication  of  the  bank- 
ruptcy of  said  company  by  the  federal  court  February  15,  1909, 
said  Fulmer,  receiver,  on  April  3,  1909,  on  his  exparte  applica- 
tion obtained  the  authority  of  the  federal  court  to  defend  this 
suit  then  depending  in  this  Court,  and  to  that  end  to  expend 
sufficient  of  the  money  in  his  hands  to  pay  for  printing  the  brief 
to  be  used  in  said  defense.  At  that  time  the  only  appeal  pending 
here  was  the  first  appeal.  An  appeal  from  the  final  decrees  on 
the  petition  of  said  company  had  then  been  refused,  but  after- 
wards the  appeal  now  under  consideration  was  allowed  on  the 
petition  of  said  company,  by  A.  C.  Fulmer,  receiver. 

The  first  point  made  on  this  motion,  applicable  to  both  appeals 
is,  that  Fulmer,  receiver,  is  not  entitled  to  defend  or  prosecute  a 
suit  for  or  against  the  defendant  company,  there  being  no  decree 
against  him  as  receiver,  or  effecting  his  rights  as  such.  On  this 
proposition  we  are  cited  to  Riikl  v.  Buhl,  24  W.  Va.  2?9,  and 
Colman  v.  Oil  Company.  25  W.  Va.  148,  178.  We  think  the 
doctrine  of  these  and  other  authorities  well  established,  that  a 
special  receiver  of  the  court  is  simply  an  officer  of  the  court,  and 
as  such  has  no  right,  -without  the  leave  or  direction  of  the  court 
appointing  him,  to  intermeddle  in  questions  affecting  the  rights 
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of  the  parties.  Besides  the  cases  cited,  see  34  Cyc.  447 ;  Melendy 
V.  Barbour,  78  Va.  544;  Smith  on  Eeceivera,  seefion  41,  page 
117.  The  authority  last  cited,  besides  Melendy  v.  Barbovr,  supra, 
cites  note  3,  page  118,  Steele  v.  While,  2  Paige  478;  Cuylor  v. 
Moreland,  6  Paige  273,  and  Stone  v.  Byrne,  5  Bro.  P.  C.  213. 
See  also  First  National  BanJc  v.  Bunting.  (Ida.)  59  Pac.  E.  929, 
H06,  and  McKirmon  v.  Wolfender,  (Wis.)  47  N.  W.  436;  2 
Cyc.  897,  note  12.  But  some  of  these  authorities,  say,  "without 
ita  leave  or  direction."  In  this  case  the  authority  of  the  federal 
court  is  not  only  impliedly  but  expressly  given  Fulmer  as  special 
receiver  to  make  defense  to  the  suit,  then  pending  in  this  Court. 
At  that  time  the  cause  was  not  pending  here  on  the  second 
appeal,  and  it  may  be  doubtful  whether  the  order  of  the  federal 
court  was  sufficient  warrant  of  authority  bo  institute  the  second 
appeal. 

Our  views  of  this  case  do  not  require  a  decision  of  this  question. 
The  order  of  the  federal  court  authorizing  Fulmer  to  make 
defense  was  entered  Kovember  20,  1909;  but  what  reason  was 
there  for  such  intervention  ?  The  parties  plaintiff  or  defendant, 
unless  in  some  way  barred,  were  competent  to  prosecute  and 
defend  appeals  from  adverse  decrees  against  them  in  the  suit. 
Moreover,  what  authority  had  the  federal  court  to  direct  its 
receiver  to  intervene?  The  cases  cited  involved  decrees  made 
in  the  cause  in  which  the  special  receiver  was  appointed,  not 
decrees  inter  partes,  in  causes  pending  in  other  courts.  In 
Colman  v.  OH  Co.,  supra,  178,  Judge  Green  pertinently  says: 
"There  is  hut  one  ease,  that  I  know  of,  in  which  the  Circuit  Court 
of  the  United  States  for  the  District  of  West  Virginia  could 
appoint  or  direct  any  one  to  prosecute  a  writ  of  error  in  the 
Appellate  State  Court ;  and  that  is  where  the  plaintiff  in  error 
is  a  bankrupt,  and  the  court  is  proceeding  against  him  as  such, 
and  there  has  been  a  judgment  in  an  inferior  court  against  the 
bankrupt,  which  the  assignee  or  the  court  thinks  should  be 
reversed."  The  defendant  company,  it  is  true,  had  been  adjudged 
a  bankrupt,  its  property  had  been  sold,  and  there  had  been  a 
decree  against  it  for  a  balance  of  purchase  money.  But  the 
order  of  authority  was  not  one  authorizing  the  trustee  in  bank- 
ruptcy to  intervene  and  defend  that  decree,  such  as  was  referred 
to  by  Judge  Greex  in  Colman.  v.  Oil  Co.  The  remarks  of 
Judge  Ghken  in  that  case  had  reference,  of  course,  to  the  bank- 
6T  w.  v«. 
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mptey  act  of  1867.  Lovelaud  on  Bankrnptc;  {Zni  Ed.)  Bection 
146,  says:  "The  easea  under  the  act  of  1867  establialied  the 
doctrine  that  tinder  that  law  the  validity  of  a  pending  suit  or 
of  the  judgment  or  decree  thereon  was  not  affected  by  the  inter- 
vening bankruptcy  of  one  of  the  parties ;  that  the  assignee  might 
or  might  not  be  made  a  party;  and  whether  he  was  so  or  not 
he  was  equaUy  bound  with  any  other  party  acquiring  an  interest 
petidsnte  lite.  The  same  rule  ie  undoubtedly  applicable  to  the 
law  of  1898,  except  where  the  case  is  stayed  under  the  first 
paragraph  of  section  11." 

The  State  courts  by  reason  of  the  bankruptcy  of  a  party  do 
not  lose  jurisdiction  over  the  parties  or  the  subject  of  the  litiga- 
tion acquired  before  the  adjudication,  with  certain  exceptions 
not  applicable  here.  Act  1898,  section  11,  The  only  thing  for 
the  trustee  to  do  is  to  ^et  himself  admitted  as  a  party  into  the 
case  in  the  state  court  and  to  litigate  his  rights  there.  1  Reming- 
ton on  Bankruptcy,  section  1852,  et  seq.  The  authorities  cited 
above,  we  think,  establish  the  proposition  that  the  federal  court, 
if  such  was  its  purpose  was  without  authority,  or  jurisdiction  to 
authorize  its  receiver  to  prosecute  appeals  in  this  Court,  and  to 
thus  intermeddle  with  the  rights  of  the  parties,  and  that  he 
should  not  be  entertained  or  heard  here  on  such  appeals-  Quite 
a  different  question  would  be  prosecuted  if  it  was  the  trustee  in 
bankruptcy  intervening.  Hemdon  v.  Howard,  9  Wall.  664; 
Loveland'on  Bankruptcy,  360  and  note  92. 

But  it  is  suggested  that  although  allowed  on  the  petition  of 
the  special  receiver,  it  is  an  appeal  by  the  bankrupt  corporation, 
and  that  as  the  decree  appealed  from  adjudges  said  bankrupt 
to  be  indebted  to  plaintiff  in  the  sum  of  935,000.05,  and  that 
the  same  is  a  valid  lien  on  the  land  sold,  and  was  pronounced 
after  the  bankruptcy  proceedings  were  begun  in  a  suit'  brought 
before  the  petition  in  bankruptcy  was  filed,  the  bankrupt  has 
.the  right  to  prosecute  the  appeal.  Counsel  cite  for  this  propo- 
eition,  Loveland  on  Bankrupttgr,  (8nd  Ed.)  360-361.  We  think 
it  is  unnecessary  to  respond  to  this  contention.  This  appeal 
was  awarded  on  the  petition  of  the  special  receiver.  It  is  dis- 
tinctly and  properly  considered  his  appeal  as  receiver.  The 
bankrupt  is  in  no  sense  appellant.  The  special  receiver  filed 
his  petition  claiming  to  do  so  under  the  authority  of  the  federal 
court.     An  appeal  had  been  previously  denied  the  corporation. 
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It  is  the  special  receiver,  not  the  corporation  prosecuting  this 
appeal,  and  the  qneBtion  before  us  is  should  he  be  heard.  We 
have  concluded  he  should  not  be. 

Our  opiuionj  therefore,  is  to  sustain  the  motion  to  dismiss 
both  appeals,  and  ve  will  bo  order. 

Motion  Sustained. 


CHARLESTON. 

State  v.  Nioholb. 
Decide  October  18,  1910. 

1.  Iktoxicatino   Liquors — lUegal    Bale    by     Agent — LiabilUv    of 

Saloon  Keeper. 

An  unlawful  sale  of  intoxicating  Uquon  made  by  the  ageat, 
or  bartender,  of  a  licensed  aaloon-keeper,  at  his  place  of  busl- 
nesB,  te  a  sale  b?  both,  and  the  saloon-keeper,  as  well  as  bis 
agent,  la  liable. 

2.  Bjlmk— Unlawful  Bale— Nature  ol  Offtnce. 

In  such  case  the  saloon-keeper  can  not  escape  liability  on  the 
ground  that  hie  agent  made  the  unlawful  sate  without  his 
knowledge  and  In  violation  of  his  express  Instructions.  The 
unlawful  sale  constitutes  the  offence,  and  the  seller's  motive 
Is  Immaterial. 

3.  Same — Illegal  Bale  to  Minor. 

If  a  licensed  saloon-keeper,  or  his  agent,  deliver  Intoxicating 
liquor  to  a  minor  and  receive  from  him  the  money  therefor 
under  the  belief,  however  Induced,  that  the  minor  Is  buying  as 
agent  for  another  whose  Identity  is  unknown  and  is  not  dis- 
closed, it  constitutes  a  sale  to  the  minor. 

Error  to  Circuit  Court,  Cabell  County. 
J.  H.  Kichols  was  convicted  of  illegally  selling  intoxicants 
to  a  minor,  and  he  brings  error. 

Affirmed. 
Lewis  D..  Isbell,  for  plaintiff  in  error, 
William  0.  Coniey,  Attorney  General,  for  the  State. 

Williams,  Jddob: 

J.  H.  Nichols,  the  proprietor  of  a  hotel  and  a  licensed  saloon- 
keeper in  the  City  of  Huntington,  was  convicted  in  the  crim- 
67  w.  Va. 
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ioai  court  of  Cabell  county  for  unlawfully  selliiig  Epirituous 
liquors  to  Frank  Pejbody,  a  minor,  and  on  tlie  3d  of  Mareli, 
1908,  was  fined  $50.  The  judge  of  the  circuit  court  of  saicl 
county  refused  a  writ  of  error,  and  one  was  awarded  by  this 
Court. 

It  is  insisted  that  the  verdict  is  against  the  evidence,  and  that 
the  criminal  court  erred  in  overruling  a  motion  to  set  it  aside 
and  grant  defendant  a  new  trial ;  and  that  it  also  erred  in  re- 
fusing to  give  tlie  jury  certain  instructions,  and  in  refusing  to 
permit  a  certain  question  to  be  answered  by  defendant's  wit- 
ness. 

The  state  proved  that  Frank  Peabo<ly,  a  boy  17  years  old, 
bought  from  William  Iteible,  defendant's  bartender,  a  half  pint 
of  whiskey  in  June,  1!)07,  and  paid  him  the  money  for  it. 
These  facts  are  not  controverted.  The  defense  is  that  the  sale 
was  not  made  to  the  boy,  who  was  at  the  time  serving  as  bell- 
boy in  the  hotel  of  defendant,  but  that  it  was  made  to  some 
guest  in  tJie  hotel,  through  the  boy  who  was  simply  acting  as 
agent  of  the  purchaser.  But  the  boy  did  not  say  that  be  bought 
the  whiskey  for  any  person  other  than  himself,  or  that  he  told 
the  bartender  that  he  wanted  it  for  a  guest  of  the  hotel.  Nor 
does  it  appear  that  the  bartender  even  inquired  of  him  whether 
he  was  getting  the  whiskey  for  himself,  or  for  another  person 
to  whom  the  saloon-keeper  may  have  had  a  right  to  sell.  So 
that,  upon  these  uncontradicted  facts,  it  becomes^  question  of 
law  whether,  or  not,  it  was  an  unlawftd  sale.  rSection  21  of 
chapter  32,  Code  1006,  makes  it  a  penal  offence  for  a  person, 
having  a  state  license,  to  sell  or  give  spirituous  liquors,  wine, 
porter,  ale,  beer,  etc.,  to  a  minor;  and  section  23  of  the  same 
chapter  says  that  a  sale  by  one  person  for  another  shall  be 
deemed  a  sale  by  both,  and  makes  both  liable,  either  jointly  or 
severally.  Hence,  it  is  not  material  to  inquire  whether,  or  not, 
Keible  was  instructed  by  the  defendant  not  to  sell  to  minors. 
There  is  no  pretense  that  the  sale  by  Reible  was  nol  for  Nichols, 
and  being  made  by  his  agent  for  him,  the  statute  says  it  is  a 
sale  by  both  Reible  and  Nichols.  Consequently,  the  intent  of 
Nichols  to  observe  the  law  is  immaterial.  The  question  of  his 
intention  is  not  an  ingredient  of  the  offence.  The  act  of  mak- 
ing the  sale  is  a  positive  act  implying  -volition,  understanding, 
will;  from  its  very  nature  a  sale  could  never  be  accidental.    One 
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can  not  make  sale  of  an  article,  ami  receive  the  money  for  it 
without  knowing  it,  and  without  willin-g  to  do  the  act.  It  is  the 
sale  alone  that  constitutes  the  offence,  and  the  law  does  not 
stop  to  inquire  into  the  motives  of  the  seller,  Whateter  the  mo- 
tive may  be,  it  can  not  change  the  nature  of  the  offencej  Siaie 
V.  Detwon,  31  W.  Vu.  125;  to'/aie  v.  Qihnore,  (Vt.)  68  Atl.  658; 
Siaie  v.  Kittle,  110  X.  C.  560;  McCvtcheon  v.  People,  63  111. 
m&;Mogler  v.  State,  47  Ark.  110;  Snider  v.  State,  81  Ga.  753; 
Whitton  V.  StaU,  37  Miss.  379;  Carroll  v.  State,  63  Md.  551; 
State  T.  Hartfiel,  24  Wis.  60;  People  v.  Boby,  52  Mich.  577; 
City  of  Paducah  v.  Jones,  (Ky.)  104  S.  W.  971;  Woollen  & 
Thornton  on  Into-xicating  Liquors,  eection  725 ;  Black  on  Intoxi- 
cating Liquors,  section  418.  However,  the  decisions  of  the 
courts  of  the  several  states  are  not  uniform  on  this  question. 
A  large  number  of  them  liold  that  an  imlawful  sale  made  by 
the  agent  without  the  knowledge  and  assent,  e.vpress  or  im- 
plied, of  the  principal;  or  a  sale  made  in  violation  of  his  ex- 
press directions,  is  nota  sale  by  the  principal.  A  number  of 
decisions  taking  this  view  of  the  law  are  cited  in  the  ease  of 
State  T.  Gilmore,  (Vt.).68  Atl.  658.  But  the  better  view. 
seems  to  tis  to  be  the  one  followed  hy  this  Court  in  State  v. 
Denoon,  svpra. 

i  A  licensed  saloon-keeper  usually  conducts  the  business  of 
selling  liquors  through  agents,  clerks,  or  bartenders,  not  in  per- 
son ;  and  if  he  were  permitted  to  defend  an  indictment  for  un- 
lawful selling,  on  the  ground  that  his  bartender  had  violated 
his  instructions,  the  result  would  be  that  a  conviction  in  many 
such  cases  could  not  be  had,  and  the  statute,  in  a  large  meas- 
ure, would  be  defeated.  Such  a  defense  is  of  a  kind  that  is  easy 
to  manufacture  to  suit  the  emergency,  yet  difficult  to  overthrow, 
and  many  unscrupulous  persons  would  not  hesitate  to  fabricate 
such  facts  as  nould  he  needful  to  accomplit'h  their  defenaej 

"We  do  not  see  how  the  jury  could  have  found  any  other  ver- 
dict upon  the  evidence  than  "guilty,"  The  boy,  at  tlie  time 
in  question,  was  a  bell-boy  in  defendant's  hotel.  The  defense 
which  was  sought  to  ho  made  is,  that  it  was  customari'  for  the 
bell-boy  to  get  whiskey  for  the  guests  of  the  hotel,  on  their  or- 
ders, and  carry  it  to  their  rooms,  and  that  Heible  thought  the 
boy  was  getting  the  whiskey  on  this  occasion  for  a  guest,  and 
let  him  have  it  in  good  faith,  believing  it  was  for  a  guest.    But 
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there  ia  no  evidence  that  the  boy  told  Beible  that  he  was  getting 
the  vbiskey  fox  another.  Beible's  testimony  on  this  point  is  as 
follows : 

"Q.  About  the  latter  part  of  June,  1907,  Frank  Peabody 
aaye  that  he  purchased  a  half  pint  of  whiskey  from  you — state 
what  was  said  when  he  made  that  purchase  and  what  it  was 
for. 

A.  He  purchased  it  for  up  atairs  for  the  rooms — ^he  always 
taken  the  order  up  and  fetched  the  money — he  waa  there 
ae  bell-boy  and  would  get  the  orders  and  take  them  up." 

It  will  be  observed  that  he  does  not  say  that  the  boy  told  him 
he  had  an  order  from  a  gueat  for  the  whiskey,  or  that  the  boy 
said  anything  which  would  justify  the  inference  that  he  was 
getting  it  for  any  one  but  himself.  If  Seible  thought  that  a 
guest  of  the  hotel  had  sent  the  boy  for  the  whiskey,  it  was  his 
duty,  at  least,  to  have  ascertained  who  the  principal  was,  and 
what  authority  the  boy  had  to  act  for  him.  The  evidence  shows 
that  Keible  was  culpably  negligent  in  thJB  respect.  Viewing  the 
evidence  in  the  light  most  favorable  to  defendant  it  proves  that 
his  bartender  delivered  whiskey,  to  a  4)eIl-boy  in  defendant's  ho- 
tel, whom  he  knew  to  be  a  minor,  and  received  the  money  there- 
for from  him,  under  the  impression  and  belief  that  the  bell- 
boy was  getting  it  for  some  guest  in  the  hotel  who  was  unknown 
to  the  bartender.  But  it  does  not  follow  that  a  lawful  sale 
could  be  made  to  every  guest.  The  guest  might  himself  be  an 
infant.  It  seems  to  be  a  rule  of  law  well  settled  by  decisions, 
and  recognized  by  all  text  writers  on  the  subject,  that  where  a 
sale  of  intoxicating  liquor  is  made  to  a  minor  for  an  xmdisclosed 
principal,  it  ie  a  sale  to  the  ininor.  17  A.  &.  E.  E.  h.  (2nd  ed.) 
337;  33  Cyc.  196;  and  Black  on  Intox.  Liq.,  section  420.  This 
rule  of  the  criminal  law  is  not  inconsistent  with  the  general  law 
of  agency  which  ^ats  a  contract  made  by  an  agent  with  a  third 
person,  for  an  undisclosed  principal,  as  the  contract  of  either  the 
agent  or  his  principal,  at  the  election  of  the  other  contracting 
party  after  he  has  discovered  the  principal  and  the  relation  of 
agency.  This  is  generally  true  whether  the  agent  assumed  to 
act  in  an  individual  capacity  or  as  the  agent  for  another  who  is 
not  disclosed.  Story  on  Agency,  section  160;  1  Clark  &  Skyles 
on  Agency,  section  457;  2  Jd.,  sections  568  and  569;  1  A.  &  E. 
E.  L.  1124;  31  Cyc.  1574. 
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"If  liquor  is  eold  to  a  mlnoi  who  at  the  time  declares  that 
he  ia  purchaBing  it  for  another  whose  name  is  not  disclosed  the 
sale  must  be  regarded  as  made  to  the  minor,  and  not  to  the 
undisclosed  principal,  and  the  seller  is  liable  to  punishment 
under  a  statute  making  it  criminal  to  sell  liquor  to  a  minor". 
Neeley  v.  State.  60  Ark.  66  (46  Am.  St.  Eep.  148)^ 

In  Boss  v.  People,  17  Hun.  (N.  Y.)  591,  Boss  was  convicted 
of  selliing  liquor  to  a  minor,  under  a  statute  of  New  York  al- 
most identical  with  the  statute  of  West  Virginia,  forbidding  sales 
of  liquors  to  minors.  The  boy  purchased  the  liquor  as  agent  for 
one  Martin,  an  adult,  who  lived  in  the  home  with  him,  and  with 
money  furnished  by  his  principal,  but  did  not  discloee  his  prin- 
cipal. It  was  held  "that  the  conviction  was  proper,  and  that 
the  fact  that  the  boy  was  acting  as  agent  for  an  undisclosed 
principal  did  not  relieve  the  accused  from  penalties  imposed  by 
.  the  statute." 

In  Rilcher  v.  State,  63  Miss.  304,  the  defendant  was  convict- 
ed of  selling  to  a  minor  aiid  offered  to  prove  that  the  minor 
purchaaed  as  agent  for  the  minor'B  uncle  and  for  the  uncle's  nse 
with  money  furnished  by  him.  The  trial  court  excluded  this 
evidence,  and  it  was  held  not  error  because  there  was  no  offer 
to  prove  that  the  agency  was  known  at  the  time  of  the  sale. 
"For  if  the  minor  was  acting  as  agent  it  was  an  agency  for  an 
undisclosed  principal,  and  as  in  such  ease  either  might  be  treat- 
ed as  the  bnyer  of  the  liquor,  E.  is  guilty  of  the  charge  of  sell- 
ing to  the  minor." 

Under  a  statute  of  Massachusetts  forbidding  the  sale,  or  de- 
livery, of  intoxicating  liquor  to  a  minor,  the  Supreme  Court 
held  that  it  was  a  violation  of  law  to  deliver  it  to  a  minor  even 
as  agent  for  a  disclosed  principal.  Commonwealth  v.  Joslin, 
158  Mass.  483. 

In  Holmes  v.  State,  88  Ind.  145,  it  was  held  to  be  no  defense 
that  the  minor  fold  the  saloon-keeper  at  the  time  of  buying  the 
whiskey  that  it  was  for  his  sick  mother,  and  that  the  saloon- 
keeper was  induced  to  believe  the  statement  from  the  fact  that 
his  mother  had  on  two  or  three  previous  occasions  sent  him  fox 
whiskey,  and  that  the  saloon-keeper  acted  in  good  faith.  See  al- 
so Sumner  v.  State,  i  Ind.  App.  403;  State  r.  McFjiin,  4!)  Mo. 
App.  398;  Horsl-y  v.  State,  36  S.  W.  443.  (Tex.  Crim.  App., 
June,  1896). 
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"Altliough  a  minor  acta  as  the  agent  of  his  parent  ia  pur- 
chasing liquor,  if  tliat  fact  be  not  disclosed  to  the  seller  at  the 
time  of  the  purchase,  and  the  sale  is  made  vritliout  the  par- 
ents' wj-itten  i-onsent  or  order,  it  i^  unlawful  and  a  subsequent 
disclosure  of  the  agency  will  not  avoid  a  conviction."  ti'icelttfi 
V.  State.  63  Ark.  5I>. 

In  CommomveaHh  v,  Barry,  li\  Mass.  324,  Barry  was  con- 
victed of  selling  intoxicating  liquor  to  Robert  E.  ]>svine,  a  mi- 
nor. It  appears  that  Uevine  had  authority  from  his  mother  to 
get  whiskey  for  her  use  and  on  her  account,  and  had  done  bo 
frequently;  but  on  the  occasion  in  question  he  and  two  other 
boys  made  up  the  sura  of  twenty-five  cents  and  went  to  de- 
fendant's place  of  business  and  bought  a  bottle  of  whiskey. 
The  supreme  court  upheld  the  following  instruction  given  by 
the  trial  court,  viz:  "That  if  Devine,  when  he  bought  the 
whiskey,  acted  under  authority  from  his  mother,  and  bought  it  ■ 
for  her,  the  defendant  could  not  be  convicted;  but  if  he  did 
not  act  under  authority  from  her,  but  bought  the  whiskey  for 
himself  and  the  other  boys,  it  would  be  a  sale  to  him,  although 
he  had  authority  from  his  mother  to  buy  for  her,  and  stated 
to  the  defendant  that  he  was  buying  for  her,  and  the  de- 
fendant believed  that  he  was  so  buying." 

The  recent  decision  by  this  Court,  State  v.  McNeal,  har- 
monizes perfectly  with  the  foregoing  authorities.  In  that  case 
the  father,  Ben  Jaggie,  had  told  MeXeal,  the  saloon-keeper, 
to  let  his  son  Joe,  a  minor,  have  spirituous  liquojs  whenever 
he  sent  him  with  a  written  order  for  it.  McXeal  delivered 
whiskey  to  Joe  Jaggie  on  a  written  order  from  Joe's  father 
and  he  carried  it  to  his  father.  That  was  a  very  different 
case  from  the  one  under  review.  That  ^las  clearly  not  a  sale 
to  Joe  Jaggie  but  only  a  deliverv-  of  the  goods  to  him  on  a 
sale  to  the  father,  a  known  p'urchaaer.  In  the  present  case 
there  is  no  evidence  that  ihe  minor,  Frank  Poabody,  was  act- 
ing as  an  agent  for  either  a  disclosed  or  an  undisclosed  prin- 
cipal, hence  there  can  be  no  question  that  the  sale  was  made 
to  him. 

There  seems  to  he  no  conflict  in  the  decisions  on  the  ques- 
tion that  a  sale  of  intoxicating  liquors  to  a  minor  who  buys  as 
agent  for  an  undisclosed  principal,  is  a  sale  to  the  minor  in 
view  of  statutes  forbidding  sales  of  such  liquors  to  minors. 
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The  court  refused  to  give  defendant's  instructions  num- 
bered 1,  2  and  3,  and  this  is  asBigned  as  error.  ■  2\'o.  1  would 
tell  the  jury  that  thej'  must  believe  that  the  sale  of  whiskey 
was  to  Frank  Peabody  "and  not  for  the  guests  of  the  hotel," 
before  they  could  find  defendant  guilty.  Xo.  2,  that  the  de- 
fendant was  not  guilty  unless  his  bartender  knew  at  the  time 
of  the  sale  that  the  whiskey  "was  not  ordered  for  the  guests 
of  the  hotel."  And  Xo.  3,  that  "they  must  believe  beybnd 
reasonable  doubt  and  to  the  exclusion  of  every  other  reason- 
able hypothesis  that  the  defendant  knew  or  had  reason  to  be- 
lieve that  the  whiskey  was  not  for  the  guests  of  the  hotel." 

These  instructions  are  bad  and  were  properly  refused 
because  they  do  not  state  the  law  of  the  case.  There  is  no 
evidence  that  the  Ijo)'  was  buying  the  whiskey  for  any  person 
other  than  himself.  The  fact  that  the  whiskey  bad  been  de- 
livered to  the  Iwy  and  the  money  received  from  him  at  the 
time  by  the  bartender,  is  not  denied.  In  legal  contemplation, 
this  establishes  a  sale  to  the  boy,  whether  he  was  buying  for 
himself  or  for  an  undisclosed  principal. 

It  is  aesigncd  as  error  that  the  court  refused  to  allow  wit- 
ness Beible  to  answer  the  following  question,  viz:  "State 
whether  or  not,  if  yon,  as  bartender  at  the  West  Virginia  Ho- 
tel, did  not  let,  or  was  in  the  habit  of  letting  this  Ikiv  take 
np  drinks  ordered  by  the  guests  at  that  hotel,  to  the  guests 
at  their  rooms."  It  is  not  shown  what  answer  the  witness  was 
expected  to  make  to  this  question,  and  we  do -not  see  that  the 
defendant  was  prejudiced  by  the  court's  refusing  the  answer 
to  l)e  given.  Furthermore,  the  question  is  objectionable  in 
form,  being  leading  and  suggestive  of  the  answer  desired.  Even 
if  we  could  infer  that  tlie  answer,  it  alloweil  to  he  glvep.  would 
have  Iwen  in  the  affirmative,  still  it  could  not  have  aided  the 
defendant's  cause.  If  it  was,  in  fact,  the  custom  for  tlie  boy 
to  "take  up  drinks  ordered  by  the  guests  at  the  hotel,"  it  does 
not  follow  that  previous  acts,  constituting  tbc  custom,  were  not 
also  violations  of  law:  neither  docs  it  follow  that  the  facts  in 
other  instances  were  similar  to  the  facts  in  this  case. 

fl'e  find  no  error  in  the  record  and  the  judgment  of  the 
criminal  court  of  Cabell  county  will  be  affirmed. 

Affirm  ed. 
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CHARLESTON. 

State  r.  Caihodk. 

■    Decided  October  18,  1910. 

Unlawful  Sai« — Indictment— DupHcitv. 

An  Indictment  cfaarglns  that  defendant  did  unlawtuUy  sell, 
offer  and  expose  tor  sale,  wine,  porter,  ale,  beer  and  drlnha  of 
like  nature,  not  then  having  a  state  license  tberetor.  Is  good 
under  the  statute,  and  not  bad  because  of  dupliclti'. 
Motion  in  Abbest  ov  Jitdgmekt. 

Duplicity   iB  not  available  on  a  motion   la  arrest  of  jade- 

EvwEncE— Illegal  or  Incompetent  Evidence. 

A  motion  to  strike  out  all  the  evidence  of  a  particular  witness, 
or  the  whole  of  the  evidence  of  one  party,  should  not  prevail, 
although  It  may  contain  Bome  illegal  or  Incompetent  evidence. 
If  It  also  contain  other  evidence  proper  to  go  to  the  Inry.  The 
motion  In  such  case  should  be  applied  to  the  particular  evidence 
regarded  Illegal  or  Incompetent. 
Iktoxicatibo  Liquors — Alleged  Bales — Election. 

On  the  trial  of  one  Indicted  tor  selling  Illegally  Intoxicating 
liquors,  until  required  by  motion  of  defendant  to  ei.ect  which 
sale  it  will  rely  on  for  conviction,  the  State  may  prove  and  t«Iy 
on  any  sale  made  within  one  year  neiit  prior  to  the  finding  of  the 
indictment. 

Grbob  in  iNSTBur.TioNe. 

TTiough  there  be  error  in  InBtructions  given  on  twhalf  of  the 
prevailing  party,  yet  the  Judgment  will  not  for  this  reason  be 
reversed  if  it  appears  that  the  same  error  was  introduced  Into 
the  record  by  Instrucllons  given  at  the  Inatance  of  or  was 
invited  by  the  other  party. 
Ibtoxicatino  Ljquobb — Social  Club— gales  bii. 

On  the  trial  of  one  Indicted  for  selling  Illegally  int<alcat]iig 
liquors  without  a  State  license  ttierefor,  proof  of  a  charter  of 
incorporation  Issued  to -defendant  and  others  for  a  social  club, 
as  provided  by  chapter  32,  section  120-a,  Code  Sup.  1907,  It 
being  also  proven  that  defendant  made  or  authorized  such  sales, 
or  was  concerned  therein,  will  constitute  no  defense.  To  con- 
stitute good  defense  there  must  be  proof  also  of  regular  organi- 
zation under  such  charter,  assessment  and  payment  of  the 
license  taxes  assessed,  as  prescribed  by  said  sectton,  and  that 
C7  W.  Va. 
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tbe  sales  proven  to  have  been  made,  were  limited  to  regular 
members  of  such  club. 

Error  to  Circnit  Court,  McDowell  Counly. 

A.  B.  Calhoim  was  convicted  of  unlawful  selling,  and  brings 


Anderson,  Strotker  &  Hughes,  for  plaintiff  in  error, 
William  G.  Conley,  Attorney  General;   B.  B.  Smith,  Prose- 
cuting Attorney,  and  J.  A.  Seamon,  for  the  State. 

Miller,  Juime: 

The  indictment,  in  the  language  of  the  statute,  charges  that 

defendant  on  the  day  of  August,   1908,  did  unlaW' 

fully  sell,  offer  and  expose  for  sale  wine,  porter,  ale,  beer  and 
drinks  of  like  nature,  *  *  *  not  then  and  there  having  a  state 
license  therefor.  Issue  was  found  on  defendant's  only  plea, 
not  guilty,  and  on  the  trial  the  jury  found  him  guilty  as 
charged. 

On  the  trial  below  defendant  made  a  motion  in  arrest  of 
judgment,  which  was  overruled,  alleging,  as  he  does  here, 
that  the  iudictment,  in  one  count,  charges  several  and  dis' 
tinct  offences.  This  is  not  a  new  question,  and  the  motion 
was  properly  overruled.  State  v.  Maries,  65  W.  Va.  526,  and 
cases  cited.  Duplicity  is  not  available  on  a  motion  in  arrest 
of  judgment.    State  v.  Ball,  30  W.  Va.  382,    388. 

The  next  point  made  is  that  the  court  below  should  have 
sustained  defendant's  motion  to  set  aside  the  verdict  and 
award  him  a  new  trial.  It  is  contended  that  defendant's  mo- 
tions to  strike  out  the  evidence  of  each  particular  witness, 
and  to  strike  out  the  whole  evidence  of  the  state  should  have 
prevailed.  Motions  were  made  to  exclude  the  evidence  of 
some  witnesses,  hut  not  of  each  witness,  the  grounds  relied 
on  not  appearing.  Here  it  is  argued  that  these  motioM 
should  have  prevailed  because  some  of  the  witnesses  testified 
as  to  other  sales  than  thoee  made  on  August  16,  1908.  The 
motions  were  general,  applyiuf;  to  the  whole  evidence,  and 
not  alooe  to  the  evidence  of  sales  made  on  other  days.  When 
these  motions  were  made  the  request  that  the  state  elect  which 
sale  it  would  rely  on  for  conviction  had  not  been  made,  nor 
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does  it  appear  that  any  motion  was  made  to  the  court  to  re- 
quire the  state  to  make  such  election.  When  the  request 
was  made,  according  to  the  transcripts  of  the  evidence,  the 
state  elected  to  reply  on  the  sales  made  on  August  16,  1908; 
in  another  part  of  the  same  bill  of  exceptions  it  is  recited 
that  '"the  state,  by  its  counsel,  elected  to  rely  upon  the  sale 
made  on  the  16th  day  of  August,  1908,"  not  specifying  which 
of  the  several  sales  proven  to  have  been  made  on  that  day. 
The  evidence  of  all  these  witnesses  contained  other  matters 
proper  to  go  to  the  jury,  and  the  motions  being  general,  and 
not  confined  to  tlie  matter  of  tales,  were,  for  this  reason,  if 
for  no  other,  properly  overruled.  State  v.  Hood,  63  W.  Ta. 
182,  185-6.  Until  the  state,  on  motion  of  defendant,  was 
required  by  the  court  to  elect  the  particular  sale  it  wonid 
rely  on  to  sustain  conviction,  it  might  prove  and  rely  on  any 
sale  made  witJiin  one  year  prior  to  indictment  found.  Loftta 
V,  Common weaWi,  3  Grat.  601,  Anno.  808;  State  t.  Chis- 
ntll,  36  W.  Va.  664. 

The  next  point  relied  on  is  that  the  court  misdirected  the 
jury  by  the  state's  instructions  numbers  one,  two  and  three 
given.  These  instructions  are  not  verj'  artistically  dran-n.  It 
on  proper  motion  the  state  had  been  confined  t«  some  par- 
ticular sale  made  on  August  16,  1908,  and  defendant's  in- 
Fiructions  had  not  repeated  the  most  important  error  of  which 
he  complains  in  the  state's  instructions,  the  point  would  have 
force,  and  might  require  reversal  of  the  judgment.  The  prin- 
cipal point  is  that  neither  of  these  three  instructions  limited 
the  jury  to  iiny  particular  sale;  another  is  -that  by  number 
one  the  jury  was  told  th^t  if  defendant  individually  or  a» 
president  or  stockholder  of  the  Keystone  Political  Social  Club, 
by  him?i'lf  or  through  the  agency  of  some  other  person  com- 
mitted the  offen'je  charged,  or,  as  in  number  three,  if  he  was 
benefited  personally  therein,  he  was  guilty,  notwithstanding 
he  was  a  stockholder  or  officer  of  said  club.  Still  another  point  ■ 
is  that  instruction  number  two  was  based  in  part  on  the  theory 
that  defendant  had  made  sales  to  said  social  club,  when,  as  it 
is  claimed,  there  was  no  evidence  of  any  such  sole  made  on 
August  16,  1908,  to  support  such  fheoni\ 

On  the  principal  point  the  court  was  not  called  upon,  by 
any  motion  addressed  to  it.  to  ro(]uirc  the  state  to  make  an 
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election.  The  request  was  apparently  to  the  prosecuting  attor- 
ney. His  reply,  aceoidiiig  to  oae  part  of  the  record,  was  that 
he  elected  to  rely  on  the  sales  made  on  August  16,  1908;  ac- 
cording to  another  part,  that  he  would  rely  on  the  sale  made 
on  that  day,  Xo  esc-eption  was  noted  to  either  reply.  Both 
aie  contained  in  the  same  bill  of  exceptions.  The  state's  in- 
structions numbers  two  and  three  complained  of  did  not  con- 
fine the  jury  to  any  particular  sale,  or  to  a  sale  made  to  any 
particular  person;  but  number  one  did  confine  them  to 
August  16,  1908.  It  was  decided  in  State  v.  Cliisneli,  3C  W. 
Va.  659,  relied  on  by  defendant,  that  when  in  a  case  like  this 
"evidence  of  more  than  one  sale  is  given,  on  request  of  the 
defendants,  at  the  close  of  the  state's  evidence,  the  court  should 
compel  the  state  to  elect  the  particular  sale  on  which  it  will 
rely  for  conviction,  and  then  exclude  evidence  of  other  sales." 
This,  we  think,  the  correct  practice.  But  a  defendant  should 
avail  himself  of  this  right  by  motion  addressed  to  the  court; 
otherwise  any  sale  proven  to  have  been  made  within  the  statute 
of  limitations  will  support  a  verdict  of  guilty.  But  if  we  treat 
the  request  of  defendant,  and  the  election  or  elections  of  the 
state  as  the  equivalent  of  a  motion  to  and  ruling  by  the  court 
thereon,  how,  in  the  face  of  this  conflict  in  the  record,  are  we 
to  dispose  of  this  point  of  error?  There  was  evidence  of  sales 
made  on  other  days  than  August  16,  1908,  and  there  was  evi- 
dence of  sales  to  different  persons  made  on  that  date.  If  we 
had  before  us  the  state's  instructions  alone  we  might  with 
some  consistency,  perhaps,  say  that  the  state  should  have  been 
limited  to  some  Rale,  or  at  least  sales  made  on  August  16.  But 
six  instructions  n-ere  asked  by  defendant,  and  all  but  the  firs1>-^ 
a  peremptory  instruction  to  find  for  the  defendant,  were  given 
over  the  objections  of  the  state.  Each  of  these  instructions 
given  is  predicated  on  the  theory  of  sales  made  on  August 
16,  1908,  not  any  particular  sale  made  on  that  day.  By  in- 
struction number  five  the  jury  were  distinctly  told  "that  the 
State  relies  only  upon  the  alleged  illegal  sales  of  August  16, 
1908,  and  that  you  ai-e  not  at  liberty  to  and  shall  not  consider 
any  evidence  in  this  case  in  regard  to  any  other  sales  at  any 
other  time  or  place."  Instruction  number  six  tells  them  that  "if 
they  shall  believe  from  evidence  •  •  *  •  •  that  the  soJes, 
offers  and  exposures  for  sale  *****  were  made  for  and  on 
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behalf  Keystone  Unioa  Political  Social  Club,  a  corporation, 
then,  althovigh  said  corporation  would  be  liable  to  indictment 
and  punishment  therefor,  yet  defendant  cannot  be  found  guilty 
thereof  by  reason  of  the  mere  fact  that  he  was  a  stockhulder 
or  ofi&cer  of  said  corporation."  By  instruction  number  two  the 
jury  were  told,  on  the  same  subject,  "that  it  is  not  sufficient 
that  A.  L.  Calhoun  should  have  received  the  benefits  from  said 
sales  as  a  stockholder  in  or  officer  of  said  corporation,"  In 
none  of  the  instructions  proposed  by  defendant  was  the  state 
limited  otherwise  than  to  sales  made  on  August  16,  1908.  So 
that  if  there  is  any  error  in  the  state's  inEtructions  given,  the 
same  error  was  condoned,  if  not  waived  and  invited  by  de- 
fendant in  his  instructions.  Are  we  called  upon  then  to  re- 
verse the  judgment  below?  We  think  not.  The  rule  in  such 
cases  is  that  the  judgment  below  will  not  be  reversed  for 
error  introduced  into  the  record,  or  invited  by  the  party  ask- 
ing the  reversal.  Norfolk  £  Western  R.  Co.  v.  Mann,  99  Va. 
180  (37  S.  E.  849);  Carpenter  v.  Utz,  4  Grat.  270;  Comer 
v.  nUler  Lumber  Co.,  59  W.  Va.  C88-689  (S3  S.  E.  906),  cit- 
ing S  Enc.  PI.  &  Pract.  519.  See  also  Yance  v.  Evans,  11  W. 
Va.  343,  (Syl.  2);  Gimmi  v.  CuUen,  20  Grat.  439;  MurreJt  v. 
Johnson,  1  H.  &  M.  450:  Richmond  &c.  fijr.  Co.  v.  .Ifcrf/py. 
75  Va.  4fi9  (Syl.  4).  If  we  should  hold  it  error  for  the 
court  to  have  given  the  state's  instructions  without  limiting 
conviction  to  some  particular  sale  made  on  August  Ifi,  1908, 
there  would  stand  the  defendant's  instructions,  telling  the 
jury  in  effect  that  they  might  consider  any  sale  made  on  that 
day,  warranting  the  verdict  found.  We  know  of  no  rale  justi- 
fying such  a  practice. 

The  points  made  against  instruction  number  one,  that  if 
anthorized  the  jury  to  find  defendant  guilty  if  individually  or 
as  president  or  stockholder  of  said  club  by  himself  or  throng 
the  agency  of  another,  he  was  found  to  have  committed  the 
offense  charged;  and  against  number  three,  that  if  he  bene- 
fited personally,  notwithstanding  his  relationship  of  stockhold- 
er or  officer  thereof,  he  might  be  found  guilty,  maybe  dis- 
posed of  together.  We  do  not  understand  these  instrnctions  do 
or  were  intended  to  tell  the  jury  that  defendant  could  be  foand 
guilty  of  an  offense  committed  by  the  corporation  alone,  bnf 
only  that  if  by  pretense  of  a  corporate  act  defendant  individ- 
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ually,  had  committed  the  oftense  and  had  been  benefited  per- 
sonally, otherwise  than  as  etockholder  or  officer,  he  might  be 
foDxtd  guilty.  This  was  clearly  the  purpose  of  the  instmc- 
tions.  The  instructions  asked  and  given  on  behalf  of  defend- 
ant, make  this  fact  doubly  certain.  For  example,  by  defend- 
ant's instruction  number  two  the  jury  were  told  that  unless 
they  found  that  the  offense  had  been  committed  by  defendant 
personally  or  through  some  one  for  him,  and  he  had  received 
the  whole,  or  a  portion  of  the  proceeds  of  such  sales,  their 
verdict  should  be  acquittal,  although  the  evidence  disclosed 
that  he  was  an  officer  or  stockholder  of  the  Union  Political 
Social  Club,  a  corporation,  and  that  such  corporation  through 
its  agents  had  been  engaged  in  selling  intozicatiag  liquors, 
purchased  of  defendant  personally,  without  a  license  therefor, 
and  although  they  might  find  that  defendant  received  a  rake-ofl 
from  the  general  business  of  such  corporation  and  was  bene- 
fited as  stockholder  or  officer  thereof.  Defendant's  instructions 
numbered  three,  four  and  six,  given,  also  guarded  defendant 
against  the  danger  of  conviction  for  all  illegal  sales  distinctly 
those  of  such  corporation,  notvrithstaoding  any  interests  be 
might  have  had  therein  as  officer  or  stockholder,  and  we  cannot 
see  how  it  was  possible  for  him  to  have  been  prejudiced  by  the 
state's  instructions;  for  any  improper  inferences  which  the 
jury  might  have  drawn  from  the  language  of  these  instruc- 
tions was  fully  overcome  by  the  broad  instructions  given  for 
defendant,  and  which  fully  explained  the  meaning  intended  in 
giving  the  state's  instructions.  Moreover,  it  is  questionable 
whether  there  was  sufficient  evidence  in  the  case  to  justify  any 
instructions  based  on  the  theory  that  the  sale  or  sales  proven 
were  made  by  or  on  behalf  of  the  corporation.  The  state  in- 
Irroduced,  over  the  objection  of  defendant,  a  charter  incorporat- 
ing the  Keystone  Union  Political  Social  Club;  but  there  was 
no  attempt  by  defendant  to  show  a  regular  corporate  organiza- 
tion, and  a  business  regularly  conducted  under  it,  as  was  the 
case  in  '  State  v.  AtJdnson,  67  W.  Va.  539  (68  S.  E. 
291).  In  that  case  the  defense  was  based  on  a  charter  regu- 
larly issued,  and  organization  perfected  under  it,  and  a  sale 
made  to  members  only,  in  full  compliance  with  the  statute. 
In  this  case  no  such  defense  was  attempted.  We  do  not  know 
"from  this  record,  except  from  doubtful  inferences,  that  there 
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ever  was  an  organization  under  the  charter,  or  whether  the  cor- 
poration Iiad  aoy  inemherE,  or  that  a  license  had  been  applied 
for,  and  the  license  tax  paid,  as  required  by  chapter  32,  sec- 
tion 120-a,  Code  Sup.  1907.  The  sales  proven  were  not  sales 
made  to  nit'inbere,  but  to  peraons  in  nowise  connected  by  mem- 
bership or  otherwise  with  such  club.  A  mere  charter  obtained 
from  the  secretary  of  state  would  not  protect  defendant  from 
prosecution.  The  proof  is  positive  that  he  admitted  he  got  a 
rake^ofF  on  what  liquor  was  sold,  and  that  after  the  raid  made 
on  the  place  of  business,  the  money  seized,  and  arrests  had 
been  made  by  the  officer  of  tlie  law,  defendant  claimed  all  the 
money,  and  practically  admitted  that  the  business,  as  to  which 
there  can  be  little  doubt,  belonged  to  him.  Said  section  130-a, 
in  force  when  the  alleged  offense  was  committed,  makes  all 
persons  concerned  in  the  violation  of  the  law  subject  to  its 
penalties.  True  we  held  in  State  v.  Atldnson,  supra,  that  un- 
til the  question  of  the  bona,  fides  of  such  an  organization  has 
been  determined  by  the  adjudication  of  the  circuit  court,  as 
prescribed  by  said  section,  the  manager  thereof  can  not  l»e 
prosecuied  for  illegal  sales  to  members;  but  in  this  case  we  have 
no  proof  of  any  organization,  or  of  membership,  and  the  sales 
proven  were  not  made  to  meinbers. 

Finally  as  to  the  only  other  point  made  worthy  of  con- 
sideration, viz:  that  instruction  number  two  was  based  on  the 
theory  of  a  sale  by  defendant  to  said  club,  and  on  a  day  other 
than  August  16,  1908.  We  do  not  think  thb  the  correct  in- 
terpretation to  that  instruction.  It  does  submit  to  the  jury 
the  question  whether  defendant  "furnished  intoxicating  drinks 
to  the  said  club,  and  paid  for  the  same;"  but  this  is  not  the 
jwint  of  that  instruction.  The  point  is  that  if  the  juir  should 
find  he  did  thip,  and  that  he  received  the  money  derived  from 
the  sales  thereof,  or  a  portion  of  it,  and  that  said  sales  were 
made  with  his  knowledge,  and  under  his  directions,  then  he 
was  guilty  as  charged,  although  the  drinks  may  have  been 
delivered  and  the  money  received  by  another.  There  was  en- 
dence  that  defendant,  who  owned  and  conducted  a  regular 
licensed  saloon  in  the  same  locality,  had  about  July  26,  1908, 
furnished  intoxicating  liquors  to  the  place  where  the  sates  were 
proven  to  have  been  made,  and  we  think  there  was  enough 
additional  evidence  in  the  case  from  which  the  jury  mi^t 
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reasonably  have  inierred  that  the  buBinees  where  the  alleged 
sales  were  made  was  carried  on  in  this  way.  Whether  bo  or  not, 
the  point  attempted  to  he  made  is  not  the  point  of  the  in- 
Btmction,  and  we  eee  nothing  in  it  prejudicial  to  the  interest 
of  defendant.' 

Seeing  no  error  in  the  judgment  below,  of  which  the  de- 
fendant can  legally  complain,  it  Ie  our  judgment  to  affirm  it, 
and  we  will  bo  order. 

Affirmed. 


CHARLESTON. 

PoBTBB  V.  Mabshall  et  ai. 

Decided  October  18,  1910. 

NoBnoAOB—Trtist   Deeds — Foreclosure — Wew    Truatco— Appoint' 

On  a.  motion  under  section  5,  cbapter  132,  Code  190G,  to 
appoint  a  new  trustee  In  a  deed  of  trust,  in  place  ot  one  removed 
beyond  the  limits  of  the  state,  the  statute  of  limitations,  or 
preBumptlon  of  payment  after  twenty  years,  can  not  be  Inter- 
posed as  a,  defense;  such  ciuestlons  being  proper  subjects  for 
adjudication  only  in  suits.  In  a  court  having  Jurisdiction  of  tbe 
'  subject  matter  and  of  the  parties,  upon  proper  pleadings  and 
proofs  filed. 

Appeal  from  Circuit  Court,  Hancock  County. 

Application  of  W.  D.  Porter,  execntov,  for  the  appointment 
of  a  trustee,  to  which  John  Marshall  and  others  interposed  ob- 
jections. From  a  decree  appointing  a  trustee,  0.  S.  Marshall 
appeals. 

Affirmed. 

J.  B.  Sommerville  and  John  MarsMU,  for  appellant. 
E.  A.  Hart,  for  appellee. 

Miller,  Judge: 

The  motion  was,  under  section    5,  ch.    132,  Code  1906,  to 
appoint  William  Hooper,  trustee,  in  place  of  James  M.  Por- 
ter, removed  to  the  State  of  Pennsylvania,  trustee  named  in 
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a  deed  of  trust,  from  Marshall  and  wife,  dated  April  1,  1886, 
and  coveriBg  a  tract  of  land  in  Hancock  county.  The  pur- 
pose of  this  deed  was  to  secure  to  Jasper  M.  Forter,  payment  of 
nine  hundred  and  eighty-five  dollars,  evidenced  by  three  notes, 
due  in  one,  two  and  three*  yeara,  respectively,  all  bearing  in- 
terest payable  annually,  it  being  provided  therein  that  non- 
payment of  any  one  of  said  notes  when  due,  or  the  non-pay- 
ment of  the  interest  on  any  or  all  of  them  annually,  "sbalt 
work  the  maturity  of  the  whole  debt,  and  a  sale  of  said  prem- 
ises may  take  place." 

In  his  motion  or  petition,  W.  D.  Porter,  the  appellee,  rep- 
resented himself  to  be  the  executor  of  Fannie  Forter  Mc- 
Bride,  deceased;  that  sometime  after  the  making  thereof,  the 
date  not  being  alleged,  said  notes,  together  with  the  security 
for  the  payment  thereof,  for  a  valuable  consideration  had 
been  transferred  by  Jasper  M.  Porter  to  said  Fannie  Porter 
McBride,  and  that  she  continued  to  be  the  bona  fide  owner 
and  holder  of  the  same  to  the  date  of  her  death,  January  15, 
1908. 

On  the  return  day  of  the  notice,  April  21,  1909,  Marshall 
appeared,  resisted  the  motion,  and  was  given  thirty  days  to 
file  his  answer.  In  his  answer  in  writing,  filed  May  S4,  1909, 
he  admits  the  making  of  the  notes  and  deed  of  trust,  but  de- 
nies that  he  owes  anything  thereon;  alleges  that  said  notes 
had  all  been  paid,  at  least  twelve  years  prior  to  that  date. 
Later,  June  21,  1909,  on  motion  of  appellee  to  strike  out  his 
first  answer,  Marshall  tendered  and  moved  the  court  for  leave 
to  file  an  amended  answer,  which  motion  was  resisted  by  the 


Finally,  on  June  26,  1909,  the  court  below,  pronounced  the 
decree  or  order  appealed  from,  striking  out  the  original  an- 
swer of  Marshall,  refusing  to  file  the  amended  answer,  and 
decreeing  that  said  William  Hooper  be  and  he  was  thereby 
appointed  trustee  in  place  of  said  James  M.  Porter,  removed, 
and  substituting  him  to  all  the  rights,  powers,  duties,"  and 
responsibilities  of  the  trustee  named  in  said  deed;  also  adjudg- 
ing that  Marshall  pay  the  costs  of  said  motion. 

In  his  amended  answer,  in  addition  to  the  admission  and 
general  denial  contained  in  his  original  answer,  Marshall  by 
way  of  defense,  among  other  things,  probably  intended  to  plead 
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the  statute  of  limitations  of  ten  years  on  the  notes,  and  aa 
a  defense  to  the  motion  to  appoint  a  trustee  in  the  deed  of 
trust,  to  plead  and  rely  on  the  common  law  presumption  of 
payment  after  twenty  years.  But  he  did  not  in  terms  plead 
the  statute,  nor,  if  that  was  necessary,  did  he  specifically  plead 
tlie  lapse  of  twenty  years,  and  presumption  of  payment;  and 
he  made  no  motion  to  quash  the  notice  or  motion,  or  demur- 
rer thereto,  or  in  any  other  way  present  tlie  question  hy  proper 
pleading. 

The  question  presented  for  determination  is  whether,  with 
or  without  pleading,  putting  the  question  ia  issue,  the  defense  of 
actual  payment,  or  presumpti*-e  payment  aft«r  the  lapse  of 
twenty  years,  can  be  interposed  to  such  motion. 

It  has  been  many  times  decided  that  tlie  statute  of  limita- 
tions, which  would  bar  action  at  law  on  the  debt,  will  not  bar 
enforcement  of  payment  thereof  by  foreclosure  proceedings, 
or  sale  by  the  trustee  under  a  deed  of  trust,  or  mortgage,  or 
enforcement  of  a  lien  reserved  securing  paj-ment  thereof, 
Camden  r.  Alkire,  24  W.  Va.  674;  Crias  v.  Criss,  28  W.  Va. 
.tSS,  396  (Syl.  1)  and  cases  cited:  ffmn-s  v.  Johnsnn.  39  \V.  Va. 
299  (Syl.  4).  But  these  decisions  are  cited  and  relied  on 
by  appellant  for  another  proposition  which  they  fully  sustain, 
namely,  that  the  presumption  of  payment  from  lapse  of  time 
or  laches,  unless  repelled  and  explained,  will  defeat  enforcement 
of  such  lien.  It  is  upon  this  latter  proposition  that  appellant 
mainly  relies. 

On  the  question  presented.  Ibis  Court  said  in  Machir  v. 
Sehon.  14  W.  Ta.  777:  "It  is  not  contemplated  hy  the  said 
not  of  the  Legislature  that  on  a  notice  and  motion  thereunder 
to  remove  an  old  trustee  for  refusing  to  act,  and  appointing 
another  in  his  stead,  it  should  be  finally  adjudicated  and  set- 
fled,  whether  the  trust  debt  baa  been  paid  or  not,  or  whether.it 
has  been  assigned  or  not,  or  to  settle  and  adjudicate  anything 
finally  between  the  tnist-creditor,  named  in  the  deed  of  trust, 
and  his  assignee  or  assignees,  or  between  any  of  them  and 
the  trust-debtor  or  debtors.  That  more  properly  belongs  to  a 
court  of  equity  upon  bill,  or  in  other  proper  proceeding,  where 
such  matters  may  he  put  in  issue  and  more  satisfactorily  en- 
quired into."  The  Supreme  Court  of  Appeals  of  Virginia,  con- 
struing a  similar  statute,  held  that  such  proceeding  by  motion 
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determiaes  nothicg  as  to  the  rights  of  the  parties  imder  such 
deed,  and  that  the  order  of  the  court  would  not  in  such  a  case 
estop  the  grantor  from  asserting  that  the  Lnstrumeat  was  in 
effect  a  mortgage  enforcible  only  in  a  court  of  chancery. 
Pettus  V.  Atlantic  Savings  &  Loan  Association,  94  Va.  477 
(26  S.  E.  834).  These  decisions  aeem  to  us  well  founded  in 
reason.  It  certainly  was  not  contemplated  by  the  legislature, 
that  in  this  summary  proceeding  the  validi^,  amount,  or 
priority  of  the  debt,  or  any  other  question,  except  the  one  pro- 
vided for,  should  be  determined  therein. 

Several  objections  are  urged  to  the  application  of  the  cases 
cited  to  the  case  at  bar.  First,  it  is  said  that  Machir  v.  Se- 
hon,  is  distinguishable  from  this  case,  in  that  it  was  to  re- 
move one  trustee  and  substitute  another,  and  that  the  point 
covered  by  the  second  point  of  the  syllabus  did  not  fairly  arise. 
We  are  unable  to  so  distinguish  that  case.  The  same  points  pre- 
sented here  were  presented  and  decided  there  adversely  to  the 
contentions  of  appellant.  Second,  that  the  case  was  not  a  well 
considered  one,  no  authority  being  cif«d  for  the  views  expressed. 
We  can  not  bo  regard  that  caB«.  Third,  it  is  said  with  respect 
to  the  Virginia  case,  that  in  that  case  it  was  admitted  that 
something  remained 'to  be  done  under  the  trust,  while  in  the 
case  at  bar,  nothing  remains  to  be  done,  and  no  rights  exist 
under  the  trust,  rendering  the  appointment  of  a  trustee,  at  the 
cost  of  the  graotor,  a  vain  and  unnecessar}'  performance.  We 
cannot  agree  with  counsel  in  their  views  of  this  ease.  The 
motions  to  strike  out  the  original  and  refuse  to  file  the  amend- 
ed answer  of  appellant,  were  not  as  contended  equivalent  to  a 
demurrer  admith'ng  as  a  ftct  that  nothing  remained  due  on 
the  trust  debt.  These  motions  in  view  of  the  decisions  relied 
on  simply  amounted  to  saying  that  admitting  all  that  is  said 
in  the  answers,  the  answers  raise  questions  that  could  not  and 
should  not  be  adjudicated  in  this  proceeding.  The  motion, 
which  was  in  writing,  and  sworn  to,  distinctly  alleged  that  the 
notes  secured  by  the  trust  remained  unpaid.  The  answer  and 
amended  answer  of  appellant  amounted  to  no  more  than  a 
general  denial  of  indebtedness.  The  amended  answer  prac- 
tically admits  liability  on  the  notes  as  late  as  April  1,  1895, 
within  the  period  of  twenty  years  after  the  date  of  the  ma- 
turity of  the  notes ;  also  an  unsettled  etate  of  the  accounts  be- 
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tween  the  parties,  Tequiring  judicial  determination.     So  we  see 
little  room  for  distinguishing  this  case  from  the  cases  cited. 

Assuming  that  the  answers  contained  no  admissions  of  in- 
dehteduess  within  the  twenty  years,  and  that  no  formal  plea  is 
required,  may  a  motion  to  appoint  or  remove  a  trustee  under 
our  statute  be  defeated  upon  the  ground  of  presumption  of  pay- 
ment after  the  lapse  of  more  than  twenty  years  ?  It  is  earnest- 
ly argued  here,  upon  the  authority  of  Camden  v,  Alleire,  Criss 
V.  Criss,  and  Evans  v.  Johnson,  supra,  that  the  right  to  en- 
force the  lien  of  a  deed  of  trust  after  twenty  years,  is  gone, 
unless  the  presumption  of  payment  of  the  debt  be  over  borne 
by  satisfactory  proof  to  the  contrary,  and  that  it  would  be  ask- 
ing the  court  to  do-  a  rain  thing  to  appoint  a  trustee  to  execute 
a  trust  that  could  not  in  equity  be  enforced.  Jurisdiction  to 
appoint  trustees  whenever  a  vacancy  occurs  is  inherent  in  courts 
of  equity,  but  is  generally  also  conferred  by  statute,  declara- 
tory thereof.  28  Am.  &;  Eng.  Enc.  Law.  (2nd  Ed.)  958.  And 
if  this  were  a  suit  in  equity,  upon  bill  filed  to  appoint  a  new 
trustee,  or  to  enforce  the  deed  of  trust,  we  are  inclined  to  the 
view  that  the  position  of  counsel  would  be  correct.  In  such 
a  case  the  plaintiff  would  be  required  to  allege  and  prove  to 
the  court  reasonable  excuse  for  the  delay,  and  overcome  by 
satisfactory  evidence  the  presumption  of  payment  after  twenty 
years.  The  decisions  referred  to  so  hold.  But  for  our  statute, 
which  provides  a  remedy  by  simple  motion,  for  the  substitution 
of  a  trustee,  a  suit  in  equity  would  be  the  only, remedy.  Under 
the  heading,  "When  not  exercised,"  it  is  said,  28  Am.  &  Eng. 
Ency.  Law,  962:  "The  mere  fact  that  there  is  a  vacancy  in 
the  office  of  trustee  does  not  render  the  appointment  of  a  suc- 
cessor imperative,  if  such  appointment  would  serve  no  useful 
purpose.  Accordingly,  the  court  will  refuse  to  make  an  ap- 
pointment of  a  new  trustee  where  it  appears  that  the  trust  is 
invalid,  or  that  the  original  trustee  was  not  a  trustee,  but 
merely  a  debtor,  *  •  *  *  or  that  the  tnist  was  created  to  secure 
a  debt  which  is  barred  by  the  statute  of  limitations.  •  ■  •  • 
So,  too,  the  mere  fact  that  the  court  removes  a  trustee  is  not 
per  S0  a  reason  for  appointing  a  successor,  if  no  useful  result 
will  be  obtained  therehy,"'  See  on  this  subject,  28  Am.  &  Eng. 
Ency.  Law,  pp.  958-963.  In  Fuller  v.  O'Neal  (Texas),  18 
S.  W.  481,  the  court  says :    "Appellant  only  seeks  relief  in  two 
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respects:  He  asks  the  appointment  of  a  truEtee  empovered 
to  seU,  after  the  debt  is  clearly  barred  by  limitation,  when  this 
is  set  tip  as  a  defense.  To  grant  this  would  be  but  an  indirect 
way  to  accomplish,  through  the  court,  what  could  not  be  done 
directly,  througii  its  own  process.  Before  appointing  a  trus- 
tee with  power  to  aeW,  such  as  the  trustee  named  in  the  trust- 
deed  had,  the  court  would  necessarily  hare  to  inquire  whether 
plaintiff  shows  a  claim  which  the  law  permits  to  be  collected 
through  the  courts  with  the  defense  of  limitation  pleaded.  The 
petition  shows  that  the  claim  was  clearly  barred,  and,  under 
such  circumstances,  it  would  be  a  mockery  of  the  law  for  a  court 
to  empower  a  trustee  to  do  what  could  not  legally  be  done 
through  it9  own  process,  which  would  be  as  effective  as  the  due 
execution  of  the  power  by  the  trustee."  In  this  State,  of  course, 
though  the  statute  of  limitations  bars  this  remedy  at  law  on 
the  debt,  it  is  not  followed  in  the  enforcement  of  a  deed  of 
trust  securing  the  debt,  as  in  some  states.  The  Texas  case, 
however,  serves  to  illustrate  the  application  of  the  same  prin- 
ciple, where  after  twenty  years,  presumption  of  payment  of  the 
debt,  not  overcome  by  allegation  and  proof,  is  relied  on  as  a 
defense. 

We  come  again  to  the  controlling  question  there,  may  pre- 
sumption of  payment  after  twenty  years  of  ])roiH.Tly  iiiler- 
posed  as  a  defense  to  a  motion  to  appoint  a  new  trustee?  Our 
conclusion,  based  on  the  nature  of.  this  summary  remedy,  and 
the  decision  of  this  Court  in  HacMr  v.  Sehon,  and  the  Vir- 
ginia case  of  Pettus  v.  Loan  Ass'n.,  supra,  is  that  such  a  de- 
fense can  not  properly  be  interposed.  We  need  not  say  wheth- 
er, if  the  debt  had  been  admittedly  paid  off  and  discharged,  as 
the  argument  of  apellanfs  counsel,  we  think,  erroneously  as- 
sumes, the  court  would  on  this  motion  do  the  vain  and  useless 
thing  of  appointing  a  trustee  to  execute  the  trust.  What  we 
do  decide  is  that  in  a  case  like  this  the  mere  presumption  of 
payment,  which  in  a  proper  suit  may  be  overcome  by  proof. 
will  not  constitute  a  good  defense  to  such  motion.  The  rights 
of  the  parties  in  such  eases  we  think  can  be  properly  adjudicat- 
ed only  in  a  suit,  in  a  court  having  jurisdiction  of  the  subject 
matter  and  of  the  parties,  and  where  all  questions  that  might 
or  could  arise  may  be  finally  heard  and  determined  on  proper 
pleadings  and  proofs.  We  do  not  think  that  the  statute  con- 
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templated  the  litigation  of  any  such  questions  in  a  proceeding 
like  this. 

The  decree  below  will  therefore  be  affirmed. 

Affirmed. 


CHARLESTON. 

BoGOE89  V.  Buxton,  Clerk. 
♦Decided  October  5,  1910. 
CoimTS — Jarisdictiem  of  Supreme   Court. 

The  Supreme  Court  of  Appeals  has  JurfBdictfon  of  the  writ 
of  mandamjis,  though  at  the  adoption  of  the  constitution  such  writ 
did  not  apply  to  a  subject  matter  to  wbicti  it  lias  since  been 
mode  applicable  liy  statute. 
Constitutional  Law — Remediea — Power  of  Legi»latv.re. 

The   legislature  has  power  to  formulate,   prescribe,   modify 
and  alter  remedlee,  so  Its  action  does  not  Impair  the  obliga- 
tion of  contracts  or  Tested  property  rights. 
Courts — /urisdfcfion  of  fSupreme  Court. 

Section  89  of  chapter  3  of  the  Code  (1906)   Is  not  contrary 
to  the  constitution,  Art  VIII,  section  3,  In  giving  the  Supreme 
Court  of  Appeals  jurisdiction  by  mandamus  to  compel  election 
offlcera  to  legally  perform  their  duties. 
CoNSTiTOTioKAi,  I^Aw—JuTisdiction — Interference  toitk  Political 

Parties. 

In  absence  of  statute,  courts  do  not  exercise  jurisdiction  to 
interfere  or  control,  In  matters  purely  political,  pertaining  to 
the  management  and  proceedings  of  a  political  party. 
E^xcnoKS — Interference  of  Courts  with  Political  Parties. 

When  the  state  and  congressional  committees  and  a  con- 
gressional convention  and  a  state  senatorial  convention  of  a 
political  party  have  had  the  claims  of  two  contesting  county 
executive  committees  to  represent  the  party  before  them  for 
decision,  and  have  decided  that  one  of  them  1b,  and  the  other 
Is  not,  the  true  and  intimate  county  executive  committee,  the 
courts  will  not  review  such  decisions,  but  will  hold  it  con- 
clusive in  matters  before  the  courts  Involving  the  question 
which  la  the  lawful  county  executive  committee. 
Sake. 

It  is  the  duty  of  a  clerk  of  a  circuit  court  to  appoint  as  a 
ballot  commlBstoner  to  represent  a  political  party  on  the  board 
0.) 
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of  ballot  commlEs loners  a  person  designated  by  the  chairman 
of  tfae  dkunt;  executive  committee,  when  that  particalar  com- 
mittee bas  been  held  and  recognized  as  the  true  and  legitimate 
committee  in  contests  between  two  competing  committees  before 
the  state  and  consressional  committees  and  tba  congresBlonal 
and  senatorial  nominating  conventloos.  Involving  the  rl^t  of 
aucb  county  committees  to  act  for  the  party. 
7,     Mand*mu8— Groitniis. 

Tbe  clerk  of  a  circuit  court  has  not  sole  and  final  power  to 
decide  which  of  two  persons  designated  by  the  chairmen  of  two 
competing  county  executive  committees  of  a  political  party  for 
appointment  as  ballot  commissioner:  but  his  action  Is  subject 
to  review  and  control  by  the  courts.  He  can  be  compelled  by 
mandamus  to  appoint  the  proper  person. 

(PoFFESRABGEB.  Judge,  absent.] 

Api^icatiou  of  A.  L.  Boggesa  for  a  writ  mandamus  against 
Charles  Buxton,  clerk,  and  othera. 

Writ  Awarded. 

John  L.  ^Yh%lten  and  B.  H.  Blagg,  for  petitioner. 
George  E.  Price  and  17.  if.  0.  Dawson,  for  reapondentB. 

Beajino.v,  Jddoe  : 

The  executive  Committee  of  the  Bepubliean  Party  in  Mason 
County  issued  ealla,  on  the  19th  day  of  May,  1910,  for  primary 
elections,  one  for  selection  of  delegates  to  represent  the  B^ 
publicans  of  that  county  in  the  Republican  Convention  of  the 
Fifth  Congressional  District;  the  other  for  the  nomination  of 
candidates  for  the  House  of  Delegates  and  county  officers,  the 
selection  of  delegates  to  a  senatorial  convention,  and  the  elec- 
tion of  members  of  a  county  central  republican  committee.  One 
of  these  calls  caused  dissatisfaction  and  dissension  vithin  the 
party,  and  the  result  was  that  the  central  committee  met,  and 
reorganized  the  county  executive  committee,  removing  all  mem- 
bers, except  one,  and  appointed  new  men  in  their  places.  The 
central  committee,  when  full,  consists  of  ten  members,  one  from 
each  magisterial  district;  but  John  S.  Brannon,  a  member  of 
that  committee,  being  dead,  five  members  claiming  right  as  a 
majority  of  nine,  appointed  Bobt.  0.  Boggess  in  Brannon's 
place  as  a  member  of  the  central  committee,  making  the  com- 
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mittee  to  consiet  of  ten  members;  and  then  sucli  central  com- 
mittee, by  a  vote  of  six,  including  Boggeas,  made  up  said  new 
executive  committee.  Thia  reorganized  executive  committee 
called  primary  elections  for  the  selection  of  delegates  to  the 
coDgressiooal  convention,  and  for  the  selection  of  a  new  cen- 
tral committee  and  nomiDation  of  a  county  ticket,  and  issued 
a  call  for  a  mass  convention  to  name  delegates  to  the  sena- 
torial convention;  and  the  result  was  that  there  were  two  com- 
peting sets  of  delegates  to  the  congreaaional  and  senatorial  con- 
ventions, and  two  competing  nominated  sets  of  candidates  for  the 
House  of  Delegates  and  county  officers,  and  two  central  com- 
mittees. The  republican  committee  of  the  fifth  congressional 
district  met  before  the  primaries  were  held  to  determine  which 
of  the  two  competing  primary  election  calls  was  the  legiti- 
mate one,  and  it  was  decided  that  the  action  of  the  central 
committee,  in  revising  and  changing  the  call  for  a  primary 
election  of  congressional  delegates  was  valid,  and  that  the  call 
of  the'  old  executive  committee  was  not  valid,  having  been 
altered  and  partially  revoked  by  the  central  committee,  and  the 
call  of  the  reoi^janized  committee  for  such  primary  election  was 
binding,  and  that  the  action  of  the  central  committee  in  re- 
moving members  of  the  old  county  executive  committee  and 
appointing  new  members  was  binding.  Of  this  meeting  the 
old  committee  had  notice.  The  congressional  convention  which 
later '  assembled  appointed  a  committee  on  credentials,  and  it 
decided  in  the  same  way,  seating  the  delegates  selected  under 
the  call  of  the  reorganized  committee,  and  its  action  was  con- 
firmed by  the  convention,  and  the  delegates  claiming  under  the 
primary  called  by  the  new  executive  committee  were  seated.  The 
delegates  selected  under  the  call  of  the  old  committee  appeared 
before  the  credentials  committee. 

This  contest  went  also  before  the  Eepublican  State  Commit- 
tee, and  was  heard  by  it,  and  its  decision  was  that  the  new 
county  executive  committee  was  the  true  one,  authorized  to  act 
88  it  did.  The  reorganized  executive  committee  called  a  county 
mass  convention  to  Bend  delegates  to  the  republican  conven- 
tion for  the  nomination  of  a  candidate  for  the  State  Senate 
for  the  fourth  district,  and  delegates  were  by  it  appointed.  A 
contest  was  made  between  these  delegates  and  those  named  at 
the  primary  election  called  by  the  old  committee,  and  thia  con- 
67  w.  v«. 
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test  was  decided  by  Uie  committee  on  credentials  la  favor  of 
the  delegates  chosen  by  said  maaa  convcDtion,  the  committee 
reporting  to  the  convention  that  after  hearing  all  the  evidence 
presented  by  the  contesting  delegates  such  was  their  decision, 
and  the  convention  unanimously  adopted  the  report. 

Under  the  call  of  the  reorganized  executive  committee  for 
the  county  primary  election,  a  new  central  committee  was  elect- 
ed, and  that  committee  elected  a  new  executive  committee, 
making  Clias.  W.  Juhling  chairman  thereof.  Under  the  call  of 
the  old  committee  for  a  like  primary  election,  another  alleged 
new  central  committee  was  elected,  which  elected  another  al- 
leged executive  committee,  making  R.  E.  Mitchell  chairman 
thereof. 

Though  not  important  under  the  principles  controlling  our 
decision,  more  votes  were  polled  in  each  of  the  two  primaries 
held  under  the  calls  of  the  reorganized  committee  than  in  the 
primaries  held  under  the  calls  of  the  old  committee. 

Under  Code  (1906)  ch.  3,  section  3S,  Juhling  designated,  in 
writing,  to  Charles  Buxton,  clerk  of  the  circuit  court  of  Mason 
county,  A.  L.  Boggess  for  appointment  by  said  clerk  as  a  bal- 
lot commissioner  to  represent  the  republican  party  on  the  board 
of  ballot  commissioners,  and  Mitchell  designated  F.  G.  Mur- 
grave  for  ballot  commissioner.  Juhling  and  Boggess  demand- 
ed of  Buxton  that  Boggess  be  appointed;  bnt  Buxton  refused 
to  recognize  Juhling  as  chairman  of  the  executive  committee, 
authorized  to  designate  a  ballot  commissioner,  and,  on  the  con- 
trary, recognized  Mitchell  as  the  lawful  chairman,  and  under 
his  designation  appointed  Musgrave.  Boggess  asks  from  this 
Court  a  writ  of  matidamvs  to  compel  Buxton  as  clerk  to  ap- 
point him  as  such  ballot  commissioner. 

This  case  has  been  very  ably  and  elaborately  argned,  and, 
for  this  reason,  as  well  as  for  the  principles  involved,  requires 
a  full  statement  of  the  reasons  for  our  decision. 

The  Urst  question  arises  from  the  contention  of  defendant's 
counsel  that  this  Court  has  no  jurisdiction  to  entertain  this 
case.  This  contention  rests  on  the  fact  that,  though  the  con- 
stit^ution  adopted  in  1872  gives  the  Supreme  Court  original 
jurisdiction  "in  cases  of  mnndamntn" ,  it  must  be  the  wirt  as 
it  existed  then,  the  writ  having  only  the  scope  and  remedial 
operation  whicli  it  then  had,  applicable  only  to  such  subject 
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matters  as  it  then  applied  to,  and  that  the  legislature  could  Dot 
eularge  its  remedial  efficacy  and  make  it  cover  subjects  which  the 
writ  did  not  then  embrace.  It  was  argued  that  this  Court  held 
in  Marcum  v.  Ballot  Commissioners,  42  W.  Va.  263,  that 
vhilst  mandamus,  before  the  act  of  1893,  re-enacting  section  89 
of  chapter  3  of  the  Code,  would  not  cover  a  case  involving  the 
exercise  of  judicial  discretion,  yet  that  act,  as  to  election  mat- 
ters, enlarged  its  operation  and  applied  the  writ  to  all  duties 
of  election  oflRcers,  compelling  tliem  to  do  duties,  though  in- 
volving discretion  and  judgment;  and  that  this  enlargement  of 
the  function  of  the  writ  renders  the  act  unconstitutional,  aa 
applied  to  this  Court.  It  was  contended  that  this  holding  was 
either  wrong,  or  the  act  so  invalid.  We  do  not  see  our  way 
clear  to  disregard  that  case.  It  was  argued  that  the  clerk  of 
the  circuit  court,  in  deciding  which  of  two  contesting  nom- 
inees for  appointment  as  ballot  commissioner,  must  inquire  into 
lacte,  and  pass  judicially  on  the  matter,  and  therefore  manda- 
mus would  not  lie.  It  may  be  questioned  whether  his  duty  is 
not  purely  ministerial,  and  so  mandamus  lies;  likely  it  is.  In 
Dunlevy  v.  County.  Court,  47  W.  Va.  513,  it  is  held  that  the 
act  of  1893  intended  to  take  away  all  judicial  functions  from 
election  officers  and  make  them  only  ministerial  and  thus  apply 
mandamus  in  every  case.  Under  that  case  there  could  be  no 
question  as  to  mandamus  lying  in  this  case.  Both  the 
Marcum.  and  Dunlevy  Cases  give  mandaimus  in  the  present 
casa.  The  question  whether  the  action  of  the  ballot  commis- 
Bionere  in  determining  which  nominee  of  two  ^ould  go  on  the 
ballot  was,  in  nature,  gvaai  judicial,  perplexed  me  in  the 
W-arcum  Case,  and  in  remarks  in  Morria  v.  Board,  49  W.  Va. 
264,  I  suggested  it  as  a  question.  I  may  have  been  wrong  in 
indicating,  in  the  Marcwm  Case,  that  some  dirties  of  election 
officers  were  quasi  judicial  in  nature.  I  am  not  prepared  to  so 
admit.  In  the  Marcum  Case  a  board  of  three  ballot  commis- 
sioners  was  acting,  here  one  clerk.  There  may  be  a  difference. 
But  it  is  not  material  whether  we  regard  duties  of  election 
officers  aa  always  purely  ministerial  or  judicial,  because  the 
Marcum  and  Dunlevy  and  Morris  Cases  say  that  mandamfus 
lies  to  control  action  of  election  officers.  Even  though  we  say 
that  some  of  their  duties  are  judicial  in  nature,  yet  it  was 
within  the  power  of  the  legislature  to  enlarge  the  operation  of 
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the  writ  of  mandamtig,  for  prompt  remedy,  and  compel  proper 
action  by  such  officers,  whether  the  duty  be  only  ministerial  or 
quasi  judicial,  unless  that  statute  be  unconstitutional  as  ap- 
plied to  the  Supreme  Court. 

Is  the  act  so  unconstitutional?  We  say  that  it  is  not.  "Hem- 
edies  and  remedial  process  are  always  subject  to  the.  control 
of  the  legislature."  Black's  Cons.  Law  497.  In  Branson  v. 
Kinaie,  1  How.  (U.  S.)  311,  315,  316  the  Court  says:  "Un- 
doubtedly, a  state  may  regulate  at  pleasure  the  modes  of  pro- 
ceeding in  its  courts  in  relation  to  past  contracts  as  well  as 
future.  •  •  •  •  •  Whatever  belongs  merely  to  the  remedy  may 
be  altered  according  to  the  will  of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract.  But  if  that 
effect  is  produced,  it  is  immaterial  whether  it  is  done  by  acting 
on  the  remedy  or  directly  on  the  contract  itself.  In  eiliier  case 
it  is  prohibited  by  the  Constitution."  Cooley's  Cons.  lim.  at 
pages  405-06,  lays  down  the  law  aa  follows:  "Whatever  be- 
longs merely  to  the  remedy  may  be  altered  according  to  the 
will  of  the  State,  provided  the  alteration  does  not  impair  the 
obligation  of  the  contract;  and  it  does  not  impair  it,  pro- 
vided it  leaves  the  parties  a  substantial  remedy,  according  to 
the  course  of  justice  aa  it  existed  at  the  time  the  contract  was 
made.  It  has  accordingly  been  held  that  lavs  changing  rem- 
edies for  the  enforcment  of  legal  contracts,  or  abolishing  one 
remedy  where  two  or  more  existed,  may  be  perfectly  valid,  even 
though  the  new  or  the  remaining  remedy  be  less  convenient 
than  that  which  was  abolished,  or  less  prompt  and  speedy. 
"Without  impairing  the  obligation  of  the  contract,  the  remedy 
may  certainly  be  modified  as  the  wisdom  of  the  nation  shall  di- 
rect.' "  See  3  Va.  &  W.  Va.  Dig.  231.  We  cannot  realize  that 
the  convention' and  people  adopting  the  constitution  intended 
to  hamper  the  necessary  and  ordinary  powers  of  the  legislature 
to  formulate,  preBcribe  and  modify  remedies.  The  constitution 
gives  the  supreme  and  circuit  courts  equal  and  concurrent 
jurisdiction  in  mandamjus,  and  yet  the  position  of  counsel 
would  give  one  function,  a  greater  one,  to  the  action  in  the 
circuit  court,  another  in  the  supreme  court;  for  it  was  con- 
ceded by  counsel  that  the  legislature  could  enlarge  the  effect  of 
the  writ  in  circuit  courts  by  bringing  under  the  writ  matters 
not  under  it  at  common  law.    There  cannot  be  such  a  difference 
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in  the  functions  of  the  writ  in  the  two  courtB.  The  constitu- 
tion makes  no  such  discriniinatioQ,  no  such  restriction  upon 
the  office  of  this  remedy,  in  the  supreme  court,  and  we  should 
not  put  such  a  coDstruction  on  the  constitution  without  words 
plain.  The  constitution  gives  this  Court  jurisdiction  "in  cases 
of  habeas  corpus,  mandamus  and  prohibition."  The  word  is 
■  "cases",  which  means  the  form  of  action,  the  process,  not  the 
particular  subject  matter.  So  the  case  is  a  mandamus  under 
the  law,  this  jurisdiction  exists,  though  it  may  be  that  be- 
fore a  statute  the  matter  would  not  be"  cognizable  under  the 
writ, 

I  will  add  that  even  if  we  held  the  act  inoperative  to  give 
this  Court  jurisdiction  in  this  case,  there  would  still  be  juris- 
diction to  allow  Boggess  the  writ  to  be  inducted  into  an  office, 
this  vrrit  lying  without  statute  at  common  law  to  admit  one  to 
office  under  old  and  late  cases  cited  in  State  T.  Shumate,  48  W. 
Va.  363,  and  Kline  v.  McKelvey,  57  W.  Va.  29. 

Which  has  right  to  be  appointed  ballot  commissioner,  Bog- 
gess or  Musgrave?    We  do  not  find  it  necessary  to  say  whether 
or  no  the  central  committee  had  power  to  fill  the  vacancy  in 
its  membership  arising  from  the  death  of  one  of  its  members; 
or,  if  it  could  do  so,  whether  it  must  do  so  by  at  least  six  votes, 
a  majority'  of  the  full  committee  of  ten,  or  could  do  so  by  a 
vote  of  five,  a  majority  of  nine  members  after  the  death  of 
Brannon.     Nor  even  whether  the  new  executive  committee  is 
the  true  one.     Our  decision  is  based  on  the  fact  that  the  con- 
gressional  and  state  committees,   and   the    congressional    and 
senatorial  conventions  and  committees  on  credentials  have  heard 
both  sides  as  to  their  claims  to  legitimacy  upon  contest,  and 
have  decided  that  the  reorganized   county   executive   commit^ 
tee,   of   which   Juhling   is  chairman,   is   the   true   committee. 
The  state  executive  committee  has  so  held,  and  the  conven- 
tions of   the   party   and  their   committees   have   seated   i  ^^-" 
delegates,  deriving  title   through  that   reorganized  commi  ^°^^ 
and  if  we  give  force  to  their  adjudications  upon  these    ^^t'" 
litical  matters,  we  must  inevitably  say  that  Boggess  has  Mori- 
to   be   appointed  ballot  commissioner,   since   his   is   tbr  '  nom- 
source  of  title  as  those  delegates  to  those  convention.-,  compel 
shall  we  not  defer  to  and  recognize  those  decisions  ol^nc  de- 
party  authorities?     What    other   light    shall    guide  us?  ^..I^a- 
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matter  is  political.  We  have  no  statute  directing  us,  do  fixed 
rule  of  law.  The  matter  is  within  the  domain  of  politics. 
Those  party  conventions  and  committees  are,  we  may  aay,  courts 
or  tribunals  of  the  republican  party  with  known  and  acknowl- 
edged jurisdiction  to  entertain  and  decide  contests  and  other 
political  matters.  Their  decisions  are  res  jucUdta,  as  to  such 
political  nmtters,  bo  far  as  we  can  here  use  those  words.  As  a 
Court,  we  cannot  reverse  those  decisions.  To  do  this,  wb  would 
be  blind  to  what  everybody  knows  and  what  we  know  by  judicial 
cognizance,  that  greaf  political  organizations,  by  their  commit- 
tees, conventions  and  nominations  of  candidates  for  public  office, 
and  active  and  controlling  participation  in  elections,  wield  de- 
cisive influence  in  government.  Their  proceedings  within  their 
sphere  must  not  be  ignored.  It  would  be  ridiculous,  very  hurt- 
ful, for  the  supreme  court  to  go  back  of  the  action  of  those 
party  authorities,  review  all  the  facts  and  circumstances,  and 
say  whether  the  action  of  the  old  committee,  in  calling  pri- 
maries, was  wrong,  wheOier  the  central  committee  lawfully 
filled  a  vacancy  in  its  membership  by  a  proper  vote,  whether  its 
selection  of  a  new  executive  committee  was  binding,  whether  its 
call  for  primaries  and  county  convention  was  regular.  That 
would  be  to  make  this  a  political,  partisan  body,  regulating  and 
controlling  a  political  party,  make  the  Court  a  political  body. 
We  disclaimed  such  function  and  power  in  Marcum  v.  Ballot 
Commigsioners,  43  W.  Va.,  on  page  iti,  where  we  said: 
"There  must  be  some  limitation  to  our  powers.  That  is  the 
convention  whose  nominations  are  in  question  be'fore  us.  To 
hold  otherwise  would  be  for  this  Court  to  assume  power  to 
supervise  and  review  the  organization  of  political  conventionfr— 
practically  to  organize  them."  In  that  case  we  were  asked  to 
go  back  of  the  action  of  conventions  selecting  delegates  to  a 
I  nominating  convention,  and  say  that  certain  delegates  to  the 
to  fiter  were  improperly  chosen,  and  therefore  certain  nominees 
giveJ'c  not  such.  We  declined  this  power.  This  Court  expressed 
jurijke  view  in  Kump  v.  McDonald,  64  W.  Va.  323,  holding  that 
woulturts  do  not  exercise  jurisdiction  in  matters  purely  political 
circuifning  to  the  management  and  proceedings  of  a  political 
ceded  by^fcept  so  far  as  authorized  by  statute."  In  support  of 
the  writ  Jtio°>  I  quote  from  15  Cyc,  330:  "In  the  absence  of 
not  under  f-^  giving  them  jurisdiction,  the  courts  have  no  power 
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to  interfere  with  the  judgm^it^  of  the  committees  and  trib- 
unals of  established  political  parties  in  inattera  involving  party 
govemmeut  and  discipline.  It  is  much  more  proper  that  ques- 
tions which  relate  to  the  regularity  of  conventions  or  nomina- 
tions of  candidates  and  the  constitution  of  committees  should 
be  determined  by  the  regularly  constituted  party  authorities  than 
to  liave  every  question  relating  to  a  caucus,  convention,  or  nom- 
ination determined  by  the  courts,  and  thus  in  effect  compel  them 
to  make  party  nominations  and  regulate  the  details  of  party 
procedure  instead  of  having  them  controlled  by  party  authori- 
ties. Thus  the  action  of  a  state  convention  in  deciding  between 
two  contesting  delegations  ia  conclusive."  That  to  justify  in- 
terference by  courts  in  such  matters  there  must  be  a  statute, 
see  10  Am.  &  Eng.  Ency.  L.  660.  In  Cain  v.  Page  (Ky.),  43 
S.  W.  336,  a  statute  allowed  a  county  executive  committee  to 
pass  on  contests  between  candidates  for  nomination  for  of- 
fice, and  the  question  was  whether  the  county  committee  de- 
ciding a  contest  was  properly  constituted,  and  the  state  con- 
vention of  the  Democratic  party  held  that  such  committee  was 
a  valid  one,  and  the  supreme  court  said  that  "the  action  of  the 
state  convention  of  the  party  recognizing  the  committee  in 
question  as  the  regularly  organized  committee  is  conclusive  up- 
on the  courts."  The  court  said :  "The  voice  of  that  conven- 
tion was  the  very  voice  of  the  Democratic  party.  The  word  of 
the  convention  is  the  law  of  the  party,  and  courts  cannot  look 
beyond  this  word  or  this  law,  because  there  is  no 
other."  The  same  principle  was  folhjwed  in  Moody  v.  Trim- 
He  (Ky.),  58  S.  W.  504  (50  L.  E.  A.  810).  In  re  Pollard, 
25  N.  if.  Snpp.  387,  the  court  said  of  this  rule :  "The  adop- 
tion of  a  different  rule  will  inevitably  tend  to  bring  party  organ- 
izations and  the  courts  into  unseemly  conflicts  over  questions 
which  are  peculiarly  within  the  cognizance  of  the  former  trib- 
unals— ft  result  which  most  certainly  ought  to  be  avoided." 
In  re  Fairchild,  151  N.  Y..  359,  the  court  said  it  was  more 
proper  that  matters  relating  to  nominations  and  the  consti- 
tution of  committees  should  be  determined  by  party  authori- 
ties than  to  have  every  question  of  caucus,  convention  or  nom- 
ination determined  by  the  courts,  and  thus,  in  effect,  compel 
the  courts  to  make  party  nominations  and  regulate  the  de- 
tails of  party  procedure.  I  cite  the  well  considered  North  Da- 
8T  w.  v«. 
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kota  case,  State  v.  lAadkle,  91  N.  W.  950.  Its  syllabas  reads: 
"After  a  contest  on  the  merits  after  notice,  and  a  full  and  fair 
hearing  before  the  Btat«  central  committee,  a  decision  of  such 
committee  that  certain  delegates  from  a  county  convention  be 
Eeated  in  the  convention,  and  that  the  opposing  del^ates  he 
not  seated,  followed  by  the  adoption  of  the  state  convention  of 
the  decifiion  and  report  of  such  committee,  the  courts  will  not 
interfere  with  such  action  of  the  convention,  but  such  action  of 
the  convention  will  be  deemed  conclusive,  even.aa  against  those 
.  persons  nominated  in  a  rival  county  convention  for  count)'  of- 
ficers." We  do  not  eay  what  would  be  the  powers  of  the  courts 
in  the  absence  of  such  decisions  by  political  authorities. 

We  do  not  know  or  say  what  may  be  the  power  of  a  Repub- 
lican State  Committee  in  Euch  a  matter  as  that  before  us.  We 
do  say,  however,  that  in  this  case  both  sides  to  this  contesta- 
tion appeared  before  that  committee  and  submitted  their  rlaims, 
and  thus  came  under  the  jurisdiction  of  that  committee,  and  sub- 
mitted to  its  jurisdiction,  and  they  cannot  now  deny  its  de- 
termination. They  are  estopped  to  do  so.  Upon  principles  of 
voluntary  arbitration  this  is  so.  See  State  v.  Weston,  27 
Mont.  194. 

I  remark  that  the  primary  elections  held  under  the  call  of 
the  reorganized  committee  polled  more  votes  than  did  those 
held  under  the  other  committee,  showing  prepomderance  of 
popular  approval  of  the  party  reorganization,  as  representing 
the  party's  sentiment,  though  under  the  principle  on  which  we 
rest  our  decision,  this  is  not  material. 

It  was  argued  by  counsel  that  the  clerk  had  sole  and  ex- 
clusive power  to  say  which  of  the  contestants  should  be  ap- 
pointed ballot  commissioner,  and  that  he  is  not  subject  to  ju- 
dicial control.  We  cannot  for  a  moment  entertain  this  propo- 
sition. It  is  plainly  contrary  to  the  intent  of  the  Act  of  1893, 
and  would  put  a  wide  arbitrary  power  in  the  clerk's  hands. 
The  cases  above  cited  and  others  overrule  this  contention. 

The  writ  is  awarded. 

Brasxon,  Judge: 

I  make  this  postscript  note  after  decision  to  cite  the  follow- 
ing point  in  State  v.  Lesueur,  103  Mo.  253,  "An  agreement 
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between  opposing  candidates  for  nomination  for  office  to  sub- 
mit their  claims  to  the  state  committee  of  their  party  is  bind- 
ing on  them  by  way  of  estoppel." 

Writ  Awarded. 

Williams,  Jcdoe  (dissenting) : 

I  can  not  agree  to  the  majority  opinion  for  the  following 
reasons,  viz: 

(1)  I  do  not  think  this  Court  has  original  jurisdiction  of 
the  case.  It  ia  an  original  application  to  this  Court  for  matt- 
damvs  to  review  the  action  of  the  circuit  clerk  in  appointing  F. 
G.  Musgrave  as  republican  ballot  commissioner  in  the  county 
of  Mason,  and  to  reverse  his  action  and  compel  him  to  appoint 
petitioner  in  his  stead.  There  were  two  executive  committees 
of  the  republican  party  in  said  county,  each  claiming  to  be 
the  regular  one.  The  chairman  of  each  of  said  esecutive  com- 
mittees made  nominations  for  ballot  commissioner.  The  one 
designated  by  the  chairman  of  the  regular  committee  only  could 
be  appointed.  It,  therefore,  became  neceeaary  for  the  clerk 
to  investigate  the  facts,  and  ascertain  which  committee  was 
regular,  and  to  appoint  the  person  named  by  him,  if  he  was 
otherwise  qualified.  The  nature  of  the  case  presented  a  judic- 
ial, not  a  miDisterial,  question;  it  required  the  cljrfc  to  make 
an  examination  of  the  facta,  and  to  apply  the  law  to  them.  In 
the  language  of  Brannon,  Judge,  in  the  Marcwm.  Case,  42  W. 
Va.,  at  page  366:  "This  was  then  a  judicial  question,  called 
quasi  judicial  when  the  matter  is  before  an  officer  or  a  trib- 
unal, not  a  court:  and  such  a  question  can  not  Iw  made  the 
basis  of  a  mandamvs  at  common  law,"  This,  I  think,  is  ab- 
solutely sound.  The  clerk  in  the  present  case  had  a  question 
to  decide  similar  to  the  one  to  be  decided  by  the  ballot  com- 
missioners in  that  case.  Xow,  if  such  a  quer^tion  could  not  l)e 
reviewed  on  mandamus  at  the  common  law,  I  do  not  think  the 
legislature  can  confer  original  jurisdiction  on  this  Court  to  re- 
view it,  by  an  enlargement  of  the  writ,  I  do  not  deny  the 
power  to  the  legislature  to  modify,  or  even  take  away  a  rem- 
edy, provided  that  such  modification  or  substitution  of  lera- 
edies  does  not  interfere  with  vested  rights.  But  I  do  not  think 
the  legislature  has  the  power  to  so  enlarge  the  scope  of  a  writ 
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as  to  make  it  embrace  matters  over  which  this  Court  did  not  Lave 
original  jurisdiction  at  the  time  of  the  adoption  of  the  con- 
stitution, and  thereby,  indirectly,  extend  the  original  jurisdic- 
tion of  this  Court  over  matters  not  granted  to  it  by  the  con- 
stitution. Neither  do  I  deny  the  power  of  the  legislature  to 
regulate  the  gurwdictiooB  of  courts,  when  not  forbidden  to  do 
so  by  the  constitution.  It  is  admitted  that  the  question  which 
we  are  asked  to  review  by  mandamtis  could  not  have  been  re- 
viewed upon  such  writ  prior  to  the  enactment  of  section  89 
of  chapter  3  of  the  Code,  either  by  this  Court,  or  by  a  circuit 
court.  Now,  section  3,  Article  VIII  of  the  Constitution,  gives 
this  Court  original  jurisdiction  only  in  cases  of  habeas  corpus, 
mandamus,  and  prohibition.  The  original  jurisdiction  in  man- 
damus, then,  must  be  taken  to  mean  jurisdiction  of  such  mat- 
ters only  as  were  comprehended  by  the  use  of  the  writ  aa  de- 
fined by  the  common  law.  If  it  be  true  that  the  legislature  has 
power  to  confer  original  jurisdiction  on  this  Court  in  this  case, 
by  enlargement  of  the  writ  of  maJidamTts,  as  held  in  the  ma- 
jority opinion,  it  would  necessarily  follow  that  it  baB  power 
to  confer  original  jurisdiction  in  almost  any  case,  simply  by  en- 
larging the  scope  of  writs  and  remedies. 

So  far  as  I  know,  this  is  the  first  time  this  Court  has  had 
its  attention  called  to  the  constitutional  right  of  the  legisla- 
ture to  thus  enlarge  the  original  jurisdiction  of  this  Court. 
Nearly  all  of  the  mandamus  cases,  involving  questions  per- 
taining to  the  election  laws,  have  been  brought  here  on  writs  of 
error  to  the  circuit  courts,  and  the  question  of  original  juris- 
diction in  this  Court  hag  never  before  been  so  much  as  mooted 
in  the  opinions  in  any  of  the  decided  cases;  and  hence,  I  re- 
gard it  as  an  entirely  open  question. 

(3)  But  I  do  not  believe  section  89  of  chapter  3  of  the 
Code  was  intended  to  confer  jurisdiction  on  this  Conrt,  or  on  the 
circuit  courts,  to  review,  by  mandamus,  such  a  question  as  the 
petition  in  this  case  presents.  I  think  the  legislatuTe  intends 
that  the  writ  shall  embrace  only  such  matters  as  are  minis- 
terial, and  such  as  were  comprehended  by  the  writ  at  the  com- 
mon law;  the  statute  is  only  declaratory  of  the  common  law. 
If  the  legislature  intended  to  substitute  mandamvs  for  cer- 
tiorari, because  it  is  a  more  expedient  remedy,  why  then  did  it 
retain  the  latter  writ?  There  can  be  no  reason  for  letainii^ 
67  w.  Vb. 
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certiorari  in  election  esses,  if  mandatmis  is  intended  to  take 
its  place. 

Another  pot«nt  reason  supporting  the  view  that  the  legisla- 
ture did  not  intend  mandamiis  to  be  used  to  control  judicial, 
or  quasi  judicial  action,  is,  that  conflicting  rights  are  alwajs  in- 
volved when  such  questions  are  to  be  decided,  and  the  writ  of 
mandanivs,  being  a  peremptory  writ  to  compel  the  perform- 
ance of  an  unquestionable  legal  duty,  is  addressed  to  the  of- 
ficer whose  duty  it  is  to  perform  the  act,  and  by  such  writ 
the  claimant  of  the  right,  or  benefit  to  be  derived  by  the  act 
to  be  performed,  is  given  no  opportunity  to  be  heard.  The 
rights  of  parties  would  thus  be  determined  without  a  hearing. 
The  legislature,  in  my  opinion,  simply  intended  that  mtrndamus 
should  be  used,  in  election  matters,  to  compel  election  officers  to 
perform  purely  ministerial  duties,  just  as  the  writ  was  used  at  the 
common  law  to  compel  performance  of  ministerial  dntiea  in 
other  matters,  and  that  if  the  duty  to  be  performed  involved 
quasi  judicial  action,  then  certiorari,  and  not  mandamvs  was 
to  be  the  remedy.  We  have  many  statutes  that  are  simply  de- 
claratory of  the  common  law  rules  and  principles.  I  do  not 
think  we  can  get  around  the  question  by  saying  that  the  circuit 
clerk  is  a  ministerial  oiScer;  that  all  his  acts  are,  therefore, 
necessarily  ministerial;  that  he  must  determine  all  judicial 
questions  right;  and  that,  if  he  does  not  do  so,  his  action  can 
be  reviewed  by  mandamus.  Whether  the  question  to  be  de- 
cided by  the  clerk  is  purely  a  preliminary  question  pertaining 
to  his  ministerial  duty,  or  is  a  qvast  judicial  question  depends 
upon  the  very  natnte  of  the  question  to  be  decided,  and  not 
upon  the  fact  that  the  officer  who  decides  it  is  a  ministerial 
officer.  This  Court  can  no  more  convert  a  quasi  judicial  act 
into  a  ministerial  one,  by  deciding  that  all  the  acts  of  a  min- 
isterial officer  are  ministerial  acts,  than  it  can  change  a  law 
of  nature.  The  quality  of  the  act  depends  upon  its  nature,  and 
not  upon  the  official  character  of  the  officer. 

This  Court  held,  in  the  Marcy.m  Case,  that  mandamus  would 
not  lie  "to  control  or  reverse  the  action  of  a  court,  board,  or 
other  inferior  tribunal,  or  of  an  officer,  where  such  action  is 
one  of  discretion,  judicial  or  qiuisi  judicial."  And,  as  I  in- 
terpret the  opinion  in  that  ease,  it  holds  that  the  action  of  the 
ballot   commissioners   in  determining  that  Harvey's   and  not 
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Marcum'B  uame  should  go  on  the  ballot,  was  a  quasi  judicial 
question.  Now,  if  there  is  any  distinction  to  be  made  be- 
tween the  action  of  the  ballot  commissioners  in  that  caae,  and 
the  action  of  the  circuit  clerk  in  the  present  caee  in  deciding 
which  is  the  regular  one  of  two  factional  political  committeeSf 
1  confess  that  my  mind  is  not  able  to  grasp  it.  The  question 
presented  to  the  clerk  is  not  one  which  the  law  contemplated 
that  he  would  ever  be  required  to  decide,  yet  one  which  the  die- 
charge  of  his  duty  compelled  him  to  decide.  It  is,  therefore, 
a  question  collateral  to,  and  not  preliminarj'  to  the  perform- 
ance of  his  ministerial  duty.  It  is  a  question  which  he  was 
bound  to  determine  judicially,  preparatoiy  to  the  perform- 
ance of  his  purely  ministerial  duty.  The  question  presented 
to  him  arose  out  of  conditions  which  the  election  statute  seems 
not  to  have  contemplated  would  ever  exist,  and  in  respect  to 
which  the  statute  has  made  no  provision.  There  ia  nothing 
in  the  statute  to  ^ide  the  clerk  as  to  how  he  should  determine 
such  a  question,  and  his  decision  of  it  is  not  one  of  his  min- 
isterial duties,  within  the  meaning  of  the  statute.  Therefore, 
hia  decision  of  this  collateral,  judicial  question,  was  never  in- 
tended by  the  legislature  to  be  reviewed  by  writ  of  mandamus 
from  this  or  any  other  court.  According  to  my  understanding 
of  the  law  as  announced  by  this  Court  in  both  the  Marcatn 
Case,  42  \V,  Yn.,  and  later  "in  the  Dent  Case,  45  W.  Va.  750, 
the  clerk's  decision  in  this  matter  can  not  be  reviewed  in  this 
manner. 

(3)  But  suppose  1  am  wrong  in  my  view  concerning  the 
power  to  review  the  jiulicial  act  of  a  ministerial  officer  on  the 
writ  of  mandamvs.  still  I  am  unable  to  agree  with  the  ma- 
jority in  regard  to  the  merits  of  the  controversy.  If  the  mat- 
ter is  one  which  merits  the  consideration  of  this  Court  then  I 
know  of  no  other  way  to  decide  it  than  upon  an  investigation 
of  the  facts,  and  an  application  thereto  of  the  established  rules 
and  principles  governing  courts  of  justice.  Must  we  say  that 
because  the  state  committee,  and  committees  appointed  by  con- 
gressional and  senatorial  conventions  have  decided  the  ques- 
tion, that  their  decision  is  final,  and  binding  on  this  Court, 
and  that  wo  are  therchv  precluded  from  going  behind  them,  to 
look  into  the  merits  of  the  case?  Are  we  precluded  by  their 
judgments  from  looking  to  the  facts,  even  though  we  may  clear- 
er W.  Vn. 
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ly  see  that  their  judgmeDte  are  wrong!-'  If  such  is  the  law 
then  thie  Court  finds  itself  in  a  position  There,  in  many  cases, 
if  not  iu  this  one,  it  is  bound  by  the  action  of  a  political  com- 
mittee, composed  of  men  who  are  unsworn  and,  perchance,  o£ 
men  whose  better  judgment  is  blinded  by  partiality  or  favor- 
itism, to  lend  its  power  to  give  validity  to  an  act  of  injus- 
tice, I  know  of  no  rule,  or  custom,  prevailing  in  any  political 
party  in  thia  state  which  recognizes  the  power  in  a  state  com- 
mittee, or  any  other  committee,  to  determine  the  rights  of  con- 
flicting county  committees.  Indeed,  the  answer  in  thia  case 
denies  such  power,  right  or  custom  in  such  committee,  and  none 
such  is  proven.  I  do  not  think  the  decision  by  the  state  com- 
mittee, of  the  question  involved,  is  entitled  to  as  much  con- 
sideration in  this  Court  as  the  decision  by'the  clerk  himself. 
He  ia  a  ewom  officer  whose  duty  it  is  under  the  law  to  decide 
the  question.  The  committee  is  not  constituted  by  law  a  trib- 
unal to  decide  auch  mattera,  and  ita  members  are  not  sworn. 
Furthermore,  there  ia  no  evidence  that  the  question  was  volun- 
tarily submitted  to  the  state  committee  for  arbitration,  under 
an  agreement  to  abide  by  ita  decision.  Consequently,  the  ap- 
pearance of  both  parties  before  that  committee  for  the  pur- 
pose of  contesting  their  rights  should  not  affect  the  merits. 
The  following  cases  hold  that  the  decision  of  a  state  ex- 
ecutive committee  of  a  political  party  ia  not  binding  on  a  court 
in  determining  the  regularity  of  local  political  conventions: 
In  re  Broat,  27  N.  Y.  Sup.  176;  In  re  Heacoci,  41  K".  Y.  Sup. 
161. 

It  appears  that  the  custom  with  the  republicans  of  Mason 
county  haa  been  to  elect,  either  in  convention,  or  by  primary 
election  a  county  central  committee  composed  of  ten  mem- 
bers, one  from  each  magisterial  district.  This  committee  then 
appoints  a  county  executive  committee  composed  of  five,  or 
seven  members,  whf«e  duty  and  right  it  is  to  manage  the 
political  campai^a.  Each  committee  ia  selected  for  a  period 
of  two  years,  both  derive  their  power  from  the  republican 
party  of  Mason  county,  one  directly,  and  the  other  indirectly. 
Wow,  there  is  no  question  but  that  the  old  executive  committee 
was  the  duly  appointed  and  recfular  one.  If  it  waa  lawfully 
deposed  by  the  central  committee,  it  necessarily  follows  that 
the    new   committee  is  the    regular    one,    but  if  not  lawfully 
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depoeed,  then  the  committee  selected  under  the  call  for  a  pri- 
mary election  issued  by  tlie  old  eieeutive  conunittee,  and  held 
on  the  6th  day  of  Aagust,  1910,  is  now  the  regularly  con- 
stituted central  committee,  and  the  executive  committee  se- 
lected by  it,  of  which  R.  E.  Mitchell  is  the  chairman,  is  the 
regularly  constituted  esecutive  committee,  and  said  Mitchell 
would  have  the  right  to  designate  the  republican  member  of  the 
ballot  commission.  We  do  not  have  to  depart  from  the  plead- 
ings to  ascertain  the  facts.  They  do  not  depend  upon  the 
question  of  the  regularity  of  contending  factions  of  a  primary 
election,  or  mass  conyentions,  as  in  the  M<Wcum  Case,  and  as 
also  in  the  cases  cited  in  the  majority  opinion  rrom  N^ew 
York,  Kentucky  and  North  Dakota.  But  the  question,  which 
is  the  regular  one  of  the  two  contending  factions,  in  the  pres- 
ent case  can  be  determined  from  the  pleadings  alone.  The 
alternative  writ  seta  forth  how,  and  why  the  old  central  com- 
mittee attempted  fo  depose  the  old  executive  committee.  If 
the  attempted  deposition  was  without  authority,  it  follows 
that  everything  done  thereafter  by  the  substituted  executive 
committee  was  irregular.  There  is  no  question  that  the  old  ex- 
ecutive committee  was  constituted  according  to  the  political  cus- 
tom prevailing  in  the  republican  party  of  Mason  county  for 
many  years.  The  old  central  committee  had  appointed  it ;  and  it  is 
fully  proven  that  such  executive  committee  had,  previously,  ex- 
ercised the  right  and  power  to  conduct  the  political  affairs  of 
the  party  for  two  years,  and  until  after  the  next  succeeding 
county  convention,  or  primary  election.  I  do  not  believe,  from 
the  evidence  in  the  case,  that  the  central  committee  had  the 
right,  or  the  power,  to  depose,  at  its  pleasure,  the  executive 
committee,  and  to  substitute  another  in  its  place.  According 
to  the  rules  of  law  governing  in  cases  where  an  officer  is  ap- 
pointed to  serve  for  a  definite  period  of  time,  no  such  arbi- 
trary power  was  vested  in  the  central  committee.  Helmidt 
V.  County  Court,  65  W.  Va.  231.  But  let  it  be  assumed  that  it 
did  have  this  power,  it  can  still  be  said  that  it  never  exer- 
cised it.  It  is  true  that  some  of  the  members  of  the  county 
central  committee  assumed  to  act  for  the  committee;  less  than 
a  quorum  of  such  committee  met  and  went  through  the  form 
of  deposing  the  old  executive  committee,  and  attempted  to  put 
a  new  one  in  its  place.  But  their  act  in  this  regard  was  void. 
67  w.  v«. 
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It  is  a  well  establiehed  pailiamentaiy  rule,  that  it  requires  a 
majority  of  the  whole  nuiuber  of  the  members  of  any  board, 
or  committee  in  order  to  confititnte  a  quorum  for  the  trans- 
action of  businesB,  unless  authority  be  given  to  a  less  number 
by  the  body  constituting  it.  29  Cyc.  1688;  Uniied  States  v. 
BtUlin,  144  TJ.  S.  1;  HeUkell  V.  The  Mayor,  etc.,  65  Md.  126  j 
Ex  parte  WHlcocks,  7  Cow.  (N.  Y.)  402  (17  Am.  Dec.  535); 
Commonwealtk  ex  rel.  Clark  v.  Read,  2  Ashm.  (Pa.)  261; 
Cotton  Mills  V.  Commissioners  of  Cleveland  County,  JOS  N, 
C.  678;  Stanford  v.  Ellington,  117  N.  C.  158^  Blaichet  v. 
Blizard,  17  E.  C.  L.  508;  Spencer  V.  Maioney,  28  Col.  38. 

The  full  membership  of  the  county  central  committee  was 
ten;  and  only  five  members  of  the  old  central  conunittee  were 
present  when  they  assumed  to  depose  the  old  executive  com- 
mittee. They  first  attempted  to  fill  a  vacancy  in  the  central 
committee;  but  according  to  the  law  above  cited  they  were 
powerless  even  to  fill  a  vacancy.  The  new  member  was  not  a 
lawfully  constituted  committeeman,  and  all  their  proceedings 
were  void.  A  quorum  was  just  as  much  lacking  after  the  pre- 
tended appointment  of  the  new  member,  aB  before.  So  that, 
applying  the  rules  and  principles  of  law  regulating  bodies  of 
like  nature,  and  I  know  of  nothing  else  to  apply  in  the  de- 
cision of  a  matter,  whether  it  relate  to  personal  rights,  prop- 
erty rights,  or  political  rights,  the  entire  proceeding  by  the  old 
central  committee  was  only  a  pretense,  and  was  absolutely  void, 
and  conferred  no  authority  on  the  new  executive  committee. 
It  then  follows,  as  a  matter  of  course,  that  the  old  executive 
committee  was  the  regular  one,  and  that  the  central  commit- 
tee chosen  at  the  primary  election,  held  pursuant  to  its  call, 
was  the  regularly  constituted  new  republican  central  commit- 
tee, and  that  B.  E.  Mitchell,  the  chairman  of  the  new  executive 
committee  appointed  by  it,  is  now  the  regularly  constitated 
chairman  of  the  republican  executive  committee  of  Mason  coun- 
ty. I  do  not  think  the  political  wrong  attempted  to  be  con- 
summated by  less  than  a  quorum  of  the  old  central  committee 
should  be  sustained  in  a  court  of  justice  on  the  ground  that 
such  action  has  been  sanctioned  by  committees  appointed  by 
congressional  and  senatorial  conventions,  and  by  the  state  cen- 
tral committee.  Two  wrongs  can  not  make  a  right,  even  though 
the  right  be  only  a  political  one.    So  that,  instead  of  the  rela- 
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tor's  Bliowing  himself  entitled  to  the  ofBce  which  he  seeks,  if 
the  positiou  of  ballot  commisBioner  can  properly  be  called  an 
office,  by  a  clear  legal  right  thereto,  as  the  authorities  all  hold 
,  he  should  do  before  the  writ  will  lie,  hia  own  pleadings  show 
that  his  claim  is  without  1^1  foundation.  Belying  upon  the 
law  in  general,  governing  the  use  of  the  writ  of  mandamus, 
and  ujKin  the  decisions  of  this  Court  in  the  Marcum  Cage,  42 
W.  Ya.  sea,  and  the  later  Dettt  Case.  45  W.  Va.  750,  in 
particular,  I  would  refuse  the  writ  in  this  case. 
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ABILITY   TO  CONVKY  TITLE.     See  Specific  Performaace  9    {p. 
691). 

ABUTTING  PROPERTY— INJURIES  TO.     See  Municipal  Corpora- 
tioiu  3  <p.  29). 

ABUTTING      PROPERTY— CASTING      COLLECTED      SURFACE 
WATER  ON.    See  Municipal  Corporation*  1  (p.  29). 

ACCEPTANCE  OF   PART  PERFORMANCE.     See  Contracts   4    (p. 
S93). 

ACKNOWLEDGMENT: 

1.     A  married  vomaa  cannot  devest  hereelf  of  legal  or  equitable 
title  to  land,  except  hj  deed  or  contract,  acknowledged  as  pre- 
scribed by  statute.    Pickens  t.  Stout  4Z2. 
See  Appeal  and  Error  10  (p.  377). 

ACCRUAL  OP  ACTION.     See  Breach  of  Marriage  Promise  6    (p. 
31). 

ACCUSED — PRESENCE  OF.     See  Criminal  Law  7,   10    (pp.  546, 

548). 

ACTION: 

1.     Where  a  railroad  appropriates  property  temporarily  stored  on 
Its  right  of  way,  the  owner  may  waive  the  tort  and  recover 
In  assumpsit.    Waiter  v.  'Korfolk  A  W'  Ky.  Co.  273. 
See  Adjoining  Landowners  14  (p.  43);  Corporations  2  (p.  131). 

ACTION— ACCRUAL  OF.     See   Breach   of  Marriage  Promise   6    (p. 


ACTION  AGAINST  STATES.     See  States— Action     Against  4  (p, 

129). 

ACTION  ON  BOND.     See  Injunction  10   (p.  585). 

ACTION  ON  THE  CASE: 

1.  Lack  of  an  ad  damnum  clause  In  a  declaration  In  trespass  on 
the  case  Is  an  omission  of  matter  of  substance  and  cannot  be 
disregarded  on  a  demurrer  to  the  declaration.  McOUtmery  v. 
Jackson  417. 
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ACTION— INSTITUTION  OF.  See  Breach  of  Maniace  PromUe  2 
(p.  81  >. 

ACTION  MAINTAINABLE— WHEN.     See  Waite  1    (p.   418). 

ACTION  ON  POLICY.     See  Inaitrance  3   (p.  368). 

ACTS  OF  OFFICERS.  See  Statea—AcHon  Against  1  <p.  129; 
Injanction  i   (p.  130). 

ADJACE»IT  OWNER  EXCAVATING— DUTY  OP.  See  Aajoiniito 
LanOotouers  11  (p.  41). 

ADJOINING  LANDOWNERS: 

1.  An  owner  of  land  1b  entitled  to  ex  jure  naturae  to  later&l  sup- 
port for  bis  aoll.    Walker  v.  Stroanider  39. 

2.  Where  an  adjol&lne  owner  excavates,  taking  away  the  lat«rEl 
Bupport  of  hl8  neighbor's  ground,  causing  It  to  slide  of  Ita  own 
'welgbt,  he  Is  liable  for  damages.    JO. 

3.  An  owner  of  land  Is  not  entitled  ev  fure  naturae  to  lateral 
support  for  buildings  erected  thereon.    Jd. 

4.  Care  required  of  an  adjoining  landowner  in  excavating  not 
to  Injure  neighbors'  buildings  stated.    Id. 

5.  Care  required  of  an  adjoining  landowner  In  constmcttng  wall 
stated.    M.  40. 

G.  An  adjoining  landowner  wben  excavating  la  not  a  guarantor 
of  the  safety  of  adjacent  buildings,  nor  bound  to  take  precau- 
tions beyond  those  reasonably  practicable.     Id. 

7.  Ab  adjoining  owner  about  to  alter  the  condition  of  hiB  prop- 
erty must  give  the  owner  of  an  adjoining  building  notice  ot 
hiB  Intention.    Id. 

8.  An  adjoining  landowner  held  not  bound  to  give  the  owner  of  an 
adjacent  building  formal  notice  of  his  Intent  to  change  the 
character  of  his  land  where  such  owner  has  full  knowledge 
thereof.    Id. 

9.  Notice  by  a  person  Intending  to  change  the  character  of  his 
land  to  the  owner  of  an  adjoining  building  held  not  to  absolve 
such  person  from  the  duty  of  eierclelng  reasonable  care  to 
avoid  Injury  to  the  building.    Id.  41, 

10.  The  duty  of  a  landowner  excavating  to  exercise  ordinary  care 
not  to  Injure  an  adjoining  building  does  not  relieve  the 
owner  of  the  b'.illdlng  of  the  duty  to  prop  It  up  if  necessary.  Id. 

11.  An  excavator  must  use  ordinary  care  to  avoid  injury  to  an 
adjacent  building,  whether  defective  In  construction  or  used 
for  purposes  Involving  the   running  of  machinery.     Id. 

12.  Right  of  action  by  a  tenant  of  a  building  caused  to  fall  by 
negligent  excavation  of  an  adjoining  lot  stated.    Id. 

13.  In  an  action  for  damages  caused  by  negligent  excavating  of 
an  adjoining  landowner,  the  declaration  held  sufficient.    Id  43. 
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ADJOINING  LANDOWNERS— Cofl  (in ued. 
'    14.    In  an  acUon  tor  Injury  to  the  contents  of  a  building  by  al- 
lied negligent  excavation  of  adjacent  property,  refusal  of  a 
request  held  reversible  error.    Id.  43. 

IG.  Care  required  of  an  adjoining  landowner  In  excavating  as  to 
heavy  blasting  stated.    Id.  40. 

ADJOINING  LAND— USE  OF  PREMISE:S  AFFECTING.  See  Ad- 
joining LandovmcT*  11   (p.  41). 

ADJOINING  STRUCTURE— EXCAVATION  AFFECTING.  See  Ad- 
joning  Landowners  12  (p.  41). 

ADJUDICATION  OF  BONA  FIDES  OF  ORGANIZATION.  See  In- 
toxicating Liquors  8  <p.  637). 

ADMISSIBILITY  OF  BVIDEffJCE.  See  AsmuH  and  Batterv  1  (p. 
377). 

ADVERSE  POSSESSION: 

1.  Where  there  has  been  adverse  potwesslon  for  the  period  of 
the  statutory  bar,  a  Rrant  Is  preaumed.     Riffle  v.  Skinner  75. 

2.  SeUla  or  adverse  posaeselon  for  the  statutory  time  vesta  title. 
Id. 

3.  Nature  of  color  of  title,  stated.    Pickent  v.  Stout  42Z. 

4.  PoBBeSBion  of  a  tenant  held  under  an  agreement  of  attornment 
to  a  purchaser  as  affecting  such  purchaser's  adverse  posses- 
aion,  stated.    Id. 

See  Joint  Tenancy  1,  2  (p.  422). 
AFTER  ACQUIRED  TITLE.    See  Estoppel  1  (p.  3B7). 
AGENT— ILLEGAL  SALE  BY.     See  Intoxicating  Ligaora  13    (p. 

669). 
AGENT  TO  SEU.  LAND—AUTHORITY  OF.     See  Frauds,  Statute 

of  1  (p.  G89). 

AIDBE  BY  VERDICT.    See  Pleading  2  (p.  418). 

ALLEGATION  OF  MALICE.    See  Malicious  Prosecution  1  (p.  319). 

AIXEGATIONS— SUFFrCIENCT  OF.  See  Breach  of  Marriaoe  Prom- 
ise 4  (p.  30). 

ALIGHTING  FROM  MOVING  TRAIN.     See  Carriers  18   <p.  3E0). 

ALLOWANCE  TO  COVER  ERRORS  IN  SURVEY.    See  Vendor  and 

PuTCthaser  1  (p.  408). 
AMENDMENT  BY  IMPLICATION.    See  Statutes  E  (p.  135). 
AHElNDMBNT  OF  STATUTE.    See  Carriers  1  (p.  1). 
AMOUNT  IN  CONTROVERSY.    S%%  Appeal  and  Error  6  (p.  298). 
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AMOUNT  OF  COSTS  NOT  WARRANTING  WRIT  OF  ERROR.  See 
Prohibition  5  (p.  US). 

AMOUNT  OF  LAND  SOLD— MISTAKE  IN.  See  Judicial  Bale  4 
(p.  107). 

"A  PART  OF."     See  RailroaOt  1   (p.  136). 

APPEAL  AND  ERROR: 

1.  A  cbai-Ee  covering  a  case  not  presented  by  the  pleadfngB  held 
not  harmless  error,    Kunst  v.  Citv  of  Orafton  20. 

2.  To  sustain  an  exception  for  refusal  to  permit  a  vltness  to 
answer  a  question,  the  record  must  show  what  answer  the 
witness  was  expected  to  make.    Walker  v.  Btroanider  43. 

3.  The  exclusion  of  evidence  conetltutlng  no  defense  offered  by 
defendant  1b  not  prejudicial,  though  It  would  have  been  admis- 
sible if  offered  by  plalaUff.    ja. 

4.  A  charge  requested  by'  plaintiff  and  refused  held  not  re- 
versible error  where  the  court  correctly  directed  a  verdict  for 
defendant.    Butcher  v.  Sommervtlle  261. 

6.  A  Bpeclal  plea  in  an  action  for  injury  to  land  held  not  to  con- 
vert It  Into  a  controversy  concerning  a  way,  within  Const  Art 
8,  S  3,  so  as  to  give  the  Supreme  Court  of  Appeals  Jurisdic- 
tion.   Clark  V.  Dower  298. 

6.  In  actions  for  damages  for  trespass  on  land,  where  the  dam- 
age claimed  is  less  than  (100,  the  Supreme  Court  of  Appeals 
is  without  Jurisdiction.    Jd. 

7.  The  Supreme  Court  of  Appeals  held  to  have  no  Jurisdiction  by 
writ  of  error  of  an  action  for  injury  to  land  Involving  SS5.    Id. 

8.  Erroneous  rulings  on  evidence  must  be  specifically  pointed  out 
by  special  bills  of  exception,  or  assignments  of  error  in  the 
petition  or  brief.     Wright  v.  Ridgely  319. 

.  9.  An  appeal  bond  need  not  be  acknowledged  by  the  obligors. 
Jacoha  v.  WiUJoms  377. 

10.  Notice  of  hearing  at  a  term  of  the  Supreme  Court  outside  of  the 

grand  division  to  which  the  cause  belongs  held  sufficient  under 
Code  1906,  o.  113,  %  9.    Id- 

11.  In  trial  of  right  to  property  levied  on,  conflicting  circum- 
stances are  determinable  by  the  Jury,  and  the  verdict  will  not  be 
disturbed.    Kennedy  v.  Merchants'  £  Miners'  Bank  475. 

12.  A  Judgment  overruling  a  motion  to  set  aside  a  verdict  for  de- 
fendant and  refusing  a  new  trial  is  not  a  final  Judgment,  and 
no  wHt  of  error  will  He  th<>reto,  under  Code  1906,  c.  135,  f  1. 
Barker  v.  Stephenson  490. 

13.  A  decree  granting  specific  performance  Aeld  not  to  be  ra- 
versed  for  refusal  of  a  title  reference  demanded  after  pronounce- 
ment of  the  court's  decision,  where  the  facts  show  prinMi  facie 
a  good  title  In  plaintiff.    ArmatT<mg  v.  Jfaryland  QaaX  Co.  SSL 
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AFFBA.L  AND  ERROR— Continued. 

14.  'Where  plalntlS  wa«  entitled,  If  at  all,  to  recover  only  flDO,  a 
writ  of  error  cannot  He,  tbougli  plaintiff  declared  for  a  sum 
sufflcient  for  appellate  Jurladlctlm.     Laicson  v.  Bersman  636. 

15.  A  motion  to  dismlBs  an  appeal  should  state  specifically  In  writ- 
ing the  grounda  ttereof.  but  It  will  be  sufficient  If  tbe  grounds 
are  specifically  set  forth  in  the  briefs  tiled.  Whyel  \.  Jane 
Lew  Coal  A  Coke  Co.  651. 

16.  On  motion  to  dlsmlBs,  questions  layolvlng  the  merits  thereof, 
and  such  as  require  an  examination  of  tbe  whole  record,  can- 
not ordinarily  be  considered.    M. 

17.  Facte  proper  to  be  considered  on  motion  to  dismiss  an  appeal 
may  be  shown  by  reference  to  tbe  prior  or  subsequent  proceed- 
ings In  the  cause,  or  by  affidavit,  or  other  competent  evidence. 
M.  662. 

IS.  Whenever  It  appears  that  the  matter  In  controveray  bas  been 
extlngulsbed  pending  appeal,  the  appeal  will  be  dismissed.    Jd. 

19.  An  order  appointing  a  special  receiver  held  an  appealable  or- 
der within  Code  1906,  c.  136,  5  1,  cL  7.    Id. 

20.  A  special  receiver  of  a  federal  court,  though  authoriud  by  that 
court,  will  not  be  beard  in  the  state  Supreme  Court  upon  ap- 
peal from  a  decree  of  a  circuit  court  of  the  state  In  a  cause 
pending  there,  to  which  he  was  not  a  party,  where  his  personal 
rights  are  in  no  way  Involved.    Id. 

See  Criminal  Lav>  9,  11,  12.  13  {pp.  546,  548). 

APPEIALABLE  OKDBR.    See  Appeal  and  Error  19  (p.  652). 

APPEARANCE: 

1.  A  mere  inquiry  as  to  whether  a  continuance  can  be  taken  does 
not  amount  to  a  general  appearance.     Fulton  v.  Ramaey  321. 

2.  A  general  appearance  must  be  one  other  than  one  contesting 
the  Jurisdiction  only.    Id. 

3.  That  an  appearance  may  constitute  a  waiver  of  defects  In 
service  of  process.  It  must  bear  some  eubatantial  relation  to  the 

APPBUATE  JXmiSDICTION.  See  Appeal  and  Error  14  (p.  636); 
Divorce  3  (p.  119). 

Ai^PLICATION  FOR  LICENSE.  See  Attorney  and  Client  1,  2,  3  (p. 
213.) 

APPLICATION  OF  RULE.    See  Judicial  Sales  5  (p.  408). 
APPOINTMENT  OF  NEW  TRUSTEE,  See  Mortgage  1  (p.  673). 
ASSAULT  AND  BATTERY: 

1.  In  an  action  for  assault,  evidence  of  damage  from  interruption 
of  plalntltTs  business  held  admissible  under  a  general  charge 
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ASSAULT  AND  BATTEaiY— Continued. 

In  the  declaration,  la  the  absence  of  a  demand  for  a  bill  of 
particulars,  under  Code  1906,  c.  130,  g  46.  Jaoobt  v.  Williatiu 
377. 

ASSAULT  ON  PASSENOBR.     See  Carrierg  21,  22   (p.  582). 

ASSAULT  WITH  INTENT  TO  KILL.     See  Homicide  1,  4,  E,  (pp. 

534,  548). 
ASSESSMENT.    See  Taxation  3  (p.  38G). 
ASSESSMENT  LIST.    See  Taxation  1  (p.  385). 
ASSISTANCE  OF  COUNSEL.     See  Criminal  Law  6,  8  (p.  546). 

ATTORNEY  AND  CLIENT: 

1.  On  application  to  tbe  Supreme  Court  for  license  to  practice 
law  under  Code  1906,  c.  119,  S  1,  and  the  rule  of  court,  order 
of  county  court  as  to  good  moral  character  of  the  applicant 
win  be  treated  as  prima  facie  evidence  only.  In  re  Applica- 
tion for  License  to  Practice  Law  213. 

2.  An  application  for  a  license  to  practice  law  under  Code  1906, 
c.  119,  will  be  denied  on  a  showing  that  the  applicant  has  not 
the  requisite  good  mora]  character.     Id. 

3.  On  an  application  for  a  license  to  practice  law  and  protest 
and  objections  thereto,  Aeld,  that  the  evidence  was  sufficient 
to  show  that  applicant  was  not  of  such  good  moral  character  as 
to  be  entitled  to  the  license.    Id. 

AUTHORITY  OF  AGENT  TO  SELL  LAND.     See  Fraitdt—atatute 

of  1    ip.  589). 
AUTHORITY  TO  MAKE.    See  Imurance  2  (p.  368). 
AUTHORITY  OF  OFFICER.    See  Injunction  6  {p.  X30). 

BAILMENT; 

1.  A  railroad  company,  appropriatlns  property  of  another  tem- 
porarily stored  on  Us  right  of  way,  fteld  not  to  become  an  In- 
voluntary bailee  thereof.    Walker  v.  Norfolk  i  W.  Jty.  Co.  278. 

2.  "Bailment"  defined.    Id. 

3.  The  words  "Involuntary  bailments"  and  "InToluntarr  depoGlts" 
d^ned.    Id. 

BETNEFITS— OPTER  TO  RESTORE.  See  Cancellation  of  /lutra- 
ments  1  (p.  485). 

BETWEEN  TBNANtS  IN  COMMON.     See  Partition  3    (p.  422). 
BILL  AGAINST  ESECUTOR.     See  Executors  and  AaminUtratort. 

2  (p.  373). 
BILLS  OF  EXCEPTION.  See  Criminal  Law  9,  16   (pp.   546,  553). 
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BILL  OP  BXCBPTION8   AND  ASSIGNMBNTS   OP   ERROR— NE- 
CBSSITT  FOR.    See  Appro)  and  Error  8  (p.  31»). 


BILL  TO  INVALIDATE  STATUTE.     See  Carriert  16   (p.  136). 

BILL  OF  REVIEW.    See  EipMy  4  (p.  518). 

BONA    FIDES    OF   ORGANIZATION— ADJUDICATION   OF.     See 

Intoxieating  LigMon  8  (p.  637). 
BOND.    See  Appeal  and  Error  9  (p  3TT). 
BOND— ACTION  ON.     See  Inunction  10  tp.  686). 
BREACH.    See  Contracts  6  <p.  503). 
BREACH  OF  CONTRACT.     See  Set-Off  and  Counter  Claim  1    (p. 

403). 
BREACH  OF  MARRIAGE  PROMISE: 

1.  Indeflntte  coavereatlonB  held  Bufflcleat  to  show  a  marriage  con- 
tract, without  proof  of  ati  express  and  formal  engasement. 
Connolly  T.  BolIini7er  31. 

2.  An  otfer  of  performance  by  a  person  renouncing  a  contract  of 
marriage,  after  the  other  party  has  brought  suit  for  breach 
thereof,  held  not  to  bar  recovery.    Id. 

3-  Renunciation  of  a  contract  of  marriage  alters  the  status  of  the 
parties  ipio  facto,  and  a  right  of  action  accrues  at  once.     Id. 

4.  In  assumpsit  for  breacb  of  marriage  promise,  the  dates  of  the 
promise  and  request  for  performance  may  J>e  laid  under  a 
videlicet,  and  the  prooF  may  vary  therefrom.    Id.  30. 

6.  Though  a  promise  of  marri'.ge  made  In  consideration  of  the 
allowance  of  illicit  sexual  Intercourse  is  void,  mere  proof  of 
Indulgence  therein  at  the  time  of  making  of  the  promise  does 
not,  as  matter  of  law,  vitiate  the  contract.    Id. 

BREACH- WAIVER  OP.    See  Contractt  4,  5  (p.  503). 

BUILDINGS.  See  Adjoining  Landowners  3,  4,  5,  6,  7.  8,  9,  10,  11, 
12  (pp.  39,  40,  41). 

BURDEN  OP  PROOF.     See  Linitation^  of  Action*  S,  4    (p.  423). 

CANCELLATION  AND  ACCEPTANCE— ELECTION  BETTWEEN. 
See  Contracts  3  <p.  603). 

CANCELLATION  OF  INSTRUMENTS: 

1.  A  bill  to  cancel  a  contract  shoald  tender  all  property  and 
rl^ts  derived  under  it.    Rva»  t.  Succ  485. 

2.  Requirements  of  bill  to  cancel  a  contract  for  fraud  stated.    Id. 
CARE  REQUIRED.    See  Adjoining  Landoumers  3,  4,  5,  6  (pp.  39, 

40). 
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CARRIAGE  OF  PASSENGERS.  See  Carrier*  23.  24,  25,  26,  27  Cp. 
467). 

CARRIER— LIABILITY  OF  FOR  CONDUCTOR'S  ACTS.     See  Car- 
rier* 24   (p.  468). 
CARRIERS: 

1.  Acte  1907.  c.  41  (Code  Supp.  1909,  H  2496al-S496a3}.  amends 
Acts  1872-73.  c.  227,  as.  amended  bj  Acta  1885,  c.  42.  Coal  <£ 
Coke  Ry.  Co.  v.  Conley  134. 

2.  Acts  1907,  c.  41  (Code  Supp.  J909.  S8  2496al-2496a3,  regulating 
passenger  rates,  Is  in  all  respects  valid  on  Its  face.    Id.  135. 

3.  Tbe  Legislature  cannot  limit  railroad  rates  so  as  to  reduce 
them  below   the  point   of  reasonable   remuneration.     Id.    132. 

4.  For  the  purposes  of  Acts  1S72-73,  c.  227,  ss  well  as  Acts  1907, 
c.  41  (Code  Supp.  1909,  SS  2496al-2496s3),  regulatlns  railroad 
rates,  two  railroads  operating  in  connection  with  one  another 
under  a  lease  or  otherwise  constitute  a  single  road.     Id.  134. 

5.  Acts  1907,  c.  41  (Code  Supp.  -1909,  {IS  24gGal-Z49Ga3) .  suBjects 
all  railroads  50  miles  long  and  over  to  a  limit  of  two  cents  per 
mile,    leaving    all    others    subject    to    tormer    legiBlation.     It. 

C.  Proviso  In  Acts  1907  c.  41  (Code  Supp.  1909,  St  Z496(il-2496a3), 
as  to  the  application  of  the  act  to  railroads  under  60  mllee  In 
length  construed.    M. 

7.  The  words  "under  the  control,  management,  or  operation"  as 
used  In  the  proviso  of  Acts  1907.  c.  41  (Code  Supp.  1909  f| 
249Gal-249Ga3 ) ,  providing  that  the  act  shall  not  apply  to  any 
railroad  under  60  miles  in  length,  mean  the  same  as  the 
words  "'a  part  of."     Id.  136. 

8.  Reasonable  rate  Is  allowed  on  the  amount  actually  Invested  In 
good  faith,  fictitious  valuations  being  rejected.     Id.  136- 

9.  Under  peculiar  circumstances,  what  would  ordinarily  be  a  reft- 
Bonable  rate  of  profit  on  the  entire  investment  Is  disallowed 
as  being  more  than  the  service  is  wortb  to  the  public,  and, 
therefore,  unjuet  to  It.    Id.  136. 

10.  That  a  new  road  was  bnllt  without  expectation  of  an  Imme- 
diate realization  of  a  fair  return  on  the  Investment  does  not 
Justify  disallowance  of  such  return  If  it  can  be  earned  without 
exaction  of  unreasonable  rates.— /d.  137. 

11.  Earnings  of  a  railroad  applied  to  the  purchase  of  additional 
equipment  and  other  improvements  must  be  regarded  as  a  part 
of  Its  net  earnings  on  an  inquiry  as  to  whether  a  rate  statute 
Is  conflscatory.    M. 

12.  In  ignoring  unconstitutional  statute  limiting  railroad  tares 
and  appealing  to  equity,  a  railroad  relies  on  the  legal  principle 
allowing  it  to  reduce  by  its  own  hands  a  wrong  done.    Id.  131. 

13.  A  railroad  Is  excepted  from  the  c^wratlon  of  the  penal  clause 
of  Acts  1907,  c.  41  (Code  Supp.  1909,  SS  2496al-2496a3).  daring 
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CARRIERS — Continued. 

the  prosecution  of  a  suit  to  determine  whether  the  statute  1b 
coaflscatory.    li.  134. 

14.  A  suit  to  have  a  railroad  rate  statute  declared  conAscatory 
and  Its  enforcement  enjoined  should  ehov  a  strong  and  com- 
plete prima  fade  case     Id.  136. 

15.  A  bill  flled  hy  a  railroad  chargloK  an  absolute  lose  on  trans- 
portation of  passengers  duly. verified  Aettt  sufficient  as  a  bill 
to  Invalidate  a  nits  regulating  statute.    Id. 

16.  A  decree  enjoining  the  enforcement  of  a  rate  statute  as  con- 
fiscatory should  contain  a  clause  saving  to  defendant  the  right 
to  proceed  In  the  future  to  obtain  a  vacation  thereof.  If,  under 
altered  circumstances,  It  Is  no  longer  confiscatory.     Id.  137. 

17.  Failure  to  Bt<^  a  train  long  enough  to  permit  passenger  to 
slight  at  station  will  not  excuse  passenger  from  negligence  In 
alighting  after  the  train  has  started.  Farle]/  v.  Norfolk  £  W. 
Ry.  Co.    361. 

18.  Passenger  alighting  from  moving  train  held  guilty  of  contribu- 
tory negligence,  barring  recovery  for  injuries  received.    Id.  360. 

19.  Railroad  hfCXd  not  liable  for  act  of  Its  conductor  In  negligently 
directing  passenger  to  Jump  from  a  moving  train.    M.  361. 

20.  The  relation  of  carrier  and  passenger  does  not  terminate  until 
a  passenger  has  a  reasonable  time  to  leave  the  railroad  prem- 
ises.   McDade  v.  Norfolk  d  W.  Ry.  Co.  582. 

21.  Provocation  by  Insulting  words  alone  does  not  Justify  an  as- 
sault upon  a  passenger  by  the  conductor.    Id. 

22.  Exemplary  damages  are  allowable  in  an  action  against  a  rail- 
way company  for  willful  injury  inflicted  hy  the  conductor  on 
the  passenger  without  lawful  Justification.     Id. 

23.  Liability  of  a  carrier  that  has  used  reasonable  diligence  to  pro- 
vide cars  for  injuries  to  a  passenger  while  riding  on  a  plat- 
form of  the  car  stated.    Horveil  v.  Kmawha  A  M.  Ry.  Co.  467. 

24.  Act  of  a  railway  conductor  In  receiving  and  carrying  passen- 
gers on  the  platform  when  the  train  was  overcrowded  held 
to  bind  the  railroad  company.    Id.  468. 

26.  Llahlllty  of  a  carrier  for  injuries  to  a  passenger  compelled  to 
ride  on  a  platform  of  the  car  stated.    Id.  467. 

26.  Injury  to  a  passenger  while  riding  on  the  platform  of  a  car 
because  of  the  overcrowding  of  the  train  usually  constitutes 
a  prima  facie  case  of  negligence  of  the  carrier.    Id. 

27.  Right  of  a  passenger  Injured  while  standing  upon  the  plat- 
form of  a  railroad  car  to  recover  stated.    Id. 

CASTING  CCa-LECTE!D  SURFACE  WATER  ON  ABUTTING 
PROPERTY.     See  Municipal  Corporations  1   <p.  20). 

CAUSE— HEIAHING  OF.    See  Appeal  and  Error  10  (p.  3T7), 
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CAVEAT  EMPTOR.     See  /utffeioJ  Sales  5    (p.  408). 

CERTAIN  IN  DEJSCRIPTION.     See  Taxation  3   (p.  385). 

CHABTESt  AMENDMENT.  See  JfunlcipoJ  CorpoTatiotit  3,  4  (p. 
110). 

CIECUIT  COURT— JURISDICTION  OR  See  Municipal  Corpora- 
tions 2.  3,  i  (pl  110). 

CIVIL  DAMAGE  ACTIONS.     See  Intoxicating  Liquors  2   (p.  5). 

CIVIL  DAMAGES— RIGHT  TO.    See  Inlosicatinff  Liquors  1  (p.  4). 

CIAIM  TO  DECBDEINTS  ESTATE.  See  Executors  and  Admin- 
Utratora  3  (p.  564). 

CLAIM  FOR  UNLIQUIDATED  DAMAGES.  See  Set-Oft  and  Cottn- 
ter  Claim  3,  4  (p.  504). 

CLOUD  ON  TITLE— REMOVAL  OF.  See  Quieting  Title  1,  3  {p. 
669). 

COMMEStCB; 

1.  The  Intenitate  Commerce  Commission  In  the  first  instance  has 
exclusive  power  to  pass  on  rates  fixed  by  an  Interstate  carrier. 
Thacfcer  Coal  rf  Coke  Co.  v.  Norfolk  d  W.  Ry.  Co.  448. 

2.  A  sate  court  cannot  enloin  a  railroad  company  eagaged  in 
Interstate  commerce  from  filing  with  the  Interstate  Commerce 
Commission  a  schedule  of  its  ratea  as  unreasonable  and  dia- 
criminatory.    Id. 

COMPELLING  WATER  COMPANY  TO  FURNISH  WATEai.  See 
Mandamus  1  (p.  285). 

COMPETENCY.     See  Jury  1,  2  (p.  4). 

COMPLETENESS.    See  Specific  Performance  4  (p.  423). 

COMPUTATION  OF  PERIOD.  See  Limitation  of  Actions  1,  2  (p. 
423). 

COMMISSIONERS  OF  ELECTION.     See  Elections  1   (p.  278). 

COMMON  SOURCE— TITLE  IN.     See  Partition  6    (p.  423). 

CONCLUSIVENESS.    See  JudgTnent  3  (p.  3B7). 

CONDITIONS  PRECEDENT.     See  Irtsurance  3    <p.   368). 

CONDUCTOR'S  ACTS— LIABILITY  OF  CARRIER  FOR.  See  Car- 
riers 24  (p.  468). 

CONFIRMATION.     See  Judicial  Sale  2  (p.  407). 
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constitutional  law: 

1.  Rul«  for  construction  of  etatutee  aa  to  presumption  of  leglslatlTe 
Intention  to  violate  Conatltutlon,  stated.  Coal  S  Coke  Ry.  Co. 
V.  Conley  133. 

2.  Courts  will  nerer  Impute  to  the  Legislature  an  Intent  to  vio- 
late the  Constitution  of  the  state  or  of  the  United  States  by 
conatmlng  a  statute  so  as  to  make  it  unconstitutional,  if  such 
conetractlon  can  be  avoided  In  giving  eSect  to  tbe  statute.  Id. 

3.  In  respect  to  their  operation  In  anr  particular  cose,  railroad 
rate  statutes  are  presumed  to  be  valid.     li.  136. 

4.  Legislative  classification  of  railroads  for   rate  regulation  ac- 
cording to  the  lengtlt  of  the  roads  held  not  la  conflict  with    ' 
Const.  U.  S.  Amend.  14,  grauteelng  the  equal  protection  of  the 
laws.    M.  135. 

5.  Subjection  of  one  class  of  railroads  to  an  Inflexible  passenger 
rate  and  another  class  to  a  variable  one,  based  on  annual  gross 
eamlDgB,  does  not  work  an  unconstitutional  discrimination.  Id. 

6.  Failure  to  regulate  rates  of  railroads  under  six  miles  in  length 
other  than  by  prohibiting  unreasonable  charges  held  not  to 
invalidate  railroad  rate  regulation.    Id. 

7.  A  statute  obstructing  resort  to  the  court  for  Inquire  a«  to  a 
fact  fteid  in  conflict  with  Const  U.  S.  Amend.  14.    IS.  132. 

8.  Reduction  of  railroad  rates  so  as  to  prevent  earning  of  re- 
muneration Aeld  void  as  a  deprivation  of  property  without  due 
process  of  law  In  conflict  with  Const,  art.  3,  i  10  Code  1906, 
p.  11)  and  Const.  U.  S.  Amend.  14.    Id. 

9.  A  statutory  passenger  rate  so  low  as  to  forbid  earning  of 
reasonable  compensation  is  conflscatory  and  void.     Id.  13S. 

10.  A  statute  obstructing  resort  to  the  court  for  Inquiry  as  to  a 
fact  held  In  conflict  with  Const  art.  3  S  IT  (Code ,1906,  p.  ill). 
Id.  132.      ■ 

11.  The  Legislature  has  power  to  formulate,  and  alter  remedies,  so 
its  action  does  not  Impair  the  obligation  of  contracts  or  vested 
property  rights.    Boggesa  v.  Buxton  679. 

12.  In  absence  of  statute,  courts  do  not  exercise  jurisdiction  to  in- 
terfere or  control  In  matters  purely  political  pertaining  to  the 
management  and  proceedings  of  a  political  party.    M. 

CONSmUCTTING    STREEn^.      See    MttMoipal    CorporaUont    1,    2 

(p.  20). 
CONSTRUCTION.     See  Covenants  1   (p.  294);   H(a(u(e«  2.  3,  4,  G, 

&  7  (pp.  133.  135,  27S>;  Deeds  5,  6,  9,  11  (pp.  3G7,  639,  6iO); 

Specific  performance  8  (p.  689).' 

CONSTRUCTION  OF  DETBD.     See  Mines  ana  XlnenOa  5  (p.  309). 

CONSTRUCTION  OF  OIL  AND  GAS  LEASK  See  Slinea  and  Min- 
eraU  6  (p.  309). 


CONSTRUCTION  OF  STATUTES.  See  ConitituUonal  Law  1,  2  (p. 
133):  BKctioM  1  (p.  278). 

CONTINGENT  REMAINDER.     S«e  Husband  ana  Wife  I    (p.  366). 

CONTRACTS: 

1.  Breach  of  a  contract  tbrougb  Interruption  of  a  contlnuouB  duty 
Imposed  thereby  held  waived  aa  matter  of  law,  by  acceptance  ot 
tbe  other  party  until  tbe  period  of  Interruption  has  ceased. 
AshTana  Coal  A  Coke  Co.  v.  Ball  Coal  <£  Coke  Corporation  503, 

2.  A  claoae  In  a  contract  as  to  time  for  resciasioa  construed.  Id, 

3.  A  clause  In  a  contract  as  to  election  to  rescind,  construed.  Id. 
i.     Where  a  party  to  a  contract  accepta  performance  of  only  a 

substantial  part  thereof,  he  waives  the  right  to  discharge  the 

contract  for  breach  of  performance.    Id. 
6.     Where  a  breach   of  a  contract  Is  induced   or  caused  by  the 

other  party's  default,  such  other  party  can  take  no  advantage 

thereof.  Id. 
6.     Failure  of  full  perormance  of  a  contract  due  to  causes  other 

than  those  speclfled  In  a  clause  in  the  contract  held  to  amount 

to  a  breach.    Id.  "** 

CONTRACT— BREACH  OP.     See  8et-0ir  and  Counter  Claim  1   <p. 

403). 

CONraACT  TO  CONVEY  MINERAL  RIGHTS.  See  Tendor  and 
Purcliater  5  <p.  691). 

"CONTRACT  DErSTS."     See  Municipal  Corporation*  6    (p.  625). 

CONTRACTS  ENFORCEABLE.  See  Specific  Ferformance  3  (p. 
422). 

CONTILACT  FOR  PURCHASE  OF  LAND.  See  Specific  Perforwi- 
once  4  (p,  422). 

CONTRACT  FOR  SALE  OF  MINING  RIGHTS.  See  Specific  Per- 
formance 10  (p.  690) ;  Mines  and  Minerals  8,  9,  10,  11  <p,  B90), 

CONTRACT— REQUISITES  OF  THE.  See  Breach  of  Marriage 
Promise  1  (p.  31). 

CONTRACT— RENUNCIATION  OF.  See  flreacfc  of  Marriage  Prom- 
ise 2,  3  (p.  31). 

CONTRACT  TO  SELL  I.AND.  See  Specific  Performance  «,  7,  9  (pp. 
689,  691) ;  Vendor  and  Purchtiger  3  (p.  591). 

CONTRACTS— VALIDITY  OF.  See  Municipal  Corporotion*  6 
(p.  626.) 


See  Evidence   6    (p. 


CONTRIBUTORY  NEGLIGENCE.  See  CarHert  17.  18.  19  (pp.  360, 
351);  NeffUgence  1  (p.  3S1). 

CONVEYANCE.    See  Vendor  and  Purchtuer  4  "(p.  59S>. 

CONVEYANCE  TO  WIFE.     See  Trutti  1  (p.  499). 

CONTROVBRSy  CONCERNING  A  WAY.  See  Appeal  and  Error  B 
{p.  298). 

CONTROVERSY— EXTINGUISHMENT  OP.  See  Appeal  and  Error 
18  (p.  652). 

CORPORATIONS: 

1.  There  la  a  conetltutlonal  limit  oa  the  powers  of  the  Leglalature 
to  determine  the  rates  to  be  charged  by  a  public  service  cor- 
poration. Coal  d  Coke  Ry.  Co.  \.  Conley  131. 
2.  A  proceeding  to  protect  a  public  service  corporation  from  il- 
legal legislative  restraint  npon  Its  charges  may  be  prosecuted 
by  such  corporation  in  Its  own  name.    Id. 

3.  A  public  service  conioration  may  invoke  an  appropriate  rem- 
edy determining  whetber  a  rate  regulating  statute  is  confisca- 
tory.   Id.  132. 

4.  A  public  service  corporation  while  obeying  a  statute  regulat- 
ing rates,  without  question,  or  merely  violating  It,  by  exacting 
higher  rates  than  It  allows,  maintains  the  condition  on  which 
the  LegtBlature  intended  the  penal  clause  to  operate.  In  the 
absence  of  a  different  Intent  expreaeed  In  the  statute.    Id.  133. 

5.  The  penal  clause  of  a  rate  regulating  statute,  silent  on  the 
subject  of  remedy,  has  no  application  while  a  suit  Is  pending 
in  good  faith  to  determine  whether  the  statute  Is  confiscatory  in 
a  particular  case.    la. 

6.  Where  all  the  stockholders  of  a  corporation  Informally  author- 
ize a  sale  of  all  its  property  a.  transfer  thereof  on  behalf  of  the 
corporation  under  the  authority  so  given  paases  title.  Ken- 
nedy V.  Sfercft ants'  A  Miners'  Bank  475. 

CORPORATION  PROPERTY— SALE  OF.  See  Corporationt  «  (p. 
475). 

CO-TENANTS.  See  Limitation  of  Actions  1  (p.  423);  Partition 
3  (p.  422). 

CO-TENANTS— DISCLAIMER  OF.    See  Partition  4  (p.  423). 

COUNSEL— ASSISTANCE  Oe.     See  Criminal  Law  6,  8   (p.  546). 
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COURTS: 

1.  The  Supreme  Court  of  Appeals  has  Jurisdiction  of  a  writ  of 
mandamus,  though  at  the  adoption  of  the  Constitution  the  writ 
did  not  apply  to  a  subject  to  which  -It  has  eince  been  made 
applicable.    Boggeia  v.  Buxton  679. 

2.  Code  1906,  c.  3,  (  89,  enlarglns  original  Jurisdiction  of  Su- 
preme Court  of  Appeals  In  mandamus,  held  not  a  violation  of 
Const,  art.  8,  !  3  (Code  1906,  p.  Irtriii).    IS. 

COURT  ACHNQ  beyond  its  jurisdiction.  See  ProfttWHoM 
1  (p.  110). 

COVENANTS: 

1.     Covenants  In  a  deed  plainly  Intended  to  defend  that  wbich  taas 

been  granted  must  be  construed  to  be  only  coextensive  with  the 

grant.    KUer  v.  iStcLean  294.' 

See  Mine*  and  Mineralt  3  (p.  294). 

CRIMINAL  LAW: 

1.  Acts  190T,  c.  41 -(Code  Supp.  1909,  H  2196al-Z496a3),  regulat- 
ing railroad  rates  and  imposing  a  fine  of  not  less  than  (60 
nor  more  than  $500  for  eacb  violatton  of  any  provision  of  the 
law,  does  not  contravene  Const,  art.  3,  tf  5  (Code  1906,  p.  1), 
because  excessive.     Coal  £  Coke  Ry.  Co.  v.  Conley  134. 

2.  Where  tbe  meaning  of  a  verdict  is  clear  when  read  with  the 
Indictment,  it  la  Budlclenfly  definite.     State  v.  Ar}>ruzino  B34. 

3.  Where  the  error  complained  of  is  that  the  final  Judgment  Is 
in  excess  of  the  verdict,  it  Is  not  necessary  that  a  formal  ex- 
ception should  have  been  taken  to  entitle  defendant  to  a  writ 
of  error.     Id. 

4.  Where  the  error  complained  of  is  that  the  final  Judgment  Is  in 
excess  of  the  verdict,  it  Is  not  necessary  that  a  motion  to  set 
the  verdict  aside  should  have  been  overruled,  and  an  exception 
taken  to  entitle  defendant  to  a  writ  of  error.    Id, 

6.  A  writ  of  error  does  not  lie  to  a  Judgment  of  the  circuit 
court  in  a  criminal  case  setting  aside  the  verdict  and  award- 
ing a  new  trlaL    Statt  v.  Martin  544. 

6.  Const,  art.  3,  f  14  (Code  1906.  p.  11).  providing,  that  accused 
shall  have  counsel,  held  conditional  on  pleasure  of  accused. 
State  V.  Yoea  546. 

7.  Order  In  a  criminal  case  held  to  sufllclently  show  presence  of 
accused  in  his  own  person  at  the  trial.    Id. 

5.  Record  in  criminal  case  need  not  show  that  prisoner  had  as- 
sistance of  counsel,  as  permitted  by  Const  art.  3,  }  14  (Code 
190G.  p.  li).    Id. 

9.  Bills  of  exceptions  are  not  parts  of  tbe  record,  unless  made  >a 
by  a  certificate,  or  order,  entered  on  record.     Id, 
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CRIMINAL  LJlW— Continued. 

10.  The  presnmpUon  ot  the  contlnnance  of  a  (act  or  state  ot 
thlnKa  shown  to  exist  applies  to  a  recon]  showing  the  preo- 
ence  of  a  prisoner  In  court  at  tlie  commencement  ot  each  day's 
proceedings.    State  v.  Oibaon  G4S. 

11.  Admission  of  hearsay  evidence  without  objection  alTorda  no 
ground  for  complaint  in  the  appellate  court    Id. 

12.  Krror  in  sustaining  an  objection  to  a  premier  question  Is  cured 
by  admitting  an  answer  to  another  question  coverlne  the  same 
matter.    M. 

13.  Unless  manifestly  unjust,  the  court  may  refuse  leave  to  with- 
draw s  plea  of  guilty  of  murder  in  the  flreC  degree  and  enter 
a  plea  of  not  guilty.    State  v.  Stevenson  563. 

14.  To  make  an  act  of  the  court  In  refusing  leave  to  withdraw 
a  plea  of  guilty  an  abuse  of  discretion,  it  must  appear  tbat  tlie 
plea  was  entered  under  some  mistake,  compulsion,  or  Induce- 
ment, working  Injuatiee.    Id. 

15.  Evidence  held  not  to  show  abuse  of  discretion  in  refusing  leave 
to  withdraw  plea  of  guilty  and  to  plead  not  guilty.     Id.  654. 

IG.   Bin  ot  exceptions  Aeld  sufficiently  identified  as  part  ot  the  rec- 
ord, If  its  substance  leaves  no  room  for  doubt  that  It  is  the 
one  referred  to  as  made  a  part  ot  the  record  by  an  order.    Id. 
663. 
See  Judges  1  (p.  654). 

CRIMINAL  PROCEEDINO— RESTRAINT  OP.  See  InfmctUm  9 
(p.  130). 

CXntE  OF  IRRBOUIARITIES.    See  Judicial  Sales  1  (p.  407>. 

CURED  BY  VERDICT.    See  Pleaainff  1  (p.  819). 

CURRENT  REVENUES— EXPENDITURE  OF.  See  Municipal  Oor- 
ponUioKs  6  (p.  526). 

DAMAGES: 

1.     The  granting  of  exemplary  damages  lies  in  the  discretion  of  the 

jury.    Carpenter  v.  Hyman  5. 

See  Assault  and  Battery,  I  (p.  377). 

DANGEROUS  API^IANCES.    See  Jfofter  and  Servant  5  (p.  4S0). 

DATES  OP  PROMISE  AND  REQUEJST  FOR  PERFORMANCE.  See 
Breach  of  Marriage  Promise  4  (p.  30). 

DECLARATION.  See  Action  on  the  Case.  1.  (p.  417) ;  Evidence,  3 
(p.  261.) 

DECLARATION— SUPFICIENCY  OF.  See  Adjoining  Land  Owner*, 
13  (p  42) ;  Maliciwia  Prosecution,  1  (p.  319). 
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See  Quieting  Tille,  4  (p.  66B). 
DECREE  PRO  CONFESSO.     See  EquUv  1,  2,  3  (p.  343). 
DECREE  IN  REM.    See  Judpment  6  (p.  669). 

DECISIONS  REVIEWABLE.    See  Appeal  and  Error,  5,  6  (p.  29S). 
DEEDS: 

1.  A  person  capable  of  knowing  the  nature,  character,  and  effect  of 
hlB  deed  when  making  It  is  legally  compos  mentis.  Black  v. 
Post  253. 

2.  Eccentrlcltr  of  manner  and  mental  weakness  of  the  grantor 
which  does  not  amount  to  Imbecllitj'  are  not  aufflctent  to 
overthrow  a  deed  In  the  absence  of  proof  of  fraud  In  its  pro- 
curement. Id. 

3.  A  consideration  of  a  deed  held  not  so  Inadequate  as  to  warrant 
setting  the  deed  aside.    Id. 

4.  The  law  presumes  that  a  graator  la  possessed  of  sulBcient  men- 
tal capacity  to  make  a  deed,  and  the  burden  of  proving  the  con- 
trary, la  upon  one  attacking  its  validity.    Id. 

E.  In  conatrulng  deeds,  the  purpose  is  to  ascertain  the  parties'  In- 
tent, and,  when  ascertained.  It  will  he  effectuated  nnless  it  con- 
travenes some  principle  of  law.    Irvin  v.  Stover  357. 

6.  The  word  "heirs"  In  a  conveyance  held  to  be  given  Its  technical 
meaning,  unless  other  languages  or  circumstances  show  that  it 
was  intended  to  have  a  different  meaning.    Id. 

7.  A  deed  construed  under  statute  abolishing  rule  In  Shelleji'a  Case 
to  transfer  contingent  remainders  to  the  grantees'  heirs.    Id. 

8.  Deed  construed,  and  Iteld  to  vest  a  present  estate  In  remainder 
la  the  grantees.    MvOUfmery  v.  Jackson.    418. 

9.  Deed  contnied,  and  held  not  to  pass  a  fee-simple  estate,  by  virtue 
of  Code  1906,  c.  71,  }  8.  To«en  v,  Pocahontas  Coal  rf  Coke  Co. 
639. 

10.  Deed  executed  under  a  reserved  power  held  to  convey  good,  title 
to  the  grantee. — Id. 

11.  In  construction  of  deed  granting  life  estate  with  reserved 
power  in  grantor  to  convey,  rules  agalnat  repugnancy  of  terms 
and  restraint  on  alienation  do  not  apply.    Id.  640. 

See  Estoppel  1  (p.  357) ;  Htisband  'Wife,  1,  2  (pp.  366-357). 

bBFAULT.    See  Judgment  1,  2  (p.  1). 

DEFBCTIVE  APPLIANCES.    See  Master  and  Servant  4.  (p.  480). 

DEFECTIVE  BUILDINGS.    See  Adjoining  Landowners,  11  (p.  41). 

DEFECrrS.    See  Pleading  1,  (p.  319). 

DEFECTS — WAIVER  OP.     See  Appearance  3.  (p.  321). 
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DEFE34DANTS— JOINDER  OF.    See  DeUnue  3  (p.  15). 
DEMURRER.    See  Pleading  4    (p.  S26). 
DENIAL  OF  LIABILITY.  See  Ingnmnce  1    (p.  36S). 

DEPOSITIONS: 

1.  OplDlona  of  Mpert  wltnessea,  based  on  assumed  facta,  stated 
In    hypothetical    question  a    embodied    In    depositions,    may    be 

read  as  evidence  on  the  trial.    Walker  r.  8tro»niaer  42. 

2.  Exceptions  to  depositions  recorded  by  the  officer  taJilng  Aeld 
waived,  unless  brmight  to  the  court's  attention  at  the  hear- 
ine.    Armstrong  v.  Maryland  Coal  Co.  591. 

DESCRIPTION  OF  PROPERTY.    See  Detinue   1,  2  (p.  14). 

DETINUE: 

1.  Where  F.,  In  poeaeaalon  of  personal  property  which  belongs  to 
W.  but  which  F.  claims,  pledges  It  to  P.,  to  secure  a  debt,  F. 
and  P.  may  be  aued  Jointly  In  detinue  by  W.  West  Virginia 
Timber  Co.  t.  Ferrell    IB. 

2.  A  verdict  for  plaintiff  In  en  action  of  detinue  must  descrllM 
the  property  ao  as  to  make  It  capable  of  Identification.    7d.  14. 

3.  Where  a  Terdlct  for  plaintiff  In  detinue  describes  the  property 
merely  as  "  the  property  described  In  his  declaration,"  a  suffi- 
cient description  In  the  declaration  will  supply  the  lack  of  It  In 
the  verdict   li. 

DILIGENCE.     See  New  Trial   1,  2    (pp.  316,  378). 

DIRECT  INTEREST.    See  Statrs — Action  Against  4,  {p.  129), 

DIRECTION  OF  VERDICT.  See  New  Trial  6  6.  7  (pp.  261,  468); 
Trover  and  Conversion  1  (p.  491). 

DISABILITIES.     See  Limitation  of  AcUoni  1,  2,  3,  4  (p.  423)'. 

DISCLAIMER  OF  CO-TENANT.    See  Por(i(ion  i  (p.  423). 

DISCOVERY— BILL  FOR.  See  Biiecutort  and  AdministralOTa  1 
(p.  373). 

DISCRIMINATION.    See  ConatHutional  Lav>  5  (p.  135). 

DISMISSAL.    See  Appeal  and  Error   15.  lU.  17.  IS    (pp.  651,  652). 

DISQUALIFICATION.    See  JuHget  1,  2  (p.  554). 

DIVORCE: 

1.  Under  Const,  art  3,  |  3  (Code  1906  p.  Isvlll).  defining  the  or- 
iginal Jurisdiction  of  tlie  Supreme  Court  of  Appeals,  an  award 
of  suit  money  and  maintenance  in  a  divorce  action  by  the 
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DIVORCE— CoHfiiiued. 

Supreme  Court  of  Appeals  can  only  be  made  in  the  exercise  ol 
appellate  Jurisdiction.    Maxwell  t.  Maxtcell  119. 

2.  Autbority  of  circuit  courts  under  Code  1906,  c.  64,  i  9,  to  grant 
suit  money  and  maintenance  pending  appeal  in  a  divorce  ca«e 
stated,    id. 

3.  Tile  Supreme  Court  of  Appeals  caanot  grant  suit  money  and 
maintenance  pending  appeal.  In  a  divorce  case.    Id. 

DOWBR: 

1.  Wife,  joining  her  husband  in  a  deed,  held  to  release  her  claim 
to  dower.    Hf.aAley  v.  Colanial  Oil  Co.    628. 

2.  A  vldow,  Joining  in  an  oil  and  gas  lease  before  assignment  ol 
dower,  held  not  to  release  her  dower  In  the  royalty  oil.    M. 

3.  A  wife,  after  Joining  her  husband  In  deed  to  one-half  of  the 
oil  and  gas  in  place,  held  estopped  to  claim  dower  aeainat  leasee 
of  the  property,  on  the  eubsequent  death  of  her  husband,  in 
more  than  one-halt  of  the  royalty  oil  reserved  In  the  lease.    la. 

DUE  PROCESS  OF  LAW.    See  Conslitutional  Law  S    (p.  132). 

DUPUCITY.    See  Vnlatefiil  Sale  1  (p.  666). 

DUTY  OP  ADJACENT  OWNER  EXCAVATING.  See  Adfoinino 
Landowners  11,  (p.  41). 

DUTY  TO  EXERCISE  CARE— EFFECT  ON.  See  Adjoining  Land- 
oicnerg  9  (p.  41). 

DUTY  OP  OWNER  TO  PROP  BXnLDING.  See  Adjoining  Land' 
owner*  10  (p.  41). 

DUTY  TOWARDS   PASSENGER  RIDING  ON   PLATFORM.     See 

Carriers   23    (p.  467). 
EFPEiCT.     See  Mines  and  Minerals  3  (p.  294);  Adverse  Possession 

2  (p.  75);  Statutes  1  (p.  132). 
EFFECT  ON  DUTY  TO  EXESICISE  CARE.     See  Adjoining  Land- 

oumers  9    (p.  41). 
EFFBCT  ON   SUBSESiUENT  PARTITION.     See  Partition    4    (p. 

423). 
EFFECT  OP   aUBSBQUBNT  OFFER  OP  PERFORMANCE.     See 

Breach  of  Marriage  Promise  2    (p.  31). 
EJECTMENT: 

1.  It  Is  sufficient  It  plaintiff  shows  a  recoverable  legal  title  in  him- 
self.   Rillle  T.  Skinner  75. 

2.  Plaintiff  relying  on  title  by  adverse  possession  need  not  affirma- 
tively show  that  state  has  no  title  to  the  land.    Id. 
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ELECTION.    See  Iniojicating  Llguort  15  (p.  666). 

ELBJCTION  BETWEEN  CANCELLATION  AND  ACCEPTANCE.    See 

Contract*   3    (p.  503). 
ELECTION— COMMISSIONERS  OF.    See  Elections  1  (p.  278). 
ELECTIONS: 

1.  Code  1606,  c.  3,  §  7.  relating  to  the  appointment  of  commlaalonera 
of  election  from  political  parties,  construed.  Haaaon  v.  City  of 
Cheater  278. 

2.  A  political  party  for  otber  elections  lieJd  not  one  for  purposes 
of  a  munclpal  election,  unless  the  raemberB  participate  as  an 
orgaulEatlon  therein.    Id. 

3.  When  one  of  the  parties,  participating  Id  any  election,  took 
part  as  an  organization  In  the  last  preceding  election,  the 
statutory  rule  for  determining  right  of  preference  Is  Inoperative 
but  the  two  leading  parties  are  nevertheless  entitled  to  repre- 
sentation and  may  demand  the  appointment  of  quallQed  persons, 
designated  by  them  for  commlaslonera  and  challengers.    Jd. 

4.  Duty  of  the  circuit  court  cerlk  field  to  be  to  appoint  as  a  ballot 
commissioner,  to  represent  n  political  party,  a  person  designated 
by  the  chairman  of  the  county  executive  committee  of  such  party. 
Boggeas  v.  Buxton.  679. 

6.  Decision  of  committees  of  a  political  party  as  to  the  claims  of 
two  contesting  county  executive  committees  to  represent  the 
party  held  conclusive  on  the  courts  In  matters  involving  the 
question  as  to  the  lawful  committee.    Id. 

ELECTRICITY: 

1.  A  company  selling  electricity  to  another  company  held  not 
liable  for  a  death  caused  by  a  grounded  wire  of  the  buying  com- 
pany.    Fickeiten  v.  Wheeling  Electrical  Co.    33B. 

2.  Allegations  in  declaration  and  proof  held  not  to  present  a  vari- 
ance.   Id. 

EMPLOYES— FOLLOWING  DIRECTION  OP.     See  Carriera    19  (p. 

351). 
ENFORCEJMBNT   OP  CONTRACTS.     See  Specific  Performance   3 

(p.  422). 

ENFORCEMENT.     See  Vendor  and  Purchaser    2    {p.   518);    Car- 
rier a  12  {p.  131). 
ENFORCEMENT  OF  LIEN.    Bee  Execution  3  (p.  104). 
ENFORCEMENT  OF  STATUTE.    See  Injunction  5  (p.  130). 

ENFORCEMENT  OF  UNCONSTITUTIONAL  ACT.  See  Jnittnc- 
Iton  1.  6.  9  (p.  130,  131). 


ENFORCEMENT  OF  VOID  ACT.    See  Jnjunclion  7    (p.  130). 

ENGAGEMENT— EXPRESS  OR  FORAEAL.  See  Breach  of  Mar- 
rtage  Promise  1  (p.  31). 

ENJOINING  CRIMINAL.  PROCEEDING.  See  Injunction  8  (p. 
130.) 

ENJOINING  ENFORCEMENT  OF  STATUTE.  See  Carriert  16  (p. 
137). 

EO  NOMINE.    See  Taration  i  (pp.  392,  393). 

EQUAL  PROTECTION  OF  THE  LAW.  See  Conttitutional  Lax 
i,  7    (pp.  132,  13B). 

EQUITABLE  REMEDY— RIGHT  TO.    3e«  Qvleting  Title,  1    (p.  569)- 

EQUITY: 

1.  If  a  defendant,  wboee  rights  a  bill  specially  agaalls.  Is  Bum- 
moned  or  appears,  he  must  plead  or  answer,  or  a  decree  will 
be  taken  on  the  bill  oa  confessed.    Katzenitein  v.  Prater,  343. 

2.  A  creditor  whose  claim  Is  not  affected  by  allegations  in  a  bill, 
but  who  is  made  a  defendant  and  appears,  must  present  bis 
claim  or  plea  or  answer,  or  a  decree  will  be  taken  against  blm 
upon  the  bill  as  confessed.    M. 

3.  A  defendant  In  a  bill,  relylnfe  upon  the  pendency  of  another 
action  as  a  defense,  must  plead  It.    Id. 

4.  Limitation  for  a  bill  of  revle^  from  a  decree  made  before  Acts 
1909,  c.  40,  took  effect  reducing  tbe  limitation  to  one  year,  is 
three  years.    Dunbar  v.  Ditnbar  G18. 

6.  When  a  legal  demand  Is  cognizable  In  equity,  limitations  will 
be  observed  by  the  equity  court.  CrawforC'i  Adm.'r  v.  Turner's 
Adm'T.  564. 

6.  When  a  legal  demand  Is  cognizable  in  equity,  If  tbe  bill  dis- 
closes tbe  bar  of  limitations,  a  demurrer  will  be  sustained.    M. 

EQUITY— JURISDICTION  OF.    See  QuieHnff  Tide  2    (p.  669). 

ERRONEOUS  INSTRUCTIONS.     See  Appeal  and  Error    1,  4   (pp. 

20,  261). 

ERROR  IN   INSTRUCTIONS: 

1.  Though  there  be  error  in  instructions  given  on  behalf  of  the 
prevailing  party,  yet  the  Judgment  win  not  for  this  reason  be 
reversed  If  It  appears  that  the  same  error  was  introduced  Into 
the  record  by  instructions  given  at  the  instance  of  or  was  la- 
Tited  by  tbe  other  party.    State  v.  CaXhoun  666. 

ERROR  OP  LAW.    See  Prohibition  4    (p.  118.) 
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ERROR— WRIT  OF.     See  Criminal  Late   3,  i,  5    (pp.  534,G44). 

ERRORS  IN  SURVEY— ALLOWANCE  TO  COVER.  See  Vendor 
ana  Purchatef   1    (p.  40S>. 

BSTATB^-NATURE  OF.    See  Deeds  9  <  p.  839). 

ESTATE  BY  ENTRIES  FOR  LIFE.     See  Husband  and  Wife    1,  3 

(p.  356) 
ESTOPPEL: 
1.     An  after-aciiuired  title  to  land  conveyed  In  fee  by  warranty 

deed  by  a  life  tenant  held  to  pass  to  ble  grantee  or  tbose  claiming 

under  blm.    Irvin  v.  Stover  357. 
EVIDENCE: 

1.  Opinion  evidence  held  admiBBible  as  to  tlie  canee  of  the  slipping 
of  tile  soil  of  a  lot  abbutting  upon  a  city  street  Id  the  course 
of  conatruction.    Eunst  v.  Citv  of  Orafton  20. 

2.  A  witness  held  competent  to  testify  as  to  the  physical  cause  of 
the  fall  of  a  building.    Walker  v.  Btrosnider  43. 

3.  Letters  of  deceased  persona  showing  family  conduct  aad  con- 
taining declarations  of  relationship  are  admissible  on  the  quee- 
lion  of  pedigree.    Butcher  v.  Bommerville  361. 

4.  Parol  evidence  is  Inadmissible  to  prove  an  unvrrltten  agree- 
ment made  prior  to  a  written  agreement  to  contradict  the  terms 
of  the  latter.    J.  C.  Orrick  a  Son  Co.  v.  Dawson  403. 

5.  A  written  contract  merges  all  prior  or  contemporaneous  negotia- 
tions, and  It  cannot  be  contradicted  by  extrinsic  evidence.  Rt/an 
V.  Nace  485. 

6.  A  motion  to  strike  out  all  the  evidence  of  a  particular  wltnesa, 
or  the  whole  of  the  evidence  of  one  party,  ahould  not  prevail, 
although  It  may  contain  some  illegal  or  Incompetent  evidence, 
if  It  also  contain  other  evidence  proper  to  go  to  the  Jury.  The 
motion  In  such  case  should  be  applied  to  the  particular  evidence 
regarded  illegal  or  Incompetent.     State  \.  Calhoun    666. 

See  rrorer  and  Conversion  1  (p.  491);  Intoxicating  Liquorg, 
4  (p.  530) ;  Injvnation  10  (p.  586) ;  Ejectment  1,  2  (p.  75) ; 
Attorney  and  Client  3  (p.  213). 

EVIDENCE— ADMISSIBILITY  OF.  Bee  Aaiault  and  Battery  1  (p. 
377). 

EVIDENCE— EXCLUSION  OF.    See  Appeal  ana  Error  2,  3,  (p  43). 

EVIDENCE— ILLBOAL  OR  INCOMPETENT.     See  Evidence   6    (p. 

666.) 
EVIDENCE — SUFFICIENCY  OF.   See   Spedflc  Performance  5    (p. 

423);  Intoxicating  Liquors  2  (p.  B);  THal,  8  (p.  480). 


BVIDENCB  TO  SUPPORT.    See  Trial  2    (p.  5). 

EXAMINATI0N-41IGHT  OP  LITIGANT  TO.    See  Jury  2  (p.  4). 

EXCAVATING  AFFECTING  ADJOINING  STRUdTURB.  See  A<1- 
joining  Landowmera  12    (p.  10), 

EXCAVATING  ON  ADJACENT  PREMISES— INJURY  TO  BmLD- 
ING  BT.     See  Adjoining  Landowneri    13   (p.  42). 

EXCAVATING— DUTY  OF  ADJACENT  OWNER.  See  Adjoininif 
Landowners  ii  (p.  41). 

EXCAVATIONS  CAUSING  INJURY.  See  Adjoining  Landowner  2 
(p.  39). 

EXCAVATIONS  BY  NEIGHBOR.  See  Adjoining  LandowMn  1.  10, 
11    (ppl  39,  41). 

EXCEPTIONS.  See  Mines  and  Minerals  3  (p.  294);  Ippeal  and 
Error  2    {p.  iS) ;  Depositions  2   (p.  G91). 

EXCEPTIONS— BILL  OF. 

1.  Ad  order  entered  of  record  Is  not  necegsary  to  enable  a  Judge 
to  sign  and  certify  bills  of  exception  in  vacation,  within  30  days 
after  adjournment.    Jacobs  v.  Williams    377. 

2.  Bills  of  ezceptlonfi  may  be  allowed  within  30  days  after  adjourn- 
ment, either  in  court  or  In  vacation,  though  a  special  term  in- 
tervenee  within  the  30-day  period.    Id. 

3.  Occurrence  ot  a  [erm  of  a  circuit  court  within  30  days  after  ad- 
journment of  the  precedlns  term  does  not  cut  off  the  time 
given  the  conrt  by  Code  1906,  c.  131,  i  9,  to  make  up  and  sign 
bills  of  exceptions.    Barker  v.  Stephenson    490. 

4.  The  30  days  given  the  court  by  Code  1906,  c.  131,  S  9,  to  maJce 
up  and  sign  bills  of  exceptions  means  30  days  after  adjournment 
of  the  term  at  which  final  Judgment  is  pronounced.    Id. 

EXCEPTIONS— NECESSITY  iX>R.  See  Criminal  Law  3.  4,  (p  534). 

EXCESS  OF  INDEBTEDNESS.  See  Jfunidpal  Corporat^ms  7  (p. 
620). 

EXCESSIVE  PUNISHMENT.     See  Criminal  Law    1    (p.  134). 

EXCHANGE  OP  STOCK.    See  Bpedflc  Performance  1    (p.  466). 

EXCLUDING  ANSWER  OF  WITNESS.  See  Appeal  and  Error  3 
(p.  43). 

EXCLUSION  OF  EVIDENCE.    See  Appeal  and  E^rror  2,3   <p.  43). 
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execution: 

1.  A'  writ  of  fteii  facias,  In  the  bands  ot  an  officer,  Is  a  li«n  on  a 
legac?  given  to  the  debtor.     Park  y.  McCaulev    104, 

2.  One  pajing  an  execution  lebtor  a  debt  with  notice  of  an  exe- 
cution against  him  Is  liable  therefor  to  the  execution  creditor. 
Id. 

3.  A  suggestion  and  summons  to  answer  It,  under  Code  1906,  e.  HI, 
JS  10,  11,  are  only  means  ot  enforcing  an  existing  execution 
Hen.    Id. 

See  Jutticea  of  the  Peace  1  (p.  104) . 

EXBMUTION  CREDITOR— LIABILITY  TO.  See  Execution  2  (p. 
104) 

EKECUTION  DEBTOR— PAYMENT  OF  DEBT  TO.    See  Execution 
2    (p.  104). 

EXECUTION  OP  OIL  AND  GAS  LEASE.    See  Dower   3    fp.  628). 
EXECUTOR — BILL  AGAINST.    See  Executors  and  Administrators 
2    (p.  373). 

EXECUTORS  AND  ADMINISTRATORS: 

1.  Failure  of  personal  representative  to  return  Inventory  within 
statutorjr  time  will  not  sustain  a  bill  tor  discovery  by  a  gener- 
al creditor.    Price  v.  Laing   373. 

2.  Right  of  general  creditor  of  a  'decedent  to  maintain  a  hill  In 
equity  against  the  personal  representative  stated.  la. 

8.  Limitations  as  to  demand  accruing  to  decedent's  estate  after 
bis  death,  under  Code  1906,  c.  104,  i  17,  where  no  administrator 
Is  appointed,  begin  to  run  on  the  last  day  of  the  Ave  yesxs  after 
such  death.    Cramford'a  Adm'r.  v.  Turner's  Adm.'r.   564. 

EXEMPLARY  DAMAGES.  See  Damages  1  {p.  E);  Carriers  £2  (p. 
582). 

EXPENDITURE  OF  CURRENT  REVENUES.  See  Municipal  Cor- 
porations  5    (p.  525). 

EXPRESS  OR  FORMAL  ENGAGEMENT.  See  Breach  of  Marriage 
Contract  1  (p.  31.) 

ETXPHEISSIONS  IN  NATURE  OF  PHYSICAL  FACTS.  See  Evi- 
dence  \    (p.  42). 

EXTENT  OF  CARE  REQUIRED.  See  Adjoining  Landoumers  6  (& 
40). 

EXTINGUISHMENT  OP  CONTROVERSY.  See  Appeal  and  Error 
IS   (p.  662). 
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FACTS— INFERENCES  FROM.    See  Evidence  1  (p.  20). 

FAILURE  TO  FILE  1NVE34TORY.    See  Executors  and  Adminiitra- 
ton  1  (p.  373). 

FEDERAL   COURT— SPECIAL   RECEIVER   OP.      See   Appeal   and 
Error  20   (p.  652). 

"FINAL  JUDGMENT."    See  Appeal  and  Error  12  (p.  490). 

FINAL  ORDER.    See  Appeal  and  Error  12  {p.  490). 

FIRST  PURCHASER— RIGHT  OF.    See  Taxation  5  (p.  382). 

FOLLOWING  DIRECTION  OF  EMPLOYE.    See  Carrier*  19  (p.  351). 

FORECLOSURE.    See  Mortgage  I  (p.  673). 

FORMAL  NOTICE— NECESSITY  FOR.    See  Adjoining  Landctoncra 
8  (p.  40). 

FRAUD: 

1.     Fraud  will  not  be  Inferred  from  proof  of  the  mere  opportunity 

to  commit  It,  but   there   muBt   be   evidence   of   actual    fraud. 

Black  V.  Po»   254. 

FRAUDS— STATUTE  OF: 

1.     Tbe  authority  of  an  agent  to  sell  land  need  not  be  in  writing. 
Armstrong  v.  Maryland  Coal  Co.,  GS9. 

FRAUDULENT    REPRESENTATIONS.      See    Cancellation    of    In- 
itrumentt  2  (p.  4S5). 

GAS  AND  OIL  LEASE— CONSTRUCTION  OF.    See  afine«  and  Min- 
erals 6  (p.  .W9). 

GENERAL  APPEARANCE.     See  Apiteonince  1,  2   (p.  321). 

GENERAL  CREDITOR— RIGHTS  OF.     See  Bxectitori  and  Admin- 
istratorg  2  (p.  373). 

GIFT— PRESUMPTION  OF.    See  TriMt*  2  (p.  W9). 

GOOD  MORAL  CHARACTER.    See  Attorney  and  Client  3  (p.  213). 

GRANT  OF  NEW  TRIAL.    See  Criminal  Lata  5  (p.  G44). 

GRANTOR— MENTAL  CAPACITY  OF.  See  Deedt  1.  2.  4  (p.  253). 

GROUNEtS.     See  Appeal  and  Error  IS   (p.  652);  Infvnction  2   (p. 

131);  Prohtbifion  4.  5  (p.  118);  ifandamua  2  (p.  6S0). 
GUILTY— PLEA  OF.     See  rriininal  Law  14.  15,  16  (pp.  553,  550. 
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flARMLBSS  BAROR,  See  Appeal  and  Error  1,  3,  4  <pp.  43,  261); 
Criminal  Law  13  (p.  548). 

HEIARING  OF  CAUSS.    See  Appeal  and  Error  10  (p.  377). 

HEARING  ON  MOTION.     See  Appeal  and  Error  16.  17   (pp.  661, 

652). 
■'HEIRS.''  See  Detdi  6  (p.  357). 

HOMICIDE. 

1.  Verdict  on  trial  of  mnllcIouBly  beating  and  wounding  with  a 
dangeroQB  weapon  conatrued,  and  held  to  reter  to  the  beating 
and  wounding  charged  In  the  indictment.  State  v.  Arbrufsino 
534. 

2.  "Wound,"  within  Code  1900,  c.  144.  !  9,  defined.  State  v.  Oibaon 
64S. 

3.  An  Indictment  for  maliciouBly  or  unlawfully  causing  bodily 
Injury  otherwise  than  by  shooting,  stabbing,  cutting  or  wound- 
ing should  epeclfy  the  means  used.    Id. 

4.  An  Indictment  tor  malicious  cutting  with  Intent  to  kill  need 
not  specify  the  Instrument  ased.    Id. 

5.  An  indictment  under  Code  1906.  c.  144.  i  9,  charging  malicious 
cutting  and  wounding  with  Intent  to  kill,  will  not  admit  iiroof 
of  Injury  other  than  by  cutting  or  wounding.    Id. 

HUSBAND  AND  WIFE: 

r.  A  deed  to  a  husband  and  wife  construed.  Irvin  v.  Stover 
356. 

2.  Where  an  estate  In  lands  is  granted  to  a  husband  and  wife 
for  life,  with  remainder  to  "their  heirs,"  the  presumption  of  law 
Is  that  the  heirs  of  each  as  a  separate  class,  take  a  moiety  of 
the  remainder.    Id.  367. 

3.  Code  1906.  c.  71,  |  18.  held  not  to  abolish  the  right  of  aurvlTor- 
shlp  between  husband  and  wife  In  a  life  estate  by  entireties 
held  by  them  for  life  only.    Id. 

IDENTIFICATION,    See  Criminal  Law  17  (p.  553), 

ILLEOAl.  OR  INCOMPETENT  EVIDENCE.   See  Evidence  6    (p. 

666).  « 

ILLEOAL  SALES.     See  Intoxicating  Liquors  3,  4,  7,  8.  10,  11  15 

<pp.  517.  530.  637,  559). 
ILLEGAL  SALE  BY  AGENT.    See  Intoxicating  Liqitorg  13   (p,  669). 
ILLEGAL  SALE  TO  MINORS.     See  Intoxicating  Liqnors  12  (p.  659). 

INADEQUATE  LEGAL  REMEDY.    See  Specific  Performance  1  (p. 

456). 
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INCOMPLBTTE  CHARGE  CURBID  BY  OTHEaiS-     See  Trial  3    (p. 


INCUMBRANCE   READIL.Y   REMOVABLE.     Se«   TenOor   and   Pur^ 
Chaser  3  (p.  591). 

INDEPENDENT  CONTRACTOR.     See  Master  and  Servant  1    (p. 


INDEBTEDNESS— EXCESS  OF.    See  Municipal  CorpomHonj  7  (p- 

628). 

INDICTMEWT,     See  Unlawful  Sale  1  (p.  666;   Htmiciae  4.  5   (p. 

'54S). 

INFANCY.    See  Linitfotfon  of  Actions  1.  3,  4  (p.  423). 
INFERENCES  FROM  FACTS.     See  Evidence  1   (p.  20). 

INJUNCTION: 

1.  A  bill  to  restrain  the  enforcement  at  an  unconaUtutlODal 
statute  limiting  railroad  fares  by  means  of  a  criminal  proceed- 
ing la  a  bill  of  injunction,  not  anclllaiy  to  any  other  suit 
or  direct  relief,  but,  notwithstanding  Its  mere  purpos^  ts  tbe 
determination  of  tbe  valldltj'  of  tbe  statute.  Coal  d  Coke  Ay. 
Co.  V.  Conley    131, 

2.  Unlawful  restraint  on  the  use  and  enjoyment  of  property  Is 
sufficient  to  support  an  Injunction.    Id.' 

3.  Injunction  Iteid  the  proper  remedy  to  protect  poBsesaloa  and 
enjoyment  of  property.  Id. 

4.  A  wrong  attempted  by  an  offix;er  under  color  of  a  void  statute 
will  be  enjoined  If  sufflclent  grounds  for  injunction  are  shown. 
M.  139. 

5.  It  iB  no  objection  to  a  suit  to  enjoin  enforcement  of  a  statute 
that  It  Is  not  void  on  Its  face,  but  operates  in  a  particular 
Instance  to  violate  a  constitutional  right    Id. 

6.  In  an  action  to  restrain  the  enforcement  of  a  statute  by  an 
officer,  it  is  Immaterial  that  his  authority  is  found,  in  the  com- 
mon law  or  in  some  other  statute,  but  that  he  has  some  con- 
nection with  its  enforcement  is  the  material  fact    Id. 

7.  Unconstitutionality  of  an  act  under  which  a  state  officer  Is 
acting  lield  not  alone  sufflclent  to  confer  Jurisdiction     Id. 

S.  When  enforcement  at  unconetltntlonal  act  will  affect  person  or 
property  and  tbe  remedy  al  law  is  Inadequate,  equity  has 
Jurisdiction,  though  It  Involves  enjoining  criminal  proceeding. 
Id. 

9.  Object  of  hlli  to  restrain  enforcement  o(  unconstitutional 
statute  held  to  be  the  maintenance  and   protection  of  some 
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INJUNCTTON— Com  (f  nwed. 

personal  or  property  right,  and  not  one  merelj  to  restrain  a 

criminal  proceeding     Id. 
1ft.    In  order  to  recover  counsel   lees   and   personal   expenses   aa 

damages  on  an  Injunction  bond,  plalntlH  must  sbow  that  ttaeir 

were  paid  out   solely   In   procuring  Ita   dlasolutloQ.     State  \. 

Taylor   5S5. 

See  Carrieri  13  (p.  131) 

INJUHT  TO  THIRD  PARTIES.    See  Master  and  Servant    1.  2  (p. 


INJURY  TO  MEANS  OF  SUPPORT.    See  Intoxicating  Uiqaors  1 
(p.  4). 

INJURY  TO  BUFLDING  BY  EXCAVATING  ON  ADJACENT  PREM- 
ISES.    See  Adjoining  Londovmers  13   (p.  42). 

INJURY  TO  PASSENGER.     See  Carrier*  17,  18,  19,  23,  24.  26,  26, 
27  (pp.  350,  361  467). 

INJURY  TO  SERVANT.    Sea  Hatter  and  Servant  3  4,  5  (p.  480). 

INJURIES  TO  ABUTTING  PROPERTY.     See  Jlunicipal  Corpora- 
tions 2  (p.  20). 

IMMORAL  CONSIDERATION.     See   Breach  of  Marriage  PromUe 
6  (p.  31). 

IN  REM  DBCREIE.    See  Judgment  5  (p,  569). 

INSURANCE: 

1.  Denial  of  liability  held  a  waiver  of  conditions  of  policy  requir- 
ing proofs  of  loss.    Jforria  v.  Dutchess  Ins.  Co.   368. 

2.  To  render  denial  of  liability  a  waiver  of  proofs  of  loss,  the 
denial  must  be  by  some  peraou  having  authority.    Id. 

3      Furnishing  of  preliminary  proofs  of  loss  as  required  by  policy 
keia  a  condition  precedent  to  right  of  action.    Id. 

insurance:— ACTION  ON  POLICY  OF.    See  Insurance  3  (p.  368). 

INSTlTUTlMf  OF  ACTION.     See  Breach  of  Marriage  Promise  2 
(p.  31). 

INSTRUCTIONS.     See  Adjoining  Landovmera  14   (p.  43);  Triol  1, 
2.  3.  4  (pp.  31,  4S). 

INTENT    TO   BatCAVATE — NOTICE   OP.      See    Adjoining    Land- 
owners 7,  8,  9  (p.  40). 
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INTENTION  OF  PARTIES.    See  Deeds  5  (p.  357). 

INTEREST— RIGHT  OF  VENDOR  TO.  See  Vendor  and  Pmt- 
cliaser  5  (p.  591). 

INTEREST  OF  STATE.  See  States— Action  Afwinat  5,  6.  7  {p. 
129). 

INTERFERENCE  WITH  POLITICAL  PARTIES.  See  Constitw 
tional  Law  12  (p.  679);  flections  4.  5  (p.  679). 

INTERSTATE  COMMERCE.    See  Commerce  1,  2  (p.  448). 

INTERSTATE  COMMERCE  COMMISSION— POWER  OF.  See 
Commerce  1    (p.  448) 

INTOXICATING  LIQUORS: 

1.  A  motber,  Injured  In  her  means  of  support  by  the  Intoxication 
of  ber  minor  eon,  held  entitled  to  sue  the  one  unUwrully  sell- 
ing falm  tbe  liquore.    Carpenters  v.  Hyman    4. 

2.  In  civil  damage  cases  the  evidence  must  afford  a  btuHa  trom 
which  the  Jury  may  find  compensation  for  tbe  lone  suffered.  Id. 
5. 

3.  Accused  held  guilty  of  an  illt>gal  sale  of  liquor,  under  Code 
1906,  c.  32,  n   1-138.     fitote  v.  Barfcley    517. 

4.  Evidence  held  to  sustain  conviction  of  an  Illegal  sale  of  intoxi- 
cating liquors.    State  v.  Colling  530. 

6.  A  social  club,  having  obtained  a  license  under  Code  Supp. 
1909,  i  913,  Is  not  required  to  obtain  a  state  license  or  one 
from  a  municipality.    State  v.  Atkinson.  537. 

6.  Certificate  of  license  to  social  club,  under  Code  Supp.  1909,  t 
1042a,  held  to  authorize  sale  of  liquors  to  members  of  the  club. 
Id. 

7.  Manager  of  a  social  club,  organized  under  Code  Supp.  1909.  f 
1042a.  having  obtained  a  license  Is  not  liable  to  Indictment 
for  selling  liquor  to  a  member  of  the  club.    Id. 

5.  The  bond  .Ides  of  a  social  club,  In  the  sale  of  liquors 
to  tnemhers  cannot  be  determined,  on  an  Indictment  of  the 
manager  of  such  club  for  Illegal  sales,  without  a  prior  adjudi- 
cation, under  Code  Supp.  1909.  i  1042a,  of  the  bona  Udet  of 
such  oiganlistlon.    Id. 

9.  On  trial  of  a  manager  of  a  social  club.  Incorporated  under  Code 
Supp.  1909.  i  1042a,  tor  selling  liquor  without  a  state  license, 
held  error  to  exclude  documents  relating  to  the  management 
of  the  club  and  the  membership  of  tbe  person  to  whom  the 
sales  were  made.    Id. 

10.  Liquor  license  granted  on  petition  filed  less  than  30  days  before 
hearing,  as  required  by  Code  190G,  c.  32.  i  12,  is  no  defense  to 
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INTOXICATING  LIQUORS— Ton  tin uM. 

KD  Indictment  for  selllnK  without  a  license.    State  v.  Moore 
569. 

11.  Liquor  license  granted  on  petition  filed  less  than  30  days  before 
hearing,  as  required  by  Code  1906,  c.  32.  i  12,  may  be  col- 
laterally attacked.    Id. 

12.  A  sale  to  a  minor  under  tbe  belief  that  the  minor  la  baying 
as  agent  of  another,  held  a  sale  to  the  minor.  State  v.  Nicholt, 
G59. 

13.  On  an  unlawful  sale  of  Intoxicants  by  the  agent  or  bartender 
of  a  licensed  saloon  keeper  at  his  place  of  business,  the  saloon 
keeper  and  his  agent  are  liable,  under  Code  1906,  c.  32,  !  23.  Id. 

14  Under  Code  1906,  c.  3£,  i  £1,  held,  that  a  saloou  keeper  cannot 
escape  liability  for  an  unlawful  aale  by  his  agent,  on  the  ground 
that  the  sale  was  without  the  saloon  keeper's  knowledge  and 
against  instructions.    Id. 

15.  On  tbe  trial  of  one  Indicted  for  sellinK  Illegally  Intoxicating 
liquors,  until  required  by  motion  of  defendant  to  elect  which 
sale  it  will  rely  on  for  conyictlon,  the  State  may  prove  and  rely 
on  any  sale  made  within  one  year  next  prior  to  tbe  finding  of  the 
Indictment    Btale  v.  Calhoun   £66.      . 

16.  On  the  trial  ol  one  indicted  for  selling  Illegally  Intoxicating 
liquors  without  a  state  license  therefor,  proof  of  a  charter  of 
Incorporation  Issued  to  defendant  and  others  for  a  social  club, 
as  provided  by  chapter  C2,  section  IZO-a,  Code  Supp.  1907  it  being 
alao  proven  that  defendant  made  or  authorized  such  salea,  or 
was  concerned  therein,  will  constitute  no  defense.  To  constitute 
good  defense  there  must  be  proof  also  of  regular  organization 
under  such  charter,  assseesment  and  payment  of  the  license 
taxes  assessed,  as  prescribed  by  said  section  and  that  the  sales 
proven  to  have  been  made,  were  limited  to  regular  members 
of  such  club.    Id. 

INVALID  LICBNSE.    See  Intoxicating  Liquora  10.  11  (p.  559). 

INVALIDITY.    Sea  Municipal  Corporaliont  7  (p.  526). 

XNTENTORT— FAILURE  TO  FILE.  See  ETeculora  and  Adminis- 
trator i  1  (p.  373). 

INVENTORY— ORDER  DIRECTING  RECEIVER  TO  MAKE.  See 
Appeal  and  Error  19   (p.  652). 

"INVOLUNTARY  BAILEE."    See  Bailment  I  (p.  273). 

JOINDER  OP  DEPBNDApiTa    See  Detinve  3  (p.  15). 
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JOINT  TENANCY: 

1.  An  ouster  between  joint  tenants  may  be  efFected  b;  open,  notori- 
ous, and  exclusive  posseesion  by  a  etranger  under  deed  or  exec- 
utory contract  of  sale  executed  by  a  co-tenant  purporting  to 
convey  the  wbole  of  the  land.    Pickens  v.  Stout     423  . 

2.  Mere  execution  and  delivery  by  a  co-tenant  to  another  of  a  deed 
or  executory  contract  of  sale  held  not  aufflclent  to  work  an  ouster 
of  the  co-tenant.    IS. 

JUDGES: 

1.  In  determlalng  whether  to  sentence  a  prisoner  to  life  ImprlB- 
onment  or  death  on  his  plea  of  guilty  of  murder  In  the  flrst 
degree,  the  Judge  need  not  possess  the  quaJlBcations  of  Jurors 
trying  the  issue  on  a  plea  of  not  guilty.    State  v.  Stevenson,  554. 

2.  Regular  judge  heJd  not  dlsguallfled  under  the  circumstances  to 
render  Judgment  on  a  plea  of  guilty  made  to  a  special  Judge.    Id. 

JUDGMENT: 

1.  Under  Code  i90(i,  c  125  §  46,  the  defendant  not  appearing, 
plaintiff  may  obtain  Judgment,  either  b}*  filing  the  affidavit 
therein  described,  or  by  proving  bis  case  without  such  affidavit 
Bell  V.  ToJtnev  1 

2.  After  Judgment  by  default,  under'  Code  1906.  c.  125,  S  46,  It  can 
not  be  set  aside  and  a  defense  allowed,  under  section  47,  irith- 
out  good  cause  shown.    Id. 

3.  A  decree  setting  aside  a  deed  and  directing  a  sale  of  the  land 
held  to  have  no  eitect  upon  the  title  conveyed  by  the  deed,  where 
there  was  no  sale,  and  the  suit  was  diBmlssed.  InHn  v.  Btovcr, 
3B7. 

4.  Under  Code  1906.  c.  124,  )§  11,  12,  13  a  court  may  pronounce 
Judgment  binding  In  rem  against  a  nonresident,  served  by  pub- 
lication or  personal  service  out  of  the  state,  where  such  court 
would  otherwise  be  competent  to  do  so,  it  defendant  were  per- 
sonally served  within  the  state.    Tennant's  Heirs  v.  Frettt,  669. 

5.  Equity  may,  upon  service  of  process  on  a  nonresident  by  publi- 
cation, remove  cloud  from  title  to  land  within  its  Jurisdiction 
by  a  decree  binding  only  In  rem.    Id. 

See  Injunction  10  <p.  585). 

JUDOMBNT— PROCESS  TO  SUSTAIN.    See  Judgment  4,  5  (p.  669). 

JUDICIAL  SALES: 

1.     Nature  of  a  Judicial  sale  stated.    Castleman'a  Admr.  v.  Cattle- 


A  Judicial  sale  is  never  complete  until  conflrmed.    Id. 
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JUDICIAL  SALES— Continued. 

4.  Remedies  of  purchaser  at  a  Judicial  sale  wbere  by  mistake  less 
land  IB  sold  tban  was  supposed  to  have  been  sold  stated.    Id. 

5.  Tbough  tbe  rule  caveat  emptor  applies  to  Judicial  sales  as  to 
delects  of  title,  it  does  not  apply  to  mistakes  In  quantity  of  land 
sold  by  tbe  acre.    Id.    408. 

6.  The  relief  of  purcbaser  at  Judicial  sale  for  mistake  In  quantity  of 
laud  sold  heia  ordinarily  not  precluded  by  lacbes.    Id. 

JURISDICTION,  See  Injunction  6  (p.  130);  Constitutional  Law 
12  (p.  679). 

JURISDICTION— COURT  ACTING  REGARD.     See  Prohibition    1 

(p.  110). 
JURISDICTION  OP  CIRCUIT  COURT.    See  Municipal  Corporaliom 

3,  4  (p.  110). 

JURISDICTION  OF  CIRCUIT  COURT  AT  TIME  PENDING  THE 
SUIT.    See  Divorce  1.  2  (p.  119). 

JURISDICTION  OF  EQUITY.    See  Qttietinff  Title  2  (p.  569). 

JURISDICTION  OF  STATE  COURT.    See  Commerce  l(p.  448). 

JURISDICTION  OF  SUPREME  COURT.    See  Courts  I,  2  (p.  679). 

JURISDICTIONAL  AMOUNT.    See  Appeal  and  Error  14  (p.  636). 

JUROR— COMPETENCY  OF.    See  Jury  2  (p.  4). 

JURY: 

1.  That  one  Is  prejudiced  against  tbe  business  of  selling  liquor  doea 
not  render  him  incompetent  as  a  Juror  In  an  action  for  civil 
damages  under  tbe  liquor  law.    Carpenter  v.  Hjfman  4. 

2.  A  party  held  entitled  to  ascertain  tbe  fitneRs  of  Jurors  by  exam* 
Ination,  as  provided  by  Code  1906,  r.  116.  3  17;  but  the  court 
may,  in  bis  discretion,  limit  tbe  extent  of  the  examination.    Id. 

JURY— QUESTIONS  FOR.    See  Appeal  and  Error  11  <p.  476). 

JUSTICES  OP  THE  PEACE: 

1.  Under  Code  1906,  c.  50,  S|  135,  139,  an  execution  iBSued  by  a 
Justice  has  the  same  effect  as  a  Hen  as  one  issued  on  the  Judg- 
ment of  a  circuit  court.    Pork  v.  McCauley  104. 

JUSTIFICATION.    See  Carrier*  21  (p.  6R2). 

LACHES.    See  Judicial  Sole  6  (p.  408). 

LAND— AUTHORITY  OF  AGENT  TO  SELL.  See  Frauds,  Statute  of 
1  (p.  5S9). 


LAND— CONTRACT  FOR  PURCHASE  OF.     See  Bpeci/tc  Perform- 
ance 4  (p.  422). 

IiANI>— CONTRACT   FOR   SALE   OF.     Se«   Specific  Performance   9 
(p.  591);  Vendor  and  Purchaser  3  (p.  691). 

LAND  IN  NATURAL  STATE.     See  Aajoining  Lanamimera  1    (p. 
39). 

LAND  SOLD— QUANTITY  OF.     See  TenOor  and  Purchaser  1   (p. 

408). 

LATEStAL  SUPPORT.    See  Adjoining  landowners  1,  2,  3.  4,  5,  6,  7, 
8,  9.  ID,  11,  12  (pp.  39,  40.  41). 

lease;— CONSTRUCTION  OF.    See  Mines  and  Minerals  6  (p.  309). 

LEASE  ROADS.     See  Carriers  4   (p.  134). 

LEIAVE  TO  REF1.Y.    See  Pleudinff  3  (p.  52B). 

LEAVE  TO  WITHDRAW.     See  Criminal  Law  14.  15  (p.  563). 

LEGAL  DEMAND.    See  Eipiitv  5.  6  (p.  564). 

LEGAL  SALES.    See  Intoxicating  Liquors  9  (p.  637). 

LEGISLATIVE  INTENT.    See  Statutes  2  (p.  133). 

LEGISLATURE— POWER  OF.    See  ConsHUtioMt  tow  11  (p.  679). 

LIAUILITY.    See  Adjoining  Landovjners  2  (p.  39). 

LIABILITY  OF  CAHRIEm.    See  Carriers  23,  84,  2S  (pp.  467,  468). 

LFABILITT— DENIAL  OP.    See  Insurance  1  (p.  368). 

LtABILITY   TO   EXECUTION   CREDITOR.    See   Execution    2    (p. 
W4). 

LIABfLITT  OF   SALOON-KEEPER.    See  Intoxicating  Liquors   13 
(p.  659). 

LIABILITY  OF  SELLER  OF  ELECTRICITY  TO  THIRD  PERSONS. 
See  Blectricitv  1  <p.  336). 

LIABILITY  OF  STATE.    See  State,  Actiohs  Against  1  (p.  129). 

LICENSE.    See  Intoiicating  lAquors  5,  6  (p.  637). 

LICENSE— APPLICATION  FOB.    See  Attorney  and  Client  1,  S.  3 
(p.  213). 

LICENSE  TO  PRACTICE  LAW.    See  Attorney  and  Client  3    (p. 
213). 
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LIEN—ENFCaiCEMENT  OF.  See  Eaxcution  1,  3  (p.  104);  Justice* 
of  the  Peace!  (p.  104). 

LIEN— RIGHT  TO.    See  Specific  Performance  2    (p.  456). 

LFMITATIONS.  See  EQuilv  4,  5,  6  {pp.  518,  664);  Bxeaitors  md 
AdministratOTg  3  (p.  564). 

LIMITATION  OP  ACTrONS; 

1.  Disability  of  Infancy  of  one  or  more  co-tenanta  held  not  to  avail 
other  co-tenants,  who,  thuuKb  once  under  like  disability,  failed 
to  sue  for  land  within  Rve  years  after  the  remoral  of  disabillt]' 
as  allowed  by  Code  1901),  c.,104,  %  2.    Fickem  v.  atout  423. 

2.  Running  of  limitations  against  a  person  Is  not  interrupted  by 
bis  death,  but  continues  to  run  against  bis  heirs,  though  in- 
fants; heirs  In  such  case  not  being  within  the  saving  clause  of 
Code  1906,  c.  104,  S  3,    Id. 

3.  The  disability  of  infants  at  the  date  of  accrual  of  a  right  of 
action  must  be  Bhown  by  the  party  claiming  the  beneflt  thereof. 
Id. 

4.  An  infant  claiming  property  by  Inheritance,  to  prevent  the  power 
of  limitations  under  Code  1906,  c.  104,  I  3,  must  show  that  the 
right  of  action  accrued  to  bim  while  be  was  under  such  disa- 
bility.   Id. 

LIMIXTION  OF  RIOHTS.     See  CorporoHons  1  <p.  131), 

LITIQAI^T— RIGHT  OF  TO  EXAMINATION.    See  Jury  2  (p.  4). 

malice:— ALLEGATION  OF.    See  Malicious  Prosecution  1  {p.  319). 

MALICIOUS  PROSECUTION: 

1.     Lack  of  averment  of  malice  In  n  declaration  for  malicious  prose- 
cution cnn  not  be  disregarded  on  demurrer  under  the  statute  of 
jeofails  (Code  1906,  c.  134,  i  3>,  and  Is  fatal.    Wright  v.  Ridgeln 
319. 
See  Pleading  1  (p.  319). 

maintainable:— WHEN.    See  Injunction  2.  3  (p.  131). 

MANAGER  OF  SOCIAL  CLUB.    See  TntoxicatiTtg  Liquors  7  (p.  537). 

MANDAMUS: 

1.  Resident  of  city  may  maintain  mandamus  against  water  com- 
pany to  compel  it  to  furnish  him  with  water.  HcClaugherty  v. 
Blucfield  Waterworks  tc  Improvement  Co.  2S5. 

2.  The  action  of  a  circuit  court  clerk  In  deciding  which  of  two 
persons  designated  by  tho  chairman  of  each  of  two  competing 
county  executive  committees  of  a  political,  party  as  a  ballot  com- 
missioner shall  bold  office  Is  subject  to  review,  and  he  may  be 
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MANDAMUS— Confmutfd. 

compelled  by  mandainiia  to  appolot  tbe  proper  person.    Boggeaa 
V.  Buxton  680. 

MARRIED  WOMAN.     See  AvknOKledffmcnt  1   (p.  422). 

MASTE3R  AND  SERVANT: 

1.  Where  a  contract  of  employment  defines  not  only  what  Is  to 
be  done  but  the  manner  In  vhlcb  the  work  la  to  be  executed, 
the  person  employed  is  not  an  Independent  contractor.  Walker 
V.  Stroanider.    42. 

2.  A  lot  owner  excavating  next  to  an  adjoining  building  bavins 
hired  a  trench  dug  by  persons  who  were  not  Independent  con- 
tractors, which  resulted  In  the  fall  of  the  building,  held  liable 
therefor,    id. 

3.  A  master  must  furnish  reasonable  safe  appliances.  IfitcAelt 
V.  United  State*  Coal  tc  Coke  Co.    480. 

4.  The  master  is  liable  if  a  servant,  having  no  knowledge  of  a 
defective  appliance,  is  injured  thereby.    Id. 

6.     The  duty  of  a  master  to  furnish   reasonably  sate  appliances 

is  nonassignable.    Id. 
6.     Eivldence  held  to  show  that  an  appliance  with  which  a  servant 

was  required  to  work  was  not  reasonably  safe.    Id. 

MATTERS  CONCLUDED.    See  Judgment  3  <p.  357). 

"MAT".    See  Altorne]/  an<l  Client  2  (p.  213). 

MEANS  OF  SUPPORT— INJURY  TO.    See  Intoxicating  Liquore  1 

(p.  *)■ 
MENTAL  CAPACITY  OF  GRANTOR.    See  Deeds  1,  2,  4  (p.  253). 
MINERAL  RIGHTa    See  Taxation  2  (p.  386). 

MINERAL  RIGHTS— CONTRACT  TO  CONVEY.  See  Vendor  and 
Purchaser  5   (p.  691). 

MINE:S  AND  MINERALS: 

1.  Mere  possession  of  land  as  to  which  the  title  to  the  oil  and  gaa 
In  place  thereunder  has  been  severed  Is  not  possession  of  the  all 
and  gas.    Kiser  v.  McLean.    294. 

2.  The  owner  of  the  surface  of  land,  the  title  in  which  has  been 
severed  from  the  oil  and  gas  thereunder,  held  not  in  posseasion  of 
the  oil  and  gas,  unless  he  takes  actual  physical  possession  there- 
of.   Id. 

3.  An  exception  of  oil  and  sas  In  a  grant  of  land  held  not  defeated 
by  the  covenants  for  quiet  possession  and  freedom  from  incum- 
brances.   Id. 
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MINES  AND  MINSKALS— CondnuecT. 

4.  Wbere  Isnd  and  oil  and  gas  severed  In  title  therefrom  are  not 
shown  not  to  have  been  taxed  as  a  whole,  It  will  be  presumed 
that  the  land  has  been  taxed  as  a  whole,  and  that  all  the  taxes 
have  been  paid.    M.    295. 

6.  Ad  exception  and  reservation  In  a  deed  construed.  '  Jackson  v. 
Diilaney  3D9. 

6.  Rights  of  an  oil  and  gas  lessee  aa  to  a  royalty  reaerved  by  the 
lessor's  grantor  stated.    M. 

7.  A  purchaser  of  mineral  rights,  accepting  the  cootract  made 
with  an  agent  which  had  been  modified  by  the  principal,  with 
knowledge  of  the  change,  held  to  have  acceded  to  such  modifi- 
cation.   ATTMtTonff  V.  Haryland  Cool  Co.    589. 

5.  The  purchaser  under  an  option  contract  for  the  aale  ol  coal 
and  mining  rights,  having  elected  to  take  the  property,  held 
not  entitled,  as  a  condition  precedent,  to  certain  mining  rl^ts. 
Id.    590. 

9.  A  purchaser  under  an  option  contract  for  the  sale  of  coal  and 
raining  rights  held  not  entitled,  as  a  condition  precedent,  to 
demand  a  covenant  against  liability  for  Injuries  resulting  from 
the  manufacture  of  coke.    Id. 

10.  A  purchaser  under  an  option  contract  for  the  sale  of  coal  and 
mineral  rights  held  not  entitled,  as  a  condition  precedent,  to 
demand  a  perpetual  easement  of  support  of  tbe  coal.    Id. 

11.  A  purchaser  of  coal  and  mining  rights  under  an  option  contract 
held  not  entitled  as  a  condition  precedent,  to  a  certain  covenant 
in  regard  to  mining  for  oil  or  gas.    Id. 

MINIMG  RIGHTS— CONTRACT  FOR  SALB  OF.  See  Speci/Ic 
Performance  10  (p.  590);  Mines  and  Minerals  8,  9,  10,  11  (p. 
590). 

MINOR— ILLEGAL.  SALB  TO.     See  Intoxicating  Liquors  12  <p.  669). 

MISLEADING  INSTRUCTIONS.     See  Trial  4   (p.  43). 

MISTAKE  IN  AMOUNT  OF  LAND  SOLD.    See  JuSidal  Bales  4,  6 

(p.  407,  408). 
MORTGAGE: 
1.     On  motion  under  Code  1906,  c.  132.  i  5,  to  appoint  a  new  trustee 

In  a  deed  of  trust,  limitations,  or  presumption  of  payment  of 

the  debt  secured  Is  not  a  defense.    Porter  v.  MarsJtaJl,  673. 
MOTION  IN  ARREST  OF  JUDGMENT: 
1.     Duplicity  Is  not  available  on  a  motion  In  arrest  of  Judgment. 

State  V.  Calhoun,  666. 
MOTION— HEARING   ON.     See   Appeal   and   Error   16,   IT    (p.   GGl, 

652). 


MOTION— SUFFICIENCY  OF.    3ee  Appeal  and  Error  15  (p.  G51). 

MOTION  TO  SET  ASIDE  VERDICT.  See  Appeal  ana  Error  12  (p. 
490). 

MOVING  IltAIN— ALIGHTING  THEREFROM.  See  Carriers  18  (p. 
360). 

MUNICIPAL  CORPORATIONS: 

1.  A  city,  coBstructIng  a  Btr<«t,  hetA  liable  for  damagees  to  an 
abutting  lot  under  Bill  of  RlgbtB,  S  »  <Code  1906  p.  1),  provid- 
ing that  private  propertj'  sball  not  be  taken  or  damaged  tor 
public  uae  without  just  compensation.  Ettntt  v.  City  of 
Oration,  20. 

Z.  A  Kilty  held  liable  for  injuries  to  a  lot  and  tnilMlngs  tbereon 
abutting  a  street  under  construction,  caused  b;  the  collection 
of  surface  waters  and  its  expulsion  upon  the  lot    Id. 

3.  A  circuit  court  has  no  authority,  under  Code  1906.  c.  47,  i 
4Ta  (1),  to  amend  the  charter  of  a  city  or  town  granted  by  a 
special  act.    City  of  St.  Maryt  \.  Wooda,  110. 

4.  A  circuit  court  has  no  power  under  Code  1906,  c.  47,  |  47a  (1), 
to  amend  a  city  charter  granted  by  special  act,  though  the  city 
decreased  below  2,000.    Id. 

E.     For  a  town  to  expend  Its  current  revenues  and  accrued  funds 

is   not    to   contract   debts   with    the    constitutional   Inhibition. 

Camcten  Clay  Co.  r.  Tomn  of  Nevt  Hartimville,  5S5. 
8.     Contracts  of  a  municipality  not  exceeding  Its  current  resources 

cannot  be  attacked.    Id.  526. 
7.     A  party  claiming  the  Invalidity  of  a  muaiclpal  contract  as  in 

excess  of  the  allowed  indebtedness  must  show  clearly  the  facts 

establishing  such  invalidity.    Id. 

MUNICIPAL  ELECTIONS— POSITION  IN.  See  Election*  2  (p.  278). 

MUTUALITY  OF  CONTRACT  FOR  SALE  OP  LAND.  See  Specific 
Performance  1  (p.  689). 

NATURE  OF  ESTATE.    See  OeeU  7.  8.  9  (pp.  418,  639). 

NATURE  OP  OFFENSE.     See  IntoiAcaXing  himon  14   (p.  669). 

NATURE   OF  PHYSICAL   FACTS— IMPRESSIONS   IN.    See    Evi- 
dence 1  (p.  42). 
NATURE  OF  REMEDY.    See  0«*efin(j  Title  3  {p.  569). 
NECESSARY  PARTIES.     See  Taxation  4  (pp.  392,  393). 
NECESSPTY  OF  EXCEPTION.    See  Crixninal  havi  3,  4  (p.  534). 

NECESSITY  FOR  FORMAL  NOTICE.  See  AdjaininQ  handowner* 
8  (p.  40). 
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necessity  for  plel4  or  ans^wbr  to  prevent  decree. 

See  Egvitv  1,  2,  3  (p.  343). 
NECESSITY   FOR  RECORD  ORDER.     See  Exception,  Bills  of  1 

(p.  377). 
NECESSITY  FOR  WITNESS'  AFFIDAVIT.    Se«  New  Trial  3    (p 

378). 
NECESSITY  OF  WRITING.    See  FraudtStatnle  or  1  (p.  689). 

NEGLIGENCE: 

1.      A  peraoQ  relying  on  another's  judgment  In  doing  an  act  con- 
trary to  his  own  sense  of  prudence  held  gulltj'  of  contributory 
negligence.    Farli^  v.  Norfolk  <t  W.  Uy.  Co.  351. 
See  Carriers  36  (p.  467). 

NET  EARNINGS.     See  Corrierg  11  (p.  13T). 

NEWLY  DISCOVERED  EVIDENCE.     See  Xew  Trial  2,  3   (p.  378). 

NEW  TRIAL: 

1.  A  party  will  not  be  entitled  to  have  a  Judgment  Bet  aside  upon 
certain  facts  which  were  good  ground  for  a  continuance  before 
trial,  and  though  within  his  knowledge,  no  continuance  was 
a^ed.    Walker  v.  Man.  316. 

2.  Essentials  of  an  application  for  new  trial  on  the  ground  of 
after-dlBcovered  evidence  stated.    Jacobs  v.  iVilliams  378. 

3-     On  an  application  for  a  new  trial,  to  admit  after-discovered 
evidence,  the  aifidavlt  of  the  new  witness  showing  what  he 
will  testify  to  must  be  produced,  or  a  good  excuse  shown  for 
Its  absence.    Id. 
See  CrimitMl  La'o  5  (p.  544), 

NEW  TRIAL— GRANT  OF.    See  Criminal  Laio  5  (p.  B44). 

NEW  TRUSTEB^-APPOINTMENT  OF.    See  Martgage  1  (p.  873). 

NONRESIDENTS.    See  Intoxicating  Liquors  3  (p.  517). 

NONRESIDENT— SERVICE  ON  BY  PUBLICATION.  See  Jv,agment 
4,  5  (p.  56!^). 

NOTICE.     See  Appeal  and  Error  9  (p.  377). 

NOTICE  OF  INTENT  TO  EXCAVATE.  See  Adjoining  Landown- 
ers 7.  8.  9  (p.  40). 

0BJEX:TI0NS.    see  Attorney  and  Client  2  (p.  213). 

OBJECTIONS  TO  EVIDENCE.    See  Criminal  Law  11,  12  (p.  548). 

OFFENSE—NATURE  OF.    See  Intoxicating  Liquors  14    (p.  659). 


OFFER  TO  RBBTORE  BENEFITS.  3«e  CancettatioH  of  InitrumenU 
1  (p.  486). 

OFFICERS— ACTS  OP.     See  InjancHon  i  <p.  128);  8tate»— Actio* 
Againit  1  (p.  129). 

OPPICEat— AUTHORITY  OF.    See  Injunction  6  (p  130). 

OFFICEIRS— SUITS  AGAINST.     See  Statet— Action  Agaiatt  7   (p. 
130). 

OIL  AND  GAS  LBASBS.    See  Dower  2  (p.  628). 

OIL  AND  QAS  LEAS  EI— CONSTRUCTION  OF.    See  ifines  and  Min- 
eralt  6  (p.  309). 

OIL  AND  GAS  LEASE— EXECUTION  OF.     See  Dower  3   (p.  638). 

OIL  AND  GAS  IN  PLACE.    See  Minen  and  Kinerala  1  (p.  294). 

OIL  AND  GAS  SEVERED  IN  TITLE.    See  Minet  and  Mineral  2 
(p.  294). 

OIL— RESERVATION  OP  PORTION  OF.     See  Mines  ana  Minerals 
6  (p.  309). 

OPERATION.    See  Quieting  Title  4  (p.  569). 

OPINION  EVIDENCE.    See  Evidence  1  (p.  20). 

OPTION  CONTRACTS.     See  Sped/lc  PerfoTmancet  8  (p.  589). 

ORDER   DIRECTING   RECEIVER   TO   MAKE   INVENTORY.     See 
Appeal  ond  Error  19  (p.  65S). 

ORGANIZATION— ADJUDICATION  OF  BONA  FIDES  OF.    See  In- 
toxicating Liquors  8  {p.  637). 

OTHER  PARTIES— RIGHTS  OF-    See  Contracts  6  (p.  503). 

OUSTER.     See  Partition  3  (p.  428). 

OUSTEJR  BBTWBBN  CO-TENANTS.    See  Joint  Tenancy  1.  8  (pi 
J22);Tefiaticif  In  Common  1,  2  (p.  422). 

PVERRULING  DEMURRER.     See  Pleadittg  3  (p,  52G). 

0WNE:R  OF  TITLE— POSSESSION  OF.    See  Mines  and  MtnemU  3 
(P   294 j. 

OWNER  TO  PROP  BUILDING— DUTY  OP.     See  Adjoinino  Land- 
owner  10  <p.  41). 

PAROL  EVIDENCE.    See  Evidence  4,  B  (pp.  403,  48B). 


PASSENGER— ASSAULT  ON.    S«e  Carriers  21,  22  {p.  68S). 
PASSENGER  AND  CARRIER— RELATION  BEH'WBEW.    See  Car- 
Hert  20  (p.  E82). 

PASSENGER  RATES.    See  Carriers  3.  4.  5  (p.  133). 

PASSENGER  RIDING  ON  PLATFORM— DUTY  TOWARDS.  See 
Carriers  23  (p.  467). 

PART  PERFORMANCE— ACCEPTANCE  OF.    See  Contractt  K   (p, 

SOS). 
PARTITION: 

1.  One  of  seTeral  remalndermeii  cannot  have  partition  during 
the  continuance  of  the  life  estate  though  he  haa  acQuired  that 
life  estate,  unlees  he  waives  it.    Brown  v.  Brown,  251. 

2.  When  two  or  more  perBons  are  seized  la  common  of  the  same 
tract  of  land  and  are  entitled  to  possession,  they  may  have  par- 
tition, regardless  of  their  source  of  title.    Irvin  v.  Stover,  367. 

3.  Defense  of  ouster  between  cotenants  ftelt  not  to  present  a  ques- 
tion of  title  which  equity  can  not  take  cognizance  on  a  bill  for 
partition.    Pickens  v.  HtoMt,  422. 

4.  A  disclaimer  filed  by  an  heir  in  a  suit  for  partition  held  to  pre- 
clude such  heir  and  hia  assigns  from  participation  in  a 
3ul>sequent  partition  of  the  residue  of  the  lands,    /d.    423. 

5.  Where  all  the  partlee  to  a  partition  suit  claim  title  from  com- 
mon source,  title  in  such  source  is  conclusively  presumed  for 
the  purpose  of  the  euit.  Id. 

See  YendOT  and  Purchaser  2  (p.  518) :  Detinue  3  (p.  15) ;  Specific 
Ptn-formance  11  <p,  692). 

PARTIAL  INABILITY.    See  Statutes  1  (p.  132). 

PAYMENT  OF  DEBT  TO  EXECUTION  DEBTOR.  See  Execution 
2   (p.  104). 

PAYMENT  OF  TAXES.    See  Mines  and  Minerals  4  (p.  296). 

PAYMEa^T  OP  TAXES  BY  SURFACE  OWNER.  See  Taxation  3  (p. 
38G). 

PEDIGREE.    See  Evidence  1  (p.  361). 

PENAI.,TY.    See  Corporations  5  (p.  133) ;  Carriers  13  {p.  134). 

PENDING  APPEAL.    See  Appeal  and  Error  18  (p.  652). 

PERFORMANCEJ— SUSPENSION  OF.    See  Contracts  3  (p.  503). 

PERIOD— COMPUTATION  OF.  See  Limitation  of  Ar.lions  1,  2 
(p.  423). 
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PERSON  KILLED  BY  ELECTRICITY  AFTER  DELIVER?  TO 
BUYER.    See  Electricity  1  (p.  335). 

PERSONS  SEIZED  IN  COMMON  AND  ENTITLED  TO  POSSES: 
SION.    See  Partition  1  (p.  367). 

PLAINTIFF— TITLE  IN.    Se*  E}ectme.nt  1,  2  (p.  75). 

PLEIA  OR  ANSWER  TO  PREVENT  DECREEX-NEX^ESSITY  FOR. 
8e«  Equity  1.  2,  3  (p.  343). 

PLE:A— DEMURRER  TO.    See  Pleading  4  (p.  526). 

PLBA  OP  GUILTY— See  Criminal  Law  14,  W,  16,  17  {pp.  553,  554). 

PLHADINO: 

1.  Lack  of  an  averment  of  malice  in  a  declaration  for  malicious 
proBecntloD  is  not  cured  by  verdict  when  a  demurrer  to  the  dec- 
laration baa  been  overmled.    Wright  v,  Riagelv  319. 

2.  Where  a  demurrer  has  been  interpoeed  for  lack  in  declaration 
in  treepasB  on  the  case  of  an  a<f  damnum  clause,  It  la  neither 
waived  nor  cured  by  verdict.    McQlamery  t.  Jackaon  418. 

3.  Where  demurrer  to  plea  Is  overruled,  leave  to  withdraw  will  be 
conceded  as  of  course,  and  answer  In  point  of  fact  allowed. 
Camden  Clay  Co.  v.  Town  of  2ieie  Martintville.  626. 

4.  Defendant  will  be  held  to  a  recognition  of  Implied  withdrawal 
of  demurrer  to  plea  if,  without  objection,  he  allows  plaintiff 
to  reply.    Id. 

See  Cuttcellafion  of  InstTuments  1,  2  (p.  4S6). 

POLICY— ACTION  ON.     See  Insurance  3  (p.  368). 

POLITICAL  PARTIES.     See  Elections  2  (p.  278). 

POLITICAL  PARTIES— INTERPEREaflCB  WITH.  See  Conatttu- 
(fowil  Law  12  (p.  679) ;  Elections  4.  6  (p.  679). 

POSSESSION  OP  OWNER  OF  TITLE.  See  Mines  and  Minerals  2 
(p.  294). 

POSSESSrON  OF  PROPERTY— PROTECTION  OF.    See  Jnianction 

3  (p.  131). 

POSSESSION  OF  SURFACE.     See  Mines  and  Minerals  I  (p.  294). 
POSSESSION  OF  TENANT.    See  Adverse  Possession,  4  (p.  422). 
POSITION  IN  MUNICIPAL  ELECTIONS.    See  Elections  2  (p.  278). 
POWERS.     See  Receiver  1  (p.  652). 
POWER  TO  CONVEY,     See  Deeds  10  {p.  639). 
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POWER  OF  INTEESTATB  COHHERCB  COMMISSION.  See  Own- 
merce  1  (p.  «8). 

POWER  OP  LEGISLATURE.    See  Conatitutional  Law  11  (p.  679). 

FREJUDrCE.    See  Jury  1  (p.  4). 

PRESENCE  OF  ACCUSE^:).     See  Criminal  Law  7.  10  (pp.  546,  648). 

PRESUMPTION.  See  3fj»ea  and  Minerals  4  (p.  296);  Partition  G 
(p.  423) ;  Deeds  4  (p.  263) ;  Criminal  Law  10  (p.  64S) ;  HMbana 
and  Wife  2  (p.  357);  Constitutional  Law  1,  2  (p.  133). 

PRESUMPTION  OF  GIFT.    See  Trusts  7  (p.  499). 

PRESUMPTION  OF  GRANT: 

1.     So  far  as  tli«  prlDclples  here  enunciated  conflict  witb  the  alxtta 

point  of  the  syllabuB  In  Witten  v.  81.  Clair,  27  W.  Va.  762,  the 

latter  is  disapproved.    Rigle  t.  Skinner  76. 

See  Adverse  Possession  1  (p.  75). 

PROCEaJURE.    See  ProftiWtion  3  (p.  Ill);  Judgment  1  (p.  1). 

PROCEEDINGS.  See  Appeal  and  Error  13  <p.  591);  Speciffc  Per- 
formance 6   (p.  422). 

PROCESS— SERVICE  OP.    See  Appearance  3  (p.  321). 

PROCESS  TO  SUSTAIN  JUDGMENT.     See  Judgment  4,  6  (p.  569). 

PRO  CONFESSO  DECREE.    See  Equitif  1.  2,  3  (p.  343). 

PROHIBITION: 

1.  Prohibition  lies  against  a  circuit  court  in  a  proceeding  to  amend 
a  city  charter  vhere  It  has  no  Jurisdiction,  dt]/  of  Bt.  Marys 
V.  Woods  110. 

2.  A  city,  or  residents  and  taxpayers  in  it,  can  hrlng  proUbitloD 
against  the  circuit  court  amending  its  charter  vlthout  Jurisdic- 
tion.   Id. 

3.  Where  :t  proceeding  to  be  prohibited  shows  on  the  face  of  its 
record  want  of  jurisdiction,  no  demand  on  the  court  to  cease  the 
proceeding  is  necessary  before  asking  the  writ.    Id.  111. 

4.  Prohibition  held  not  to  ile  against  an  execution  tor  costs  levied 
by  a,  circuit  court  on  motion  to  quash  an  execution.  Kennedy 
V.  Holt  118. 

6.  'Where  prcAlbltlon  would  not  lie  were  the  amount  over  |100  tw- 
cauBB  of  the  aTallabiUty  of  a  writ  of  error,  prohibition  will  not 
lie  where  the  amount  Is  less  than  that  sum,  though  writ  of  error 
is  not  KTatlable.  Id. 

PROOFS  OP  LOSS.    See  Insurance  1,  2,  3  (p.  368). 
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PROPERTY  SITBJKCT.    See  Execution  1  (p.  104>. 

PROTECTION  OP  POSSESSION  OF  PROPERTY.  S«e  Infunction  3 
(p.  131). 

PURCHASE  OF  LAND— CONTRACT  FOR.  See  SpeciHc  Perform- 
ance 4  (p.  422). 

PURCHASER— RI!;MEU}Y  OF.    See  Judicial  SaJe  4  (p.  407). 

PURCHASER- RIGHTS  OF.     See  Mine*  and  Mineral*  8,  9,  10.  11 

(p.  690). 
PUBLIC  SERVICE  CORPORATIONS.    See  Corporation*  1.  2.  3,  4,  5 

(pp.  131,  132,  133). 
QUAERE: 

1.  Does  statute  of  Ilmltattons  run  against  state  as  to  Its  lands? 
Viffle  T.  Skinner  7B. 

2.  Wbether  a  Ucenie,  or  rlg^t  of  denfendant  acquired  by  preecrip- 
tion,  to  use  plaintiff's  land  can  be  given  In  evidence  under  tbe 
general  Issue.  In  actions  of  trespass  quare  claumm  Jregit,  dis- 
cussed but  not  decided.    Clark  v.  Dower  299. 

QUANTITY  OF  LAND  SOLD.    See  Vendor  and  Purchater  1  (p.  408). 

<3UnSTI0NS  CONSIDERED,     See  Appeal  and  Error  18  (p.  661). 

QUESTIONS  FOR  JURY.  See  Appeal  and  Error  11  (p.  475) ;  Breocft 
of  Marriage  Promite  5  (p.  31). 

QUIET  POSSESSION.    See  Mines  and  Mineral*  3  (p.  294). 

QUIETING  TITLE: 

1.  Equity  held  to  have  jurisdiction  at  the  suit  of  an  owner  of 

land,  in  possession  under  a  good  legal  title,  to  decree  cancellation 
of  a  void  deed  constituting  a  cloud  upon  his  title.  Tennant't 
Heirs  V,  pretta  E69. 

2.  Power  of  a  court  of  equity  to  cancel  a  void  deed  which  Is  a 
cloud  upon  the  title  of  an  owner  of  land  In  poaseealon  under 
good  legal  title,  held  to  rest  on  general  equl^  principles  and 
practice.    Id. 

3.  A'  suit  to  remove  a  cloud  and  to  quiet  title  Is  local,  and  tbe 
Jurlidlctlon  Is  determined  by  the  situs  of  tbe  land.    Id. 

4.  The  decree  for  relief  in  a  suit  to  remove  a  cloud  and  quiet  title 
to  land  operates  generally,  If  not  always,  In  rem,  and  need  not 
be  In  personam.    Id. 

RAILROADS: 

t.     A  railroad  owned,  controlled,  or  operated  by  another,  hut  not 

connecting  therewith,  is  not  a  part  thereof.    Coal  A  Coke  Ry. 

Co.  v.  Conlej)  13E. 
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RAILROADS   CONTROLLED  BY   OTHER  ROADS.     See   Railroads 

1  (p.  13B). 
RAILROAD  RATES.    See  Constiltttional  Law  8  (p.  132). 
RAILROAD  RATES— REGULATION   OF.     See   Carriers  14,   15,   16 

(pp.  13$-:). 

"RAKE  OFIi"'.    See  Intoxicating  Liguors  4  (p.  530) 
RATE  LEGISLATION.     See  Constitutional  Law  6  (p.  13E). 
RATE  REXJULATJNG  STATUTE.    See  Corporations  3,  5   (pp.  132, 
133). 

RATES— REGULATION  OF.    See  Carriers  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 

11,  12,  13,  14,  IB,  16  (pp.    131-2-3^5-&-7). 
RATES— SCHEDULE  OF.    See  ComBierce  2  (p.  448). 

REASONABLE  COMPEINSATION.    See  Oons(i(u(ional  Law   9    (p. 

136). 
REASONABLE  PIWPITS.    See  Carriers  9  (p.  136). 
REASONABLE  RATES.     See  Carriert  8    (p.  136);    Constitutional 

Law  3  (p.  136). 


1.  A  special  receiver  as  sucb  has  no  right  without  leave  of  the 
court  to  intermeddle  in  questtoos  affecting  the  rights  of  the 
parties.    Whyel  v.  Jane  Lett  Coal  i  Coke  Co.  652. 

RECORD.     See  Criminal  Law  9  (p.  546);  Appeal  and  Error  S  (p. 

319). 
RECORD  ORDER— NECESSITY  FOR.    See  Exceptions,  Bill    at  I 

(p.  377). 

RECOUPMENT.    See  Set-off  and  Counter-claim  1  (p.  403). 

RECOUPMENT  CONTRACTS.    See  Bet-off  and  Comter-claim  2  (p. 

303). 
REFUSAL,    See  Criminal  Law  15  (p.  563). 
REOIfljATION  RATE.    See  Corporations  4  (p.  133). 
REIGULATION  OF  RAILROAD  RATES.    See  Carriers  14  (p.  136). 

REGULATION  OF  RATES.  See  Carriers  1,  S,  3,  4,  B,  6.  7,  8,  9,  10, 
11.  12,  13,  14,  IB,  IB  (pp.  131-M-5-6-7 ) ;  Constitutional  Law  3.  9 
(p.  136). 

RELATION  BETWEEN  PASSBNQBIR  AND  CARRIER  See  Car- 
Hers  20  (p.  682). 
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1.  X  written  release  of  a  rlaim  for  personal  Injur;  will  not  sustain 
a  plea  o(  accord  and  satlsfactloa  If  obtained  by  fraud,  yorvell 
V.  Kanawha  d  M.  Ry.  Co.  468. 

2.  Whether  a  release  of  liability  for  Injury  was  obtained  by  a 
carrier  from  a  passenger  by  fraud,  Aelfl,  unOer  the  evidence,  to 
be  for  the  jury.    Id. 

See  Dower  3  <p.  62S). 

RELEASE  EXECUTED  THROUOH  FRAUD.     See  Releate  1,  2    (p. 

168). 

REL£IASE  BT  WIFE.     See  Dowfr  I  (p.  62S). 

RELIEF  AWARDED.    See  Specific  Performance  2  (p.  4E6). 

REIUINDER— CONTINGENT.    See  Huaband  and  Wife  1  (p.  35G). 

RElilAINDER  TO  "THEIR  HBIRS."  See  Huabaud  and  Wife  2  (p. 
357). 

REMAINDERMEN— ACTION  BY.    See  Partition  1  (p.  2G1). 

REMAINDERMEN— RIGHTS  OF.     See  Watte  1  (p.  418). 

REMEDIAL  STATUTES.     See  Statutei  7  (p.  278). 

REMEDIES.    See  Conatitutional  Law  11  (p.  6?9). 

REMEDY- NATURE  OF.    See  QuMing  Title  3  (p.  669). 

REMEDY  OF  PURCHASER.    See  Judicial  Bate  4  (p.  407). 

REMEDY— RIGHT  TO.     See  Partifion  1  (p.  567). 

REMOVAL  OF  CLOUD  ON  TITLE.     See  Quieting  Title  1,  2  (p.  569). 

RENUNCIA'nON  OF  CONTRACT.  See  Breach  of  Marriage  Promise 
2,  8  (p.  31). 

REPRESENTATION  OF  PARTIES.     See  ElectiOM  1,  3  (p.  278). 

REPLY— LEAVE  TO.    See  Pleading  4  (p.  625). 

REQtJtSITBS  OP  THE  CONTRACT,  See  BrencJi  of  Marriage  Prow- 
ite  1  (p,  31). 

RESERVATIONS,    See  Deeds  10  (p.  638). 

RBSEIRVATION  OP  PORTION  OP  OIL.     See  Mine*  and  MiMrOi* 

5  {p.  309). 
RESTRAINT  OF  CRIMINAL  FROCBBDINO.     See  Injunction  9  {p. 

130). 
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RESULTING  TRUST.    See  Tnatg  2  (p.  499). 

RESULTING  TRUST— PROOF  TO   ESTABLISH.     See  Trvtts  1,   2 
(p.  499). 

REVIEW.    See  Appeal  and  Error  1,  11,  20  (pp.  20.  47E,  652). 

REVIEW— BILL  OF,    See  Eqvitv  4  (p.  518). 

REVIEW— RIGHT  OF.    See  Appeal  and  Error  20  (p.  662). 

RIGHT  TO  CIVIL  DAMAGES.    See  Intoxicating  Liguora  1  (p.  4). 

RIQHT  to  SXIUITABLE  REMEDY.     See  Qttietino  Title  1   (p.  56S). 

RIGHT  OF  FIRST  PURCHASER.    See  Taxation  6  (p.  392). 

RIGHTS  OF  GENERAL,  CREDITOR.    See  Executort  and  Admin- 
iatratorg  2  (p.  373). 

RIGHT  TO  JUSTICE.    See  Comtitutional  Lato  T  (p,  132). 

RIGHT  OF  LIIDN.    See  Specific  Performance  2  (p.  456). 

RIGHTS—UMITATION  OP.    See  Corporations  1  (p.  131). 

EIGHT  OF  UTIOANT  TO  EXAMINATION.    See  Jury  2  (p.  4). 

RIGHTS  OF  OTHER  PARTIES.    See  Contract  6  ip.  503). 

RTGHTS  OP  PURCHASER.    See  Uinet  a«a  Minerals  8,  9,  10,  11  (p. 
690). 

RIGHTS  OP  REMAINDERMAN.    See  Wa»te  1  (p.  418). 

HtGHT  TO  REMEDY.    See  Partition  1  (p.  357). 

RIGHT  OF  REVIEW.    See  Appeal  and  Error  20  {p.  662). 

BIGHTS  OF  TENANT.    See  Adjoining  Landowner  12  (p.  41). 

BIGHT  TO  TITLE  REFERENCE.     See  Appeal  and  Error  13   (p. 
691). 

BIGHT  OP  VENDOR.    See  Speciflc  Performance  9  (p.  691). 

RIGHTS  OF  VENDOR  TO  INTEREST.    See  Vendor  and  Purchaser. 

5  (p.  691). 
EIGHTS  OP  WIDOW.    See  Domer  2  (p.  628). 
RULE— APPLICATION  OP.    See  Judicial  Sale  5  (p.  408).. 

RULES  OF  WATER  COMPANY.    See  Waters  and  Water  Courses 
1  (p.  286). 

SAFE  APPLIANCES.  "See  Master  and  Servant  3  (p.  480). 
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SALB8.     See  Mines  and  MineraJi  7  (p.  689). 

SALE  OF  CORPORATION  PROPERTY.  See  Corporatfona  6  <p. 
475). 

SALE  OF  LAND— MUTUALITY  OP  CONTRACT  FOR.  See  Specific 
Performance  7  (p.  589). 

SA'LB  of  land  signed  ONLY  BY  FURCHASER— CONTRACT 
■FOR,     See  Specific  Ferjormance  6  <p.  589). 

SALE  OF  MINING  RIGHTS— CONTRACT  FOR.  See  Specfffo  Per- 
formance 10  (p.  590):  Mines  and  Minerals  8,  9,  10,  11  (p.  590). 

SALOON-KEEPER— LIABIIJTY  OF.  See  Intoxicating  Liquora  li 
(p.  659). 

SCHEDULE  OF  RATES.    See  Commerce  2  (p.  448). 

SELLER  OP  ELECTRICITY  TO  THIRD  PERSONS— LIABILITY 
OF.    See  Electricity  1  (p.  335). 

SERVICE  ON  NON-RESIDENT  BY  PUBLICATION.  See  Judgment 
4,  5  (p.  569). 

SERVICE  OF  PROCESS.    See  Appearance  3  (p.  321). 

SETTING  ASIDE.    See  Jwtgvient  2  (p.  I). 

SET-OFF  AND  COUNTER-CLAIM: 

1.  Defendant  can  not  recoup  datnagee  depending  on  breach  of  a 
contract  Independent  ot  the  one  sued  on.  /.  C.  Orrick  it  Son  Co, 
V.  Dawson  403. 

2.  Id  action  for  price  ot  goods  sold,  defendant  can  not  recoup  dam- 
ages for  breach  of  a  separate  contract.    Id. 

3.  A  set-off  Is  a  debt  due  defendant  from  plalntlfF.  Ashland  Coal 
d  Coke  Co.  V.  Hull  Coal  dc  Coke  Corporation  504. 

4.  A  claim  for  unliquidated  damages  can  not  /be  made  tbe 
subject  of  set-oft  though  It  may  be  proved  In  reduction  of  plalu- 
tlOs  demand  growing  out  ot  the  contract  sued  on.    Id. 

SIGNING.     See  Exceptions,  Bill  of  1,  3,  4  (pp.  377,  490). 

SIGNING  IN  VACATION.    See  Exceptions,  Bill  of  1  (p.  377). 

'SINGLE  RAILROAD.''    See  Carriers  4  (p.  134). 

SOCIAL  CLUBS.    See  Intoxicating  Ligours  5.  8,  9  (p.  637). 

SOCIAL  CLUB— MANAGER  OK.    See  Intoxicating  Ltguors  7    (p. 

637). 

SOCfAL  CLUB— SALES  BY.    See  Intoxicatihp  Liquors  16  (p.  666). 
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SOLtCITING  ORDKHS.    See  Intoxicating  Liguori  3   (p.  517). 
"SraJCIAL  RBCEIVEK."     See  Receiver  1  (p.  662). 
SPECIAL  RBJCErVER   OP    PBDBRAL  COURT.     See   Appeal    and 
Error  20  (p.  652), 

SPECIFIC  PEJRPORHANCE: 

1.  Equity  will  decree  epeclflc  performance  of  contract  for  exchange 
of  stock  when  le^  remedy  ie  Inadequate.  Hogg  v.  Mc<hi-ffin 
456. 

2.  Where  one  is  entitled  to  Bpeclflc  performance  o(  contract  for  ex- 
change of  stock  and  the  other  party  Bella  the  same,  equity  will 
give  the  flrst  party  a  lien  on  the  purchase  money.    Id. 

3.  To  be  enforceable  in  equity,  a  contract  for  purchase  of  land 
must  be  complete,  flsing  the  price  and  terms  as  well  as  the 
Identity  of  the  land.    Piekent  v.  Stotit  422. 

4.  Evidence  held  too  uncertain  to  warrant  speclflc  enforcement  ot 
oral  agreement  tor  purchase  of  land.    Id. 

5.  To  suBtain  a  demand  for  specific  performance  of  an  oral  con- 
tract for  purchase  of  land,  the  evidence  muet  be  clear  and  free 
from  suspicion.    Id. 

G.  A  contract  for  the  sale  of  land,  signed  by  the  purchaser  only, 
may  be  speclflcally  enforced  at  the  suit  of  the  vendor.  Arm- 
strong V.  Maryland  CoaJ  Co.  589. 

7.  A  contract  for  the  sale  of  coal  rights  held  not  to  lack  mutuality, 
so  as  to  escuae  specific  performance.    Id. 

S.  A  purchaser  of  coal  rights  In  land,  having  accepted  the  contract, 
held  to  waive  the  right  to  interpose  certain  arbitrary  objections. 
Id. 

9.  A  vendor  held  entltleiD  to  specific  performance  of  a  contract.  If 
able  to  ma1<e  the  stipulated  title  when  required  to  convey  Id.  691. 

10.  A  vendor  of  coal  and  mining  rights  held  entitled  to  enforce 
speclflc  performance  of  an  option  contract  therefor.  If  he  was 
able  to  convey  a  good  title  to  the  coal.    Id.  S9I. 

11.  Where  a  vendor,  suing  for  speelflc  performance  of  a  contract  for 
sale  of  land,  dies  before  decree,  his  heirs  held  rot  necessary 
parties  to  a  valid  decree  of  specific  performance.    Id.  592. 

STATES— ACTION  AGAINST: 

1.  Acts  by  officers  of  a  state  under  a  void  law  are  void,  and  amount 
only  to  an  individual  wrong  and  trespass.  Coal  d  Coke  Ry.  Co, 
V.  Conley  129. 

2.  There  is  no  difference  between  courts  of  law  and  courts  ot 
equity  as  to  their  inability  to  entertain  a  proceeding  against 
the  state.    Id. 

3.  Interest  on  the  part  of  the  state  In  the  subject-matter  ot  a  suit 
to  which  It  Is  not  a  formal  party  must  be  direct  to  bring  it  with- 
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STATES— ACTION  AGAINST— Oonttniieif. 

In  tbe  probibltloQ  of  Const,  art.  6,  9  35  (Code  ISOE,  p.  1x1).    Id. 
4.     Interest  of  state  In  penalties  prescribed  by  statute  limiting  pas- 

Ben^r  rates  field  not  a  direct  Interest  In  a  suit  to  have  «acb 

statute  declared  void.    Id. 
6.     A  suit  by  a  railroad  to  have  a  statute  prescribing  passenger 

rates  declared  void  amounts  to  a  controversy  between  citizens 

over  the  validity  of  tbe  law.    Id. 

6.  On  an  Issue  between  a  citizen  and  an  offlcer,  involving  ttte  coa- 
etltutlonallty  of  a.  law  the  state  stands  Impartial.     Id. 

7.  A  suit  against  a  state  officer  acting  under  an  unconstitutional 
statute  which  he  Is  charged  to  enforce  held  a  suit  against  him 
In  bis  tudlvidua]  capacity  and  not  against  the  state.    Id.  130. 

STATE  COURT— JURrSDICTKW  OP.    See  Commerce  1  (p.  44«>. 

STATE}— INTEREST  OF.  See  Blate»— Action  Againtt  E.  6,  7  {p.  129). 

STATE!— LIABILITY  OF.    See  States— Action  Affaintt  1  (p.  129). 

STATE— TITLE  OF.    See  Ejectment  2  (p.  75). 

STATUTES: 

1.  Penalties  prescribed  In  a  rate  regulating  etatnte,  pending  Judi- 
cial inquiry,  so  severe  as  to  expose  corporations  to  great  risk  of 
loss  in  prosecuting  such  Inquiry  render  the  statute  void.  Coal 
ft  Coke  Ry.  Co.  v,  Coniej/  132. 

2.  The  court  should  restrain  operation  of  statute  within  narrower 
limits  than  the  literal  meaning  of  Its  language  would  Import 
when  satisfied  such  was  the  legislative  intent.    Id.  133. 

3.  Rule  for  construction  of  statutes  as  to  presumption  of  Intention 
of  Legislature  to  violate  common  law  stated.    Id.  135. 

4.  Rule  for  construction  of  statutes  as  to  presumption  of  legislative 
intention  to  violate  a  general  statute  stated,    tit. 

6.  Rule  for  construing  statute  amending  existing  law  by  implica- 
tion stated.    Id. 

6.  Where  two  constructions  of  a  statute  are  permissible,  one  work- 
ing manifest  Injustice  and  the  other  tamiets,  the  latter  will  be 
adopted.    Haason  v.  City  of  Chester  278. 

7.  That  which  is  plainly  wllltin  the  spirit  and  purpose  of  a  reme- 
dial statute,  though  not  therein  expressed  In  terms,  is  as  much  a 
part  of  it  as  if  it  were  so  expressed.  Id. 

STATUTE!— AMENDMENT  OF.    See  Carriera  1  <p.  134). 

STATUTE— BILL  TO  INVALIDATE.     See  Carriera  15   (p.  136). 

ST ATOTES— CONSTRUCTION  OF.  See  Electioiu  1  (p.  278);  'Co*- 
ftitutionaJ  Laic  1,  2  (p.  133). 
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STATUTE^ENPORCEMENT  OF.    Se«  InfUTKtion  5  (p.  130). 

STATUTE— ENJOINING  ENFORCEMENT  OP.  See  Carrier$  16  (p. 
137). 

STATUTORY  PROVISIONS.    See  BusMnd  and  Wife  3  (p.  367). 

STOCK— EXCHANGE  OP.    See  Spedftc  Performance  1  (p.  466). 

STREETS— CONSTRUCTION  OP.  See  Mimicipat  Corponxtioiu  1.  2 
(p.  20). 

SUBSEQUENT  OFFER  OF  PERFORMANCE— EFFECT  OF.  See 
Breach  cf  Marriage  Promise  2  (p.  31). 

SUBSEQUENT  PARTITION— EFFECT  ON.  See  Parlition  4  (p. 
423). 

SUBSTITUTED  SERVICE.    8m  Judgment  i  {p.  569} . 

SUPFICIBNCT  OP  ALLEGATIONS.  See  Breach  of  Marriage  Prom- 
Ue  4  (p.  30). 

8UFFICIE34CT  OF  DECLARATION.  See  Adjoining  Landovmera  13 
(p.  42);  Mdlicioiu  Prosecution  1  (p.  319). 

SUFFICIENCY  OP  E^riDENCE.  See  Specific  Performance  5  (p, 
422);  Fraud  1  (p.  254);  Intoxioating  Liquors  2  (p.  5);  Trior  8 
(p.  480). 

SUFFICIENCY  OF  MOTION.    See  Appeal  and  Error  15  (p.  651). 

SUITS  AGAINST  OFFICERS.  See  Btalee— Action  Against  7  (p. 
130). 

SUIT  TO  DETERMINE  VALIDITY.    See  Carriers  13  (p.  134). 

SUIT  MONEY  AND  MAINTENANCE  PENDING  APPEAL.  See 
Divorce  1.2,  3  (p.  119). 

SUMMONS.    See  Unlawful  Entry  and  Detainer  1  (p,  619). 

SUPREME  COURT— JURISDICTION  OP.    See  Courts  1,  2  (p.  679). 

SURFACE   OWNER- PAYMENT   OP  TAXES  BY.     See   Taxation  2 

(p.  386). 

SURVIVORSHIP.    See  Husband  and  Wife  3  (p.  357). 
SUSPENSION  OP  PERFORMANCE.    See  Contract  3  (p,  503). 
TAX  DEED.    See  Taxation  1  (p.  386). 
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TAXATION: 

1.  OmlBBlon  ot  Chrlsttan  names  In  assessment  of  property  owned 
by  a.  firm  held  not  to  render  a  tax  sale  void.  Slcarato  v.  Lakin 
3S5  . 

2.  Payment  ot  taxes  on  land  by  surface  owner  is  not  payment  of 
taxes  on  minerals  In  It  owned  by  another  and  separately  as- 
sessed,   la.  386. 

3.  A  description  of  separate  ownerablp  oF  minerals  in  an  assessment 
held  not  to  render  a  tax  deed  void  for  fnsufflclency  of  descrip- 
tion,   la.  385, 

4.  A  certain  claimant  of  land  held  a  necessary  party  eo  nomine 
to  a  suit  to  sell  and  for  taxes,  under  Code,  c.  105,  |  €,  so  tbat  a 
decree  rendered  in  a  suit  wherein  he  was  designated  under  the 
term  "unknown  claimants"  was  not  blndioK  upon  him  where 
he  did  not  appear.    Preston  v.  Bennett  392. 

6.  *  One  buying  at  a  tax  sale  to  satisfy  a  flrst  dellquency  and  re- 
cording bis  deed  held  to  have  title  against  the  state  buying  at 
the  same  sale  to  satisfy  a  second  delinquency.    Id. 

TAXES— PAYMENT  OF.    See  Sftnec  and  Minerals  4  (p.295). 

TEMPORARY  SUPPORT  IN  EXCAVATING.  See  Adjoining  Land- 
owneri  6  (p.  40). 

TENANCY  IN  COMMON: 

1.  An  ouster  between  tenants  In  common  may  be  etiected  by  open, 
notorious,  and  exclusive  possession  by  a  stranger  under  deed  or 
executory  contract  of  sale  executed  by  a  co-tenant  purporting  to 
convey  the  whole  of  the  land.    Pickena  v.  StMt  422. 

3.  Mere  execution  and  delivery  by  a  co-tenant  to  another  of  a  deed 
or  executory  contract  of  sale  held  not  sufficient  to  work  an 
ouster  of  the  co-tenant    Id. 

TENANT— RIGHTS  OF.    See  Adjoining  Landovmera  12  (p.  41). 

THIRD  PBKSON— INJURY  TO.  See  Ifosfer  and  Servant  1.  2  {p. 
42). 

TIME.    See  Exceptions,  Bill  of  3,  4  (p.  490). 

TIME  FOR  ALLOWANCR    See  Exceptiona,  Bta    of  2  (p.  377). 

TITLE.    See  Partition  3  (p.  422).  , 

TITLE— ABILITY  TO  CONVEY.  See  Specijtc  Performance  9  (p 
691). 

TITLE  IN  COMMON  SOURCE.    See  Pnrtition  5  (p.  423). 

TITLE  IN  PLAINTIFF.    See  Ejectment  1,  2  (p.  76). 
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TITLE  reference:— RIGHT  TO.     See  Appeal  and  Error  IS  (p. 

591), 

TITLE  OF  STATE.    See  Ejectment  2  (p.  75). 

"TO  KEEP  3A1D  CLUB."    See  Intoxicating  Ligaors  6  (p.  B37). 

TORT— WAIVER  OF.    See  Action  1  (p.  273). 

TRIAL: 

1.  A  charge  based  upon  nndUputed  evidence  Is  not  erroneoue  sim- 
ply because  It  fails  to  submit  those  facts  with  the  qualification 
"If  tlie  jury  believe  from  the  evidence."    Carpenter  v.  Bj/man  4. 

2.  In  cases  under  civil  'damage  law,  the  question  of  tnjuir  to  plaln- 
tllTe  person  Is  improperly  submitted,  where  there  Is  no  evidence 
tiiereof.    Id.  6. 

3.  In  an  action  for  breach  of  marriage  contract,  a  charge  incom- 
plete in  itself  held  rendered  complete  by  other  instructions. 
Connolly  v.  Bollinger  31. 

4.  A  misleading  charge  was  properly  refused.  Walker  v.  Btro- 
snider  43. 

5.  Wliere  the  evidence,  with  all  Inferences  Justifiably  to  be  drawn 
from  it,  is  Insufficient  to  support  a  verdict  for  plaintiff,  a  vod 
diet  for  defendant  may  be  directed.  Butcher  v.  Sommerville 
261. 

6.  A  verdict  may  be  directed  where  the  evidence,  though  conflict- 
ing, Ib  such  that  a  verdict  tn  favor  of  one  party  would  not  be 
sustained.    IfOTveU  v.  Kanaieka  ft  M.  Ry.  Co.  468. 

7.  A  verdict  should  not  be  directed  where  the  evldeace  is  conflict- 
ing, so  that  a  verdict  tn  favor  of  either  party  would  be  sustained. 
Id. 

8.  Where  plaintiff's  evidence  Is  such  that  the  court  could  not  sus- 
tain defendant's  motion  to  exclude  It,  it  Is  error  to  set  aside  a 
verdict  found  for  plaintiff.  Mitohell  v.  United  Btates  Coal 
ft  Coke  Co.  480. 

See  Criminal  Law  7, 10,  IG  (pp.  546,  S4S,  554). 

TROVEft  AND  CONVERSION: 

1.  In  an  action  tor  the  conversion  of  lumber  which  plaintiff's  al- 
leged defendants  with  force  and  arms  seized  while  in  tbe  posses- 
sion of  plaintiff's  and  converted  to  their  own  use,  a  direction  of 
verdict  for  defendants  held  error  under  the  evidence.  Barker 
V.  Stephenson  491. 

TRUSTS: 

1.  lliat  a  conveyance  of  land  to  a  wife  was  in  trust  for  the  hus- 
band may  be  established  by  parol  evidence.    LuduHck  v.  John- 
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TRUSTS — Contin  tied. 

2.  Wbere  a  deed  Is  made  to  a  wife,  and  the  price  paid  by  the  hus- 
band, the  presumptton  of  gift  Is  rebuttable,    la. 

TRUST  DEED.     See  Mortgage  1  (p.  673). 

TWO  SALES  FOR  TAXES.     See  Taxation  5  (p.  392). 

UNCONSTITUTIONAL  LAW-ENFORCEMENT  OF.  See  Injunction 
1,  6,  9  (pp.  130,  131). 

UNCONSTITUTIONAL  STATUTE.     See  Injunction  4   (p.  130). 

"UNDBIR  THE  CONTROL,  MANAGEMENT  OR  OPEaiATION."  See 
Carrier*  7  (p.  13E). 

UNLIQUIDATED  DAMAGES— CLAIM  FOR.  See  Set-off  and  Coun- 
terclaim 3,  4  (p.  504). 

UNILATBRAL  CONTRACTS.    See  Specific  Performance  S  (p.  689). 

UNKNOWN  CLAIMANT.    See  Taxation  4  (p.  392). 

UNLAWFUL  ENTRY  AND  DBrTAINBR; 

1.  The  statute,  section  1,  chapter  89,  Code  1906,  provides  for  but 
one  form  of  summons  (declaration),  and  evidence  of  forcible 
entry  by  defendant,  which  le  unlawful,  is  admissible  thereunder 
without  specific  allegation  thereof.    Fisher  v.  Harman  619. 

S.  Where  in  such  action  the  defendant's  entry  was  forcible  it  la 
unlawful  regardless  of  the  question  of  right.    Id. 

3.  A  case  In  which  the  acta  and  conduct  of  defendant  la  making 
an  entry  on  land,  as  proven  on  the  trial,  were  held  to  conati- 
tute  a  forcible  and  unlawful  entry  entitling  the  plaintlfl  to  re 
cover.    Id. 

UNLAWFUL  SALE; 

1.  An  Indlctmoit  charging  that  defendant  did  unlawfully  sell,  offer 
and  expose  for  sale,  wine,  porter,  ale,  beer  and  drinks  of  like  na- 
ture, not  tben  having  a  state  license  therefor,  la  good  under  the 
statute,  and  not  bad  because  of  duplicity.  State  v.  Calhoun  666. 
See  Intoxicating  Liquor*  14  (p.  659). 

USE  OF  PREMISES  AFFECTING  ADJOINING  LAND.    See  Adjoin- 
ing Landoumen  11  (p.  41). 
VACATION — SIGNING  IN.    See  Exceptions,  Bill  of  I  (p.  377). 

VALIDITY.    See  Waieri  and  Water  Cowriet  I  (p.  286);  Constitu- 
tional Law  6  (p.  135);  Decdt  1,  2  (p.  253). 
VALIDITY— SUIT  TO  DETERMINE.    See  Carrier*  13  (p.  134). 
VENDOR'S  LIEHC.     See  Tendor  and  Purchaser  2  (p.  518). 
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VENDOft  AND  FURCHASBR; 

1.  The  rule  Blowing  5  per  cent  to  cover  tnacuracles  ttirougli  varla- 
tioDs  in  inBtrumentB  and  small  en-ore  In  surreys  held  not  to 
apply  to  sales  ol  valuable  farm  lands  by  tlie  acre.  Caatleman't 
Adm'r  v.  Cattleman  40S. 

2.  In  a  suit  to  enforce  a  Hen  for  purchase  money,  persons  claiming 
title  adversary  to  tlie  parties  to  tbe  deed  can  not  be  made  [>ar- 
tlee,  and  their  rights  can  not  be  adjudicated  against  them.  Dun- 
bar V.  Dunbar  GlE. 

3.  A  mere  laciimbmnce,  'which  may  be  discharged  out  of  the  pur- 
chase money,  Is  not  a  bar  to  specific  performance.  Armatrono 
V.  Maryland  Coal  Co.  591. 

4.  An  agreement  by  co-tpnanta  to  convey  land  by  warranty  deed 
held  complied  with,  if  each  makes  a  separate  deed  for  hla 
moiety,  or  if  all  Join  In  a  deed  In  which  each  grantor  warrants 
his  share,  but  not  that  of  his  co-grantors.    Id.  G92. 

6.  A  purchaser  of  coal  and  mining  rights,  sued  for  specific  per- 
formance, held  not  liable  for  Interest  on  the  purchase  money, 
except  from  tender  of  deed.    Id.  691. 

VENDOR— RIGHT  OF.     See  Spedjtc  PerfoTmance  9  (p.  591). 

VENUE.    See  QuieHng  Title  3  (p.  669). 

VERDICT.  See  Criminal  Imw  2  (p.  534);  Homicide  1  (p.  534); 
Detinue  1,  3  <p.  14). 

VERDICT— AIDER  BY.    8ee  Pleadinff  2  (p.  418). 

VERDICT— DIRECTION  OF.     See  Trial  6,  7  (p.  468). 

VERDICT— MOTION  TO  SET  ASIDE.    See  Appeal  and  Error  12 

(p.  490), 
VESTING  TITLE,     See  Advene  Pcatesiion  2  (p.  75). 
VOID  ACT— BWFORCEMENT  OF.     See  injunction  7  (p.  130). 
WAIVER.    See  Depositions  2  (p.  591);  insurance  1,  2  (p,  36S). 
WAIVER  OF  BREACH.    See  Contracts  4,  G  (p.  G03). 
WAIVER  OF  DEJFDCTS.    See  Appearance  3  (p.  321). 
WAIVER  OF  TORT.    See  Action  1  (p.  273). 

WASTE: 

1.     An  action  for  waste  may  be  maintained  by  a  reversioner  vested 

with  the  remainder  against  the  life  traiant.    McOlamerv  v.  Jackson 
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WATEH  COMPANY— RULES  OP,    See  Wateri  ana  Water  Courtea  1 
(p.  286). 

WATERS  AND  WATER  COURSES: 

1.    Rule  of  water  company  requiring  coDBumer  to  repair  service 
pipes  hcJa  valid.    McClaugherty  v.  Blaefleld  Wateneorkt  ft  Im- 
provement Co.  286. 
See  Mandamus  1  (p.  285).  ' 

WHEN  ACTION  MAINTAINABLE    See  Waite  1  (p.  418). 

WHO  TO  MAINTAIN  WRIT  OV  PROHIBITION.    See  Prohibition  2 
<p.  110). 

WIDOW— RIGHTS  OF.    See  Doioer  2  (p.  628). 

WIFB— CONVEYANCE  TO.    See  Trusts  1  (p.  498). 

WIFE— RELEASE  BY.    See  Dovrer  1  (p.  628). 

WITHDRAWAL.    Sec  Criminal  Law  16   (p.  554);    Pleading  4    (p. 
525). 

WITNESS'  AFFIDAVIT— NECESSITY  FOR.    See  JTew  Trial  3  (p. 
378). 

WORDS  AND  PHRASES: 

I.  "Ad7  sea-going  Bhlp.''    Coal  ft  Coke  Rj/.  Co.  v.  Conlev  165. 
3.     "A  part  or."    Coal  tc  Coke  Ry.  Co.  v.  Conlev  136. 

3.  "Assault"    Btate  v.  Abruzino  B35. 

4.  "Bailment."    Walker  v.  Norfolk  ft  W.  Ry.  Co.  273. 

5.  "Contract  Debts."    Camdrn  Clay  Co.  v.  Town  of  Veio  Martina- 
viile  525. 

6.  "Debt"    Asniand  Coal  d  Coke  Co.  v.  Hull  Coal  rf  Coke  Corpo- 
ration 503. 

7.  "Pinal  Judgment."    Barker  v.  Stephenson  490. 
S.     "General  appearance."    Fulton  v.  Barney  321. 

9.  "Heirs."    Irvin  v.  Stover  3B7. 

10.  "Involuntary  bailee."    Walker  v.  Norfolk  ft  W.  Ry.  Co.  273. 

II.  "Involuntary  bailments.''    Walker  v.  Norfolk  ft  W.  Ry.  Vo.  273. 

12.  "Involuntary  depoalta."    Walker  v.  Norfolk  <£  W.  By.  Co.  273. 

13.  "May."    In  re-application  for  License  to  Practice  Laio  213. 

14.  "Mining  right"    McOraw  v.  Lakin  385. 

15.  "Other  live  animals."  Coal  .E  Coke  Ry.  Co.  v.  Conley  162. 

16   "Pergonal  property."    Fickeisen  v.  Wheelinff  Electrical  Co.  335. 

17.  "Rakwiff:"     State  v.  Oibson  548. 

18.  "Single  railroad."    Coal  ft  Coke  Ry  Co.  v.  Conley  134. 

19.  "Their  heirs."    Irvin  v.  Stover  367. 

30.  "To  keep  said  club.''    Btate  v.  Atkinson  637. 
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WORDS  AND  FHRA3E&— Continued. 

21.   "Under  the  control,  managemeut  or  operation."    Coal  &  Coke 

Ry  Co.  V.  ConJey  136. 
2S.  "Unknown  claimant"    Preston  v.  Bennett  392. 
23.   "TVounafl."    State  v.  Oibaon  B*8. 

■WOUND."    See  Romicide  3  (p.  548). 

WRIT  OF  ERROR.    See  Criminal  Law  3,  4,  6  (pp.  634.  644). 

WRIT   OP  PROHIBITION— WHO  MAY  MAINTAIN.     See  ProftiJti- 
Hon  2  (p.  no. 

WRITTEN  CONTliACT.     See  Eviaence  i  (p.  403). 

WRITING— NECESSITY  FOR.    See  Frauds— Statute  of  1  (p.  689). 
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